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No. 13-2348
United States Court of Appeals, Fourth Circuit.


Lee Graham Shopping Ctr., LLC v. Estate of Kirsch


777 F.3d 678 (4th Cir. 2015)
Decided Feb 2, 2015


No. 13–2348.


2015-02-2


LEE GRAHAM SHOPPING CENTER, LLC, Plaintiff–Appellee, and Lee Graham Shopping Center Limited
Partnership; Paul V. Zehfuss; Sitta M. Zehfuss; Nicole M. Zehfuss; Paul H. Zehfuss; T. Eugene Smith, Third
Party Defendants–Appellees, v. ESTATE OF Diane Z. KIRSCH; Diane Z. Kirsch Family Trust; Separate Trust
for the Benefit of Wayne Cullen, Defendants–Appellants.


SHEDD


: Nathan S. Brill, Pasternak & Fidis, P.C., for Appellants. Id. at 311–12, 126 S.Ct. 1735. Thus, after Marshall,
the probate exception is limited to two categories of cases: (1) those that require the court to probate or annul a
will or to administer a decedent's estate, and (2) those that require the court to dispose of property in the
custody of a state probate court.


Affirmed.  


*679   
ARGUED: Roger Alexander Hayden, II, Pasternak & Fidis, P.C., Bethesda, Maryland, for Appellants. Kerr
Stewart Evans, Jr., EvansStarett PLC, Fairfax, Virginia, for Appellees. ON BRIEF : Nathan S. Brill, Pasternak
& Fidis, P.C., for Appellants. Before WILKINSON, SHEDD, and THACKER, Circuit Judges. Affirmed
by published opinion. Judge SHEDD wrote the opinion in which Judge WILKINSON and Judge
THACKER joined. SHEDD, Circuit Judge:  


679


In May 2011, Diane Z. Kirsch assigned her limited partnership interest (“Interest”) in the Lee Graham
Shopping Center Limited Partnership (“Partnership”),  a business closely held by members of two families, to
the Diane Z. Kirsch Family Trust (“Kirsch Trust”). By the terms of the Kirsch Trust, the Interest was to pass to
another trust, established for the benefit of her long-term companion Wayne Cullen (“Cullen Trust”), upon
Kirsch's death. Kirsch died in January 2012, and at that time, the Interest passed to the Cullen Trust as provided
by the Kirsch Trust. In February 2013, the Partnership filed suit in the Eastern District of Virginia, seeking a
declaratory judgment that the Partnership Agreement forbids the transfer of the Interest to the Cullen Trust.
Cullen asserted a number of related counterclaims. The district court granted summary judgment to the
Partnership on all claims, and Cullen now appeals. For the reasons that follow, we affirm.


1


1
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1 Following the events underlying this dispute, the Lee Graham Shopping Center Limited Partnership was converted to


an LLC. For ease of reference and to avoid confusion, we use the term “Partnership” to refer to this entity in both its


past and present forms. 


 


I.
The Lee Graham Shopping Center partnership, in Falls Church, Virginia, was founded as a general partnership
between Dr. Paul E. Zehfuss and T. Eugene Smith in 1969. In 1984, Zehfuss and Smith converted the general
partnership to a limited partnership and adopted a partnership agreement (“Agreement”) memorializing the
change. Dr. Zehfuss then gifted interests of four percent in the Partnership to several family members,
including his daughter, Diane Kirsch. He died in May 1985, leaving additional interests in the Partnership to
Kirsch through his will.


By 2011, Kirsch had been diagnosed with terminal cancer and began the process of estate planning. In May
2011, she assigned her limited partnership Interest *680  to the Kirsch Trust, which she retained the right to alter,
amend, or revoke until her death. When she died on January 22, 2012, the Kirsch Trust held a 21 percent
Interest in the Partnership, and it provided for the transfer of that Interest to the Cullen Trust upon her death.
Acting in his capacity as trustee of the Kirsch Trust, Cullen transferred the Interest to the Cullen Trust. Kirsch's
will was subsequently probated in Maryland in June 2012.


680


In February 2013, the Partnership filed suit in the Eastern District of Virginia, seeking a declaratory judgment
that Kirsch's transfer of the Interest to the Kirsch Trust became void as of the date of her death, because the
Agreement forbids gift transfers to non-family members, and the Kirsch Trust provided for transfer of the
Interest to a non-qualifying person—the Cullen Trust. The suit was filed in federal court on the basis of
diversity jurisdiction, because Cullen is a resident of Maryland and the Partnership is a Virginia entity. Cullen
asserted a number of defenses and related counterclaims. The parties filed cross-motions for summary
judgment, and the district court granted summary judgment to the Partnership on all counts. Cullen appealed
that decision to this court.


II.
Cullen first argues that the district court lacked jurisdiction because this case falls within the probate exception
to federal diversity jurisdiction.  Determining whether subject matter jurisdiction exists is a question of law
that we review de novo. In re Kirkland, 600 F.3d 310, 314 (4th Cir.2010).


2


2 In addition to challenging the district court's rulings on jurisdiction and the construction of the Agreement, Cullen


raises a number of other issues on appeal. These are: (1) the transfer restrictions in the Agreement are unlawful


restraints on alienation in violation of Virginia law; (2) the general partners either waived their right to challenge the


transfer of the Interest to Cullen or consented to that transfer by failing to contest it in a timely fashion; (3) a genuine


dispute of material fact exists as to whether Paul V. Zehfuss, a general partner and Kirsch's brother, intentionally


deceived Kirsch into believing that the Partnership would accept the transfer to Cullen as valid; (4) the district court


erred in denying Cullen the opportunity to conduct discovery; (5) the Partnership's later conversion to an LLC was


unlawful because Cullen did not vote on the conversion; (6) Cullen was wrongfully denied an accounting and the right


to inspect the Partnership's books and records; (7) the Partnership has converted at least $37,800.00, plus interest, in


partnership distributions that rightfully belong to Cullen as the owner of the Interest; (8) Paul V. Zehfuss's


misrepresentations regarding Kirsch's rights with respect to the Interest constitute negligence, fraud, and intentional


interference with contract; (9) the district court lacked personal jurisdiction over Cullen; and (10) the district court


2
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should have ordered Paul V. Zehfuss joined as a necessary party to this lawsuit. We have independently reviewed the


record and we find that each of these contentions has either been waived or has no merit. 


 


The Supreme Court has recently spoken to the scope of the probate exception in Marshall v. Marshall, 547 U.S.
293, 126 S.Ct. 1735, 164 L.Ed.2d 480 (2006). In that case, the Court held that


the probate exception reserves to state probate courts the probate or annulment of a will and the administration
of a decedent's estate; it also precludes federal courts from endeavoring to dispose of property that is in the
custody of a state probate court. But it does not bar federal courts from adjudicating matters outside those
confines and otherwise within federal jurisdiction. 
Id. at 311–12, 126 S.Ct. 1735. Thus, after Marshall, the probate exception is limited *681  to two categories of
cases: (1) those that require the court to probate or annul a will or to administer a decedent's estate, and (2)
those that require the court to dispose of property in the custody of a state probate court.


681


The parameters of the probate exception cannot be read so broadly as to include this case. In Marshall, the
Supreme Court clarified that the proper scope of the exception is “narrow.” Id. at 305, 307, 126 S.Ct. 1735.
Thus, it applies only if a case actually requires a federal court to perform one of the acts specifically
enumerated in Marshall: to probate a will, to annul a will, to administer a decedent's estate; or to dispose of
property in the custody of a state probate court. A case does not fall under the probate exception if it merely
impacts a state court's performance of one of these tasks. See, e.g., Three Keys Ltd. v. SR Util. Holding Co., 540
F.3d 220, 227 (3d Cir.2008) (“Insofar as [prior cases] interpreted the probate exception as a jurisdictional bar to
claims ‘interfering’ with the probate, but not seeking to probate a will, administer an estate, or assume in rem
jurisdiction over property in the custody of the probate court, that interpretation was overbroad and has been
superseded by Marshall.”) (internal citation omitted).3


3 Other circuits have also recognized that Marshall sharply curtailed the scope of the probate exception. See Curtis v.


Brunsting, 704 F.3d 406, 407 (5th Cir.2013); Jimenez v. Rodriguez–Pagan, 597 F.3d 18, 24 (1st Cir.2010); Lefkowitz v.


Bank of New York, 528 F.3d 102, 105 (2d Cir.2007). 


 


This case requires the court to interpret the terms of the Agreement and the Kirsch and Cullen Trusts, not the
terms of Kirsch's will. The declaratory judgment requested in this case will not order a distribution of property
out of the assets of Kirsch's estate, although it may affect future distributions. Further, the Interest at issue is
currently held by the Cullen Trust, and thus is not property in the custody of the Maryland probate court.
Accordingly, this case falls into neither of the narrow classes of cases defined in Marshall.  The probate
exception therefore does not preclude federal court jurisdiction in this case, and it was properly before the
district court under normal principles of diversity jurisdiction pursuant to 28 U.S.C. § 1332.


4


4 Indeed, Cullen's argument for the application of the probate exception in this case resembles the argument rejected in


Marshall itself. There, the Supreme Court held that a claim of tortious interference with the expectancy of an


inheritance did not fall within the probate exception. Marshall, 547 U.S. at 314, 126 S.Ct. 1735. Like the tortious


interference claim in Marshall, the contract interpretation question involved here may affect the outcome of the


distribution of estate assets, but that question itself requires neither an interpretation of a will nor a distribution of estate


assets. 


 


III.


3
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Having established that the district court properly exercised jurisdiction over this case, we turn now to review
its decision on the merits. We review the district court's grant of summary judgment in favor of the partnership
de novo. Henry v. Purnell, 652 F.3d 524, 531 (4th Cir.2011). We view the evidence and all reasonable
inferences from it in the light most favorable to Cullen, the non-moving party. Id. The parties agree that the
interpretation of the Agreement is governed by Virginia contract law. See Agreement Section 9.09 (“[A]ll
questions with respect to the interpretation or construction of this Agreement and the rights and liabilities of the
parties hereto shall be determined in accordance with the laws of the Commonwealth of Virginia.”); *682


Donnelly v. Donatelli & Klein, Inc., 258 Va. 171, 519 S.E.2d 133, 138 (1999) (Virginia partnership agreements
are interpreted as contracts between the parties).


682


We must decide whether the Agreement permitted Kirsch to transfer her Interest to Cullen as a gift through the
Kirsch Trust and the Cullen Trust. Cullen argues that the transfer is permissible because the introductory clause
of Section 6.02 creates a default rule that all limited partnership interests are freely assignable. The Partnership,
on the other hand, argues that the transfer is prohibited because Sections 6.02(a) and 6.02(e) provide the
exclusive mechanisms by which an interest may be transferred. For the reasons below, we believe that the
Partnership's reading of the Agreement is correct.


The central interpretive question in this case is whether the Agreement permits gift transfers to non-family
members. Although far from a model of clarity, the Agreement permits only one reasonable interpretation on
this point. Section 6.02, titled “Assignment of Limited Partner's Interest,” provides at the outset that “[t]he
interest of each Limited Partner in the Partnership shall be assignable subject to the following terms and
conditions.” J.A. 34. That introductory clause is followed by Sections 6.02(a)-(e), which then set out those
terms and conditions.


Section 6.02(a), titled “Limitations on Assignment,” governs the circumstances under which a limited partner
may sell his partnership interest to a person making a “bona fide written offer” to purchase it. J.A. 34–35.
Before a limited partner may accept such an offer, he must offer to the Partnership itself the opportunity to
repurchase his interest on the same terms as those contained in the offer. If the Partnership refuses, he must
then offer the same opportunity to all current partners. In essence, 6.02(a) creates a right of first refusal for the
Partnership and for current partners when there is an offer to purchase. Sections 6.02(b), (c) and (d) further
elaborate on 6.02(a)' s purchase offer framework by describing, respectively, the circumstances under which an
assignee of a limited partnership interest may become a limited partner, the effect of the assignment of a limited
partnership interest, and the definition of the term “bona fide offer.”


Section 6.02(e), titled “Family Transfers,” then removes transfers to family recipients from the framework of
6.02(a). Under 6.02(e), “[t]he sale or other transfer by a Partner, whether inter vivos or by will, of his
Partnership interest ... shall not be subject to the restrictions or limitations of Section 6.02(a)” if the sale or
transfer is made to a member of a certain group of family recipients, defined as the partner's “spouse, parent,
descendant, or spouse of a descendant, or to a trust of which any of said persons are beneficiaries.” J.A. 37.
Thus, 6.02(e) extends favorable treatment to family members in two ways: a purchase offer transfer to a family
recipient of the type authorized in 6.02(a) is not subject to 6.02(a)'s right of first refusal provisions, and a non-
purchase offer transfer to a family recipient is permitted.


5


5 Although Cullen had been Kirsch's companion for many years prior to her death, she and Cullen had never married.


Therefore Cullen is not a family recipient as defined in 6.02(e). 


 


4
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The clear reading of Section 6.02 as a whole is that interests may only be assigned pursuant to the terms of
either 6.02(a) or 6.02(e). Any broader right of assignability renders 6.02's introductory stipulation that interests
are assignable “subject to the following terms and conditions” superfluous. See TM Delmarva Power, L.L.C. v.
NCP of Virginia, L.L.C., 263 Va. 116, 557 S.E.2d 199, 200 (2002) *683  (“[N]o word or clause in a contract will
be treated as meaningless if a reasonable meaning can be given to it, and parties are presumed not to have
included needless words in the contract.”) This statement is immediately followed by 6.02(a)'s purchase
process and the limitations and explanations of that process in 6.02(b)-(d). 6.02(e) is the only Section in 6.02
that contemplates any transfer outside of the 6.02(a) process, and it does so by explicitly removing itself from
the terms of 6.02(a). The resulting inference, therefore, is that a transfer may take place only under the purchase
offer process outlined in 6.02(a) or as a family transfer pursuant to 6.02(e).


683


Cullen, however, argues that the operative clause of Section 6.02 is the introductory clause, which reads “[t]he
interest of each Limited Partner in the Partnership shall be assignable ” (emphasis added). The subsequent
phrase “subject to the following terms and conditions,” he argues, exists only to denote that in certain special
cases involving offers to purchase, additional strictures apply. Finally, he argues that 6.02(e) governs only the
special case of purchase offer transfers among family members because the only change it effects is to exempt
those transfers from the 6.02(a) framework. In the absence of a purchase offer, he concludes, no restrictions are
applicable and interests are freely assignable to anyone under the introductory clause of 6.02.


A close examination of Section 6.02(e) reveals that Cullen's reading is not correct. 6.02(e) covers both purchase
offers and other types of transfers between family members. If these other transfers were allowed under
Cullen's reading of 6.02, there would be no need for 6.02(e) to exempt them from the provisions of 6.02(a).
Such a reading would render these words in 6.02(e) superfluous, and thus we must reject it. See TM Delmarva
Power, 557 S.E.2d at 200; Roanoke Marble & Granite Co. v. Standard Gas & Oil Supply Co., 155 Va. 249, 154
S.E. 518, 520 (1930) (it is a “settled rule of construction ... that contracts must be construed so as to give effect
to every part thereof”).


This favored treatment of family is further evidenced by who benefits from the right of first refusal contained in
6.02(a). At the time the Agreement went into effect, all interests in the Partnership were held by its three
partners: Smith and Dr. Zehfuss, the founders of the Partnership, and Paul V. Zehfuss, the founding partner's
son. Section 6.02(a) protects this family ownership by providing that before an outsider can purchase a
Partnership interest, a right of first refusal must be given first to the Partnership and then to existing partners.
The effect of this provision is thus to enable the families who own the Partnership to retain ownership if they so
desire. The only exception to this right of first refusal for family members appears in 6.02(e), where a family
right of first refusal is not needed because only family members are eligible to obtain partnership interests
under 6.02(e).6


6 Not only does Cullen's reading ignore the favorable treatment the Agreement provides for family members, it in fact


favors non-family members. Under his view, family members receiving gift transfers would, under 6.02(e), be


explicitly required to obtain the written permission of the general partners to become full limited partners, while there


would be no such explicit requirement for non-family members. 


 


Finally, because we find that the Agreement unambiguously prohibits gift transfers of interests to non-family
members, there is no need to remand for discovery on the meaning of the Agreement. See Pocahontas Mining
Ltd. Liab. Co. v. CNX Gas Co., LLC, 276 Va. 346, 666 S.E.2d 527, 531 (2008) (“When the writing, considered 
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*684  as a whole, is clear, unambiguous, and explicit, a court asked to interpret such a document should look no
further than the four corners of the instrument.”). As a result, we conclude that the Agreement prohibits the
transfer of the Interest to the Cullen Trust, which benefits a non-family member.


684


IV.
For the foregoing reasons, the judgment of the district court is


AFFIRMED.
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Civil Action 22-cv-00680-CMA-MDB
United States District Court, District of Colorado


Linton v. Embry
Decided Jan 27, 2023


Civil Action 22-cv-00680-CMA-MDB


01-27-2023


FREDRICA RENEE LINTON, a citizen and
resident of Arizona, Plaintiff, v. BARBARA E.
EMBRY, a citizen and resident of Colorado,
Defendant.


Maritza Dominguez Braswell Magistrate Judge


RECOMMENDATION OF UNITED STATES
MAGISTRATE JUDGE


Maritza Dominguez Braswell Magistrate Judge


This matter is before the Court on Defendant's
“Motion to Dismiss for Lack of Subject Matter
Jurisdiction Pursuant to Fed.R.Civ.P. 12(b)(1).”
([“Motion to Dismiss”], Doc. No. 7.) Plaintiff has
filed a response in opposition to the Motion to
Dismiss, Defendant has filed a supplemental set of
facts, and Plaintiff has filed a response to
Defendant's supplement. ([“Response”], Doc. No.
10; [“Supplement”], Doc. No. 12; [“Response to
Supplement”], Doc. No. 13.) The Motion to
Dismiss has been referred to the undersigned,
pursuant to 28 U.S.C. § 636(b)(1) and
D.C.COLO.LCivR 72.1, for a recommendation
regarding disposition. (Doc. No. 8; see Doc. No.
11.) For the following reasons, it is
RECOMMENDED that the Motion to Dismiss
be DENIED. *11


STATEMENT OF THE CASE


Plaintiff Fredrica Renee Linton [“Plaintiff”] brings
this diversity-based declaratory judgment action
against her paternal half-sister, Defendant Barbara
E. Embry [“Defendant”], seeking a determination


that she is the sole owner of certain bank account
funds. (Doc. No. 1 at ¶¶ 1-3, 6, 9.) The parties in
this lawsuit are the adult daughters and sole
surviving children of Mr. Fred Linton [“Mr.
Linton”], an individual who resided in Freemont
County, Colorado until his death on January 3,
2022, at the age of ninety-six. (Id. at ¶ 6.)
According to the Complaint, in 2004 or
thereabouts, Mr. Linton opened a primary
checking account with Wells Fargo, and around
2009, he opened an additional high yield savings
account with that same bank. (Id. at ¶¶ 7-8.) On
March 25, 2010, Mr. Linton reportedly “visited his
Wells Fargo branch and submitted two
Relationship Change Applications in order to add
Plaintiff Ms. Linton as a joint owner of both the
primary checking account and the high yield
savings account[.]” (Id. at ¶ 10.) The Relationship
Change Applications, which were signed by both
Mr. Linton and Plaintiff, specifically refer to
Plaintiff as the “Secondary Joint Owner” of each
of Mr. Linton's accounts [hereinafter, the “Wells
Fargo Accounts”]. (Id. at ¶¶ 11-12; see Doc. No.
1-2; Doc. No. 1-3.)


According to the Complaint, on May 4, 2010, Mr.
Linton executed the “Last Will and Testament of
Fred Linton” [the “Will”], which was “witnessed
by two attesting witnesses who are non-family
members[,]” and “duly notarized” by way of a
self-proving affidavit. (Doc. No. 1 at ¶ 13.) The
Will named Plaintiff as Personal Representative of
Mr. Linton's estate, and Plaintiff's husband, Mr.
Isaacson, as the estate's Successor Personal
Representative. (Id. at ¶ 14.) Following Mr.
Isaacson's death, on March 1, 2020, Mr. Linton
executed the “First Codicil to Last Will and


1
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Testament of Fred Linton” [the “Codicil”], which
amended the Will to appoint Mr. *2  Linton's other
daughter, Defendant Ms. Embry, as the Successor
Representative of Mr. Linton's estate. (Id. at ¶ 16.)
The Codicil “expressly ratifies and confirms the
Will, other than the designation of Defendant Ms.
Embry as a potential Successor Personal
Representative.” (Id. at ¶ 17.) Neither the Will nor
the Codicil references the Wells Fargo Accounts.
(Id.)


2


According to the Complaint, because Defendant
lived near Mr. Linton, “she would, from time-to-
time, assist him in writing checks to be drawn on
his Wells Fargo primary checking account.” (Id. at
¶ 18.) However, according to Plaintiff, “[a]t no
time prior to his death” did Mr. Linton “undertake
any effort” to add Defendant as a joint owner, or a
signatory, on either of the Wells Fargo Accounts.
(Id. at ¶ 20.) Nor did Mr. Linton apparently make
any other efforts to “change or alter the joint
ownership” of the Wells Fargo Accounts. (Id. at ¶¶
20, 31.)


According to the Complaint, as of December 31,
2021, the total balance of the Wells Fargo
Accounts jointly owned by Mr. Linton and
Plaintiff was $192,492.97. (Id. at ¶ 21.) Plaintiff
alleges that, upon her father's death on January 3,
2022, she became the exclusive owner of those
funds, by operation of law, pursuant to Colorado's
multi-party account statute, Colo. Rev. Stat. §§ 15-
15-201 et seq.. (Id. at ¶¶ 23, 25-29, 34.) Plaintiff
alleges that, after her father's death, Defendant
started sending “threatening emails and text
messages,” in which Defendant “demand[ed]
payment from Plaintiff [] in the amount of
$100,000 for ‘half of my inheritance.'” (Id. at ¶
22.) Plaintiff claims that, even though she
informed Defendant “about the provisions of
Colorado Law related to multi-party accounts and
the non-testamentary ownership after the death of
one of the owners,” Defendant “continued to send
threatening messages,” in which she accused
Plaintiff of “trying to steal” her inheritance. (Id. at
¶ 23.) *33


Ten weeks after Mr. Linton's death, on March 18,
2022, Plaintiff commenced this lawsuit, seeking
declarations: (1) “that Plaintiff Ms. Linton is the
sole owner of the funds on deposit in [the Wells
Fargo Accounts] at the date of Mr. Fred Linton's
death, pursuant to the operation of [Colo. Rev.
Stat.] § 15-15-212;” and (2) “that the [Wells Fargo
Accounts], pursuant to [Colo. Rev. Stat.] § 15-15-
214, are not testamentary and are not subject to
estate administration.” (Id. at 8.) In the Complaint,
Plaintiff alleges subject matter jurisdiction under
28 U.S.C. § 1332, based on diversity of
citizenship. (Id. at ¶ 4.) Defendant now moves to
dismiss the Complaint, pursuant to Federal Rule
of Civil Procedure 12(b)(1), arguing that this case
falls within the “probate exception” to federal
diversity jurisdiction. (Doc. No. 7 at 1-3.)


STANDARD OF REVIEW


Federal Rule of Civil Procedure Rule 12(b)(1)
empowers a court to dismiss a complaint for a lack
of subject matter jurisdiction. Fed.R.Civ.P. 12(b)
(1). Dismissal under Rule 12(b)(1) is not a
judgment on the merits of a plaintiff's case.
Rather, it calls for a determination that the court
lacks authority to adjudicate the matter, attacking
the existence of jurisdiction rather than the
allegations of the complaint. See Castaneda v.
INS, 23 F.3d 1576, 1580 (10th Cir. 1994)
(recognizing federal courts are courts of limited
jurisdiction and may only exercise jurisdiction
when specifically authorized to do so). The burden
of establishing subject matter jurisdiction is on the
party asserting jurisdiction. Basso v. Utah Power
& Light Co., 495 F.2d 906, 909 (10th Cir. 1974).
A court lacking jurisdiction “must dismiss the
cause at any stage of the proceedings in which it
becomes apparent that jurisdiction is lacking.” Id.
at 909. The dismissal is without prejudice.
Brereton v. Bountiful City Corp., 434 F.3d 1213,
1218 (10th Cir. 2006). *44


A Rule 12(b)(1) motion to dismiss “must be
determined from the allegations of fact in the
complaint, without regard to mere conclusionary
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allegations of jurisdiction.” Groundhog v. Keeler,
442 F.2d 674, 677 (10th Cir. 1971). When
considering a Rule 12(b)(1) motion, however, the
Court may consider matters outside the pleadings
without transforming the motion into one for
summary judgment. Holt v. United States, 46 F.3d
1000, 1003 (10th Cir. 1995). If a party challenges
the facts upon which subject matter jurisdiction
depends, a court may not presume the truthfulness
of the complaint's “factual allegations . . . [and it]
has wide discretion to allow affidavits, other
documents, and [may even hold] a limited
evidentiary hearing to resolve disputed
jurisdictional facts under Rule 12(b)(1).” Id.


ANALYSIS


“Federal courts are courts of limited jurisdiction
and, as such, much have a statutory basis to
exercise jurisdiction.” Montoya v. Chao, 296 F.3d
952, 955 (10th Cir. 2002). “The party invoking
federal jurisdiction bears the burden of
establishing such jurisdiction as a threshold
matter.” Radil v. Sanborn W. Camps, Inc., 384
F.3d 1220, 1224 (10th Cir. 2004). Here, Plaintiff
alleges subject matter jurisdiction predicated
solely upon diversity of citizenship, which
requires: (1) complete diversity among the parties;
and (2) that “the matter in controversy exceeds the
sum or value of $75,000, exclusive of interest and
costs.” 28 U.S.C. § 1332(a)(1). *5  While there is
no dispute that the parties are completely
diverse and that the amount in controversy
requirement is satisfied, Defendant argues that
Plaintiff's claims are barred by virtue of the
probate exception to federal diversity jurisdiction.
(Doc. No. 7 at 3.)


1


5


2


3


1 This case is a declaratory judgment action


brought pursuant to the Declaratory


Judgments Act, 28 U.S.C. § 2201 et seq..


(Doc. No. 1 at ¶ 1.) The statute is remedial


and an independent basis for jurisdiction


must be established. Schulke v. United


States, 544 F.2d 453, 455 (10th Cir. 1976)


(citing Barr v. United States, 478 F.2d


1152, 1156 (10th Cir. 1973); Groundhog v.


Keeler, 442 F.2d 674, 683 (10th Cir.


1971)).


2 Ms. Linton is alleged to be a citizen of


Arizona, while Dr. Embry is alleged to be a


citizen of Colorado. (Doc. No. 1 at ¶¶ 2-3.)


3 This lawsuit concerns a dispute as to the


ownership of bank account funds totaling


$192,492.97. (Doc. No. 1 at ¶ 21.)


Federal courts have long recognized a “probate
exception” to otherwise proper diversitybased
subject matter jurisdiction. See, e.g., Markham v.
Allen, 326 U.S. 490, 494 (1946); see also Dragan
v. Miller, 679 F.2d 712, 713 (7th Cir. 1982)
(discussing history and rationale for the probate
exception). The exception “reserves to state
probate courts the probate or annulment of a will
and the administration of a decedent's estate; it
also precludes federal courts from endeavoring to
dispose of property that is in the custody of a state
probate court.” Marshall v. Marshall, 547 U.S.
293, 311-12 (2006). However, “it does not bar
federal courts from adjudicating matters outside
those confines and otherwise within federal
jurisdiction.” Id. at 312. “Thus, where diversity
jurisdiction exists, federal courts retain jurisdiction
to decide matters that are probate-related or that
may impact the state probate court's performance
of the three tasks reserved to it, so long as the
federal court itself does not engage in these tasks.”
Dunlap v. Nielsen, 771 Fed.Appx. 846, 850 (10th
Cir. 2019); see, e.g., id. at 299-300 (holding claim
did not fall within probate exception even though
it raised “questions which would ordinarily be
decided by a probate court in determining the
validity of the decedent's estate planning
instrument”) (internal quotation marks omitted);
Markham, 326 U.S. at 494 (declaring federal
courts have jurisdiction to adjudicate rights in
property, even though the state probate court may
be bound by *6  the federal court's judgment); Lee
Graham Shopping Ctr., LLC v. Estate of Kirsch,
777 F.3d 678, 681 & n.4 (4th Cir. 2015) (holding
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federal court had jurisdiction to decide contract
interpretation issue though it could affect the state
court's distribution of estate assets).


In the Motion to Dismiss, Defendant argues that
the probate exception applies here, because in
order to resolve the parties' dispute, the Court
must decide whether, as Plaintiff contends, the
bank account funds at issue “pass outside of
probate by operation of law via Colorado's multi-
party account statute,” or whether, as Defendant
contends, the funds “remain as part of [Mr.
Linton's] probate estate subject to a constructive
trust because Plaintiff only became joint owner
through improper or illegal means.” (Doc. No. 7 at
8-9.) Defendant argues that this dispute is
“logically related to” the administration of Mr.
Linton's probate estate, and therefore, the
Colorado probate court “has exclusive jurisdiction
to decide these questions.” (Id. at 9.)


The Court is unpersuaded by Defendant's
argument. The crux of the parties' dispute is who
owns the money in the Wells Fargo Accounts.
Nothing in the facts provided suggests that the
Colorado probate court has custody of those funds
currently. See Marshall, 547 U.S. at 312 (holding
that the probate exception does not apply where
the party is not “seek[ing] to reach a res in the
custody of the state court”); Curtis v. Brunsting,
704 F.3d 406, 409 (5th Cir. 2013) (“As a threshold
matter, the probate exception only applies if the
dispute concerns property within the custody of
the state court.”). Nor are there any facts
suggesting that the Colorado probate court would
be the exclusive forum for determining the parties'
respective rights to those funds. Specifically, the
Complaint alleges that the Wells Fargo Accounts
are “multiple-party bank accounts,” which at the
time of Mr. Linton's death, were owned
exclusively by Mr. Linton and Plaintiff. (Doc. No.
1 at ¶ 25.) Pursuant to Colorado's multi-party
account statute, when one *7  of the owners of a
multiple-party bank account dies, the funds from
the account generally do not become property of
the decedent's estate or subject to probate because,


by operation of law, “on death of a party [to a
multi-party account] sums on deposit in [the]
account belong to the surviving party or parties.”
Colo. Rev. Stat. § 15-15-212(1); accord
Sandstead-Corona v. Sandstead, 415 P.3d 310,
320 (Colo. 2018). This statutory right of
survivorship “may not be altered by will.” Colo.
Rev. Stat. § 15-15-213(2). In addition, the statute
makes clear that the transfer of funds to the
surviving party “is effective by reason of the terms
of the account involved . . . and is not
testamentary or subject to [statutory provisions
concerning] estate administration[.]” Id. at § 15-
15-214. In other words, because the funds in a
multiple-party bank account automatically transfer
to the surviving account owner, they do not
become property of the decedent's estate, and thus,
are not subject to estate administration by
Colorado probate courts. See Marcus v.
Quattrocchi, 715 F.Supp.2d 524, 534 (S.D.N.Y.
2010) (“[T]he res at issue is not within the probate
court's jurisdiction if it was not part of the estate at
the time of the decedent's death.”).


7


In this case, Plaintiff requests relief directed at
assets that she plausibly alleges were not part of
her father's estate at the time of his death.
Determining the parties' rights in connection with
those assets does not require the Court to probate
or annul a will, to administer a decedent's estate,
or to dispose of property in the custody of a state
probate court. Under such circumstances, the
probate exception does not apply. Marshall, 547
U.S. at 311-21; see Parks v. Kiewel, No. 6:15-
1196-JTM-GEB, 2015 WL 7295457, at *4 (D.
Kan. Nov. 18, 2015) (holding the probate
exception did not apply to an injunctive relief
claim seeking a request for accounting of property
that allegedly transferred out of the decedent's
estate by operation of law at the time *8  of death);
see also Tripp v. Mary M. Tripp Family Trust, No.
20-cv-02012-LTB-KLM, 2021 WL 5537552, at *3
(D. Colo. Feb. 17, 2021) (distinguishing between a
determination as to “[t]he appropriate distributions
to be made pursuant to [a] will and Plaintiff's
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rights as a beneficiary thereunder,” which “fall
squarely within the state probate court's
jurisdiction,” with a determination as to the
validity of an inter vivos trust, to which the
probate exception was inapplicable); Sarkesian v.
Sarkesian, No. 21-1285-JWB, 2022 WL 4130982,
at *3 (D. Kan. Sept. 12, 2022) (holding that a
request for relief directed at a non-testamentary
asset did not implicate the probate exception).
Thus, insofar as Plaintiff seeks a determination
that she is the sole owner of the funds on deposit
in the Wells Fargo Accounts, and that those funds
are not subject to estate administration, her claims
for relief do not fall outside of this Court's
diversity jurisdiction. While resolution of this case
may ultimately affect the distribution of estate
assets, this does not constitute the “dispos[al] of
property that is in the custody of a state probate
court.” Marshall, 547 U.S. at 311; see Dunlap,
771 Fed.Appx. at 850 (stating that federal court
resolution of “a question that may affect the
distribution of estate assets does not constitute a
distribution of estate assets subject to the probate
exception”); Lee Graham, 777 F.3d at 681 (after
Marshall, a matter “does not fall under the probate
exception if it merely impacts a state court's
performance of one of [the] tasks” Marshall
reserved to the probate court). Therefore, because
the probate exception does not apply, and the
elements of diversity jurisdiction are otherwise
present, the Motion to Dismiss should be denied.  
*9


4


9


4 Defendant also moves for sanctions, under


Colo. Rev. Stat. § 13-17-102, arguing that


Plaintiff initiated this lawsuit without


“substantial justification” for doing so.


(Doc. No. 7 at 10-11.) The Court finds no


basis or support for sanctions. As such, the


request should be denied.


CONCLUSION


For the reasons set forth herein, this Court
respectfully RECOMMENDS that:


(1) The “Motion to Dismiss for Lack of
Subject Matter Jurisdiction Pursuant to
Fed.R.Civ.P. 12(b)(1)” (Doc. No. 7) be
DENIED.


ADVISEMENT TO THE PARTIES


Within fourteen days after service of a copy of the
Recommendation, any party may serve and file
written objections to the Magistrate Judge's
proposed findings and recommendations with the
Clerk of the United States District Court for the
District of Colorado. 28 U.S.C. □  636(b)(1);
Fed.R.Civ.P. 72(b); In re Griego, 64 F.3d 580, 583
(10th Cir. 1995). A general objection that does not
put the district court on notice of the basis for the
objection will not preserve the objection for de
novo review. “[A] party's objections to the
magistrate judge's report and recommendation
must be both timely and specific to preserve an
issue for de novo review by the district court or for
appellate review.” United States v. One Parcel of
Real Prop. Known As 2121 East 30th Street,
Tulsa, Okla., 73 F.3d 1057, 1060 (10th Cir. 1996).
Failure to make timely objections may bar de novo
review by the district judge of the magistrate
judge's proposed findings and recommendations
and will result in a waiver of the right to appeal
from a judgment of the district court based on the
proposed findings and recommendations of the
magistrate judge. See Vega v. Suthers, 195 F.3d
573, 579-80 (10th Cir. 1999) (a district court's
decision to review a magistrate judge's
recommendation de novo despite the lack of an
objection does not preclude application of the
“firm waiver rule”); One Parcel of Real Prop., 73
F.3d at 1059-60 (a party's objections to the
magistrate judge's report and recommendation
must be both timely and specific to preserve an
issue for de novo review by the district court or for
appellate *10  review); Int'l Surplus Lines Ins. Co.
v. Wyo. Coal Ref. Sys., Inc., 52 F.3d 901, 904 (10th
Cir. 1995) (by failing to object to certain portions
of the magistrate judge's order, cross-claimant had
waived its right to appeal those portions of the
ruling); Ayala v. United States, 980 F.2d 1342,


10


5


Linton v. Embry     Civil Action 22-cv-00680-CMA-MDB (D. Colo. Jan. 27, 2023)



https://casetext.com/case/sarkesian-v-sarkesian

https://casetext.com/case/sarkesian-v-sarkesian#p3

https://casetext.com/case/marshall-v-marshall-4#p311

https://casetext.com/case/in-re-lee-graham-shopping-ctr#p681

https://casetext.com/_print/doc/linton-v-embry?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N30114

https://casetext.com/statute/colorado-revised-statutes/title-13-courts-and-court-procedure/costs/article-17-attorney-fees/part-1-frivolous-groundless-or-vexatious-actions/section-13-17-102-attorney-fees-definitions

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-72-magistrate-judges-pretrial-order

https://casetext.com/case/in-re-griego#p583

https://casetext.com/case/us-v-one-parcel-of-real-property#p1060

https://casetext.com/case/vega-v-suthers#p579

https://casetext.com/case/us-v-one-parcel-of-real-property#p1059

https://casetext.com/case/intl-surplus-lines-v-wyo-coal-refing-sys#p904

https://casetext.com/case/ayala-v-us-18#p1352

https://casetext.com/case/linton-v-embry





1352 (10th Cir. 1992) (by their failure to file
objections, plaintiffs waived their right to appeal
the magistrate judge's ruling); but see, Morales-
Fernandez v. INS, 418 F.3d 1116, 1122 (10th Cir.
2005) (firm waiver rule does not apply when the
interests of justice require review). *1111
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CASE NO. 2:14-CV-0856-SLB
UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF ALABAMA SOUTHERN DIVISION


Lucas v. Acheson
Decided Feb 18, 2015


CASE NO. 2:14-CV-0856-SLB


02-18-2015


A. JOHN LUCAS; GEORGE M. TAYLOR, III, as Designated Co-Trustee of the Thomas M. Acheson
Revocable Trust; THE THOMAS M. ACHESON REVOCABLE TRUST, Plaintiffs, v. DAVID J. ACHESON;
SHEREE N. ACHESON, Defendants. SHEREE N. ACHESON, Cross Claimant, v. DAVID J. ACHESON,
Cross Defendant.


SHARON LOVELACE BLACKBURN UNITED STATES DISTRICT JUDGE


MEMORANDUM OPINION


This case is presently pending before the court on defendant/cross defendant David Acheson's Motion to
Dismiss or, in the Alternative, Motion to Abstain, (doc. 14),  and Motion to Dismiss Crossclaim, (doc. 18).
Plaintiffs, A. John Lucas, George M. Taylor, III, and the Thomas M. Acheson Revocable Trust, filed the instant
interpleader and declaratory *2  judgment action seeking to determine the amount of David Acheson's share of
the Thomas M. Acheson Revocable Trust ["Revocable Trust"] following the death of Thomas Acheson.
Defendant/cross claimant Sheree Acheson has filed a cross claim based on outstanding promissory notes
payable by David Acheson to Thomas and Sheree Acheson. Upon consideration of the record, the submissions
of the parties, the arguments of counsel, and the relevant law, the court is of the opinion that David Acheson's
Motions to Dismiss, (docs. 14, 18), are due to be denied and his Motion to Abstain (doc. 14), is due to be
denied.


1


2
2


1 Reference to a document number, ["Doc. ___"], refers to the number assigned to each document as it is filed in the


court's record.


2 The court notes that, upon the death of Thomas M. Acheson the Revocable Trust became irrevocable. However, for


purposes of this Memorandum Opinion, the court will refer to it as the Revocable Trust, as the parties do.


I. STATEMENT OF FACTS
Plaintiffs' Complaint in Interpleader and for Declaratory and Equitable Relief contains the following factual
allegations, which the court assumes are true for purposes of deciding David Acheson's Motions:


1
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*3


PARTIES 


5. Plaintiff A. John Lucas is an individual resident-citizen of Jefferson County, Alabama. He is a
successor trustee of The Thomas M. Acheson Revocable Trust (the "Revocable Trust"). Mr. Lucas has
served as Mr. Thomas Acheson's companies' Secretary/Treasurer and Controller for over 30 years and
has extensive knowledge of the Acheson companies' financial affairs. 


6. Plaintiff George M. Taylor, III, is an individual resident-citizen of Jefferson County, Alabama. He is a
successor trustee of the Revocable Trust. Mr. Taylor has served as Mr. Acheson's general counsel and
trusted legal advisor for over 20 years. 
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7. Plaintiff The Thomas M. Acheson Revocable Trust is a trust created by Thomas M. Acheson on
October 10, 2000. It was amended several times during Mr. Acheson's lifetime, with the last such
amendment occurring on May 6, 2010 (the "Sixth Amendment and Restatement of The Thomas M.
Acheson Revocable Trust" . . .). The Revocable Trust is currently being administered by plaintiffs
Lucas and Taylor. 


8. Both Lucas and Taylor became the successor trustees of the Revocable Trust upon the death of the
settlor of that Trust, Thomas M. Acheson. Mr. Acheson died on January 14, 2014. Since then, Lucas
and Taylor have accepted their roles as trustees of the Revocable Trust and have performed various acts
in their roles as trustees of that trust. 


9. Defendant David J. Acheson is a resident-citizen of Ft. Myers, located in Lee County, Florida. He is a
qualified beneficiary under the Revocable Trust. David Acheson is the son of Thomas M. Acheson and,
upon information and belief, was estranged from his father at the time of his [father's] death. 


10. Defendant Sheree N. Acheson is a resident-citizen of Vestavia Hills, located in Jefferson County,
Alabama. She is a qualified beneficiary under the Revocable Trust. She was married to Thomas M.
Acheson at the time of his death. 


GENERAL ALLEGATIONS 


A. CREATION OF THE REVOCABLE TRUST 


11. Over several decades, Thomas M. Acheson successfully owned and operated several automobile
dealerships in Hoover, Alabama, Memphis, Tennessee, Jackson, Mississippi, and Daphne, Alabama.
For more than a decade, Mr. Acheson undertook a long and evolving process of planning his significant
estate. His desire was to provide some money to his two children, David and Cameron Acheson, and his
grandchild, Paige Acheson. Mr. Acheson, however, desired that the bulk of his assets and money go to
his current wife, Sheree N. Acheson, to whom he was married for the last sixteen (16) years. 
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12. Throughout his life, Mr. Acheson remained in charge of his business empire and made major
strategic decisions with respect to each of his 


4


4


Lucas v. Acheson     CASE NO. 2:14-CV-0856-SLB (N.D. Ala. Feb. 18, 2015)



https://casetext.com/case/lucas-v-acheson





*5


businesses, including decisions as to borrowing and investment of funds, the sale and purchase of
dealerships, hiring and firing of employees, and relationships with manufacturers. Mr. Acheson
remained active in his business and in charge of major decisions with respect to them until his death. 


13. During his lifetime, Mr. Acheson established several inter vivos trusts in the course of implementing
his estate plan. Mr. Acheson sought the advice of several estate planning professionals with respect to
the creation, maintenance, and funding of these trusts. While several trusts were created, they all were
part of a comprehensive estate plan that Mr. Acheson, with the assistance of his professional advisors,
designed, implemented, and altered over time. 


14. Mr. Acheson exercised a meticulous degree of control over the planning and drafting process for his
estate plan. Planning was based both on his desires for distribution of his assets after his death and also
on his desire to minimize tax consequences to the trusts and the beneficiaries. 


15. Mr. Acheson created the Revocable Trust on October 10, 2000. He conveyed substantial assets to
the Revocable Trust over a period of years, beginning in 2006. During the latter part of 2010 and in
2012, shares of stock owned by Mr. Acheson in automotive dealerships operating in Hoover, Memphis,
Jackson, and Daphne were conveyed to the Revocable Trust. These transfers were done with prior
approval of each of the manufacturers whose vehicles are sold by those dealerships, as required by
existing Dealer Sales and Service Agreements. Each of the manufacturers duly approved the transfer of
the shares and none has questioned the validity of the Revocable Trust, or the capacity of Mr. Acheson
to establish the Revocable Trust or to convey the shares to the Revocable Trust. The position of Mr.
Acheson as "dealer "principal" of each of the dealerships was critical to the business relationship
between the dealerships and the manufacturers, and Mr. Acheson at all times prior to his death
maintained good relations with the manufacturers, none of whom questioned his capacity or skill in
acting as the chief executive officer of each dealership. 


B. APPOINTMENT OF THE TRUSTEES 


16. Mr. Acheson initially appointed himself as trustee of the Revocable Trust. Pursuant to Section 3 of
the trust agreement, Mr. Acheson reserved the right to amend, modify, or revoke the trust. Mr. Acheson
exercised his 


5


5


Lucas v. Acheson     CASE NO. 2:14-CV-0856-SLB (N.D. Ala. Feb. 18, 2015)



https://casetext.com/case/lucas-v-acheson





prerogative under Section 3 by amending the Revocable Trust six times during his lifetime. Upon Mr.
Acheson's death, the trust became irrevocable and is not subject to further amendment or revocation by
anyone. 


17. Pursuant to Section 17(c) of the Revocable Trust, upon the death of Mr. Acheson, A. John Lucas
and George M. Taylor, III, were appointed by Mr. Acheson to serve as successor trustees and to exercise
all powers granted to the trustees under the Revocable Trust. 


18. Mr. Acheson died on January 14, 2014. A. John Lucas and George M. Taylor, III, thereafter
accepted the position of successor trustees of the Revocable Trust and have taken actions in their
capacity as successor trustees under that trust. 


C. BENEFICIARIES OF THE REVOCABLE TRUST 


19. The Revocable Trust had two principal beneficiaries. Sheree Acheson, as Mr. Acheson's wife, was
the primary beneficiary. His son, David Acheson, was also provided for in the Revocable Trust. 


20. Essentially, the [Revocable] Trust provides for the distribution of an amount to be made to David
Acheson, which was described in the [Revocable] Trust as the "David Acheson Share." After
distributing the David Acheson Share, the rest of the trust estate in the Revocable Trust is to be
administered by the trustees for the benefit of Sheree Acheson. 


D. THE PROMISSORY NOTES 


21. Over the course of the past seven (7) years, David Acheson attempted to pursue various business
ventures, and to do so he frequently borrowed money from Mr. Acheson and his wife, Sheree. A large
portion of the money borrowed by David Acheson was used to acquire and run a restaurant in Destin,
Florida, which operated under several different names. The restaurant lost hundreds of thousands of
dollars and eventually went out of business. 
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(Doc. 1 ¶¶ 5-25.)


22. The indebtedness of David Acheson to Mr. Acheson and his wife, Sheree, was evidenced by a series
of promissory notes (the "David Acheson Notes"). . . . 


6


23. Each of the David Acheson Notes was made payable to "Thomas M. Acheson and Sheree N.
Acheson" and each included a specified interest rate. Several of the notes . . . were made payable in
fifteen (15) annual installments. Two notes . . . were payable on demand. 


24. Upon information and belief, not a single payment was ever made under any of the David Acheson
Notes and they remain unpaid and outstanding, except that Mr. Acheson and his wife, Sheree, forgave
certain amounts of indebtedness due, as set forth below: 


As of the end of April 2014, the current amount in principal and interest owed under the David Acheson
Notes was approximately $2,923,944. 


25. The Revocable Trust addresses the David Acheson Notes in Section 6(a)(i). This section directs the
trustee to set aside the David Acheson Share, with such share "valued at $3,000,000 plus all promissory
notes and other indebtedness owed by David J. Acheson to Grantor [Thomas M. Acheson] at the time
of Grantor's death." The Revocable Trust further provides in Section 9 that the David Acheson Share is
to be transferred, paid over and distributed to defendant David Acheson by the Trustees. 


DATE OFPROMISSORY NOTEAMOUNT OFDEBTFORGIVENESS DATE OFFORGIVENESS


September 22, 2006 $14,352 December 31, 2007


September 22, 2006 $19,176 December 31, 2008


September 22, 2006 $19,176 September 15, 2009


On April 4, 2014, David and Cameron Acheson filed a Petition for Declaratory Judgment and Other Relief in
the Probate Court in Jefferson County, Alabama. (See doc. 1-17.) This Petition did not seek any specific relief
or declaration regarding the David Acheson Share. It sought, inter alia, a determination of beneficiaries under
the Revocable Trust and *7  enforcement of certain rights under Alabama trust law to copies of trust documents
and reports from the Trustees.
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28 U.S.C. § 2361.  


28 U.S.C. § 1335(a).


The instant action was filed on May 7, 2014, depositing $3,000,000 in the court's registry and asking the court
to decide the issue of the David Acheson Share and to enjoin state-court proceedings pending that
determination.  On May 27, 2014, David and Cameron Acheson filed an Amended and Restated Declaratory
Judgment Petition and Other Relief in the Probate Court of Jefferson County, Alabama. (Doc. 14-1.) This
pleading sought, inter alia, a declaratory judgment invalidating the Revocable Trust, including the Sixth
Amendment and Restatement, based on Thomas Acheson's lack of mental and physical capacity and/or undue
influence.


3


3 Federal law provides:


In any civil action of interpleader or in the nature of interpleader under section 1335 of this title, a district


court may issue its process for all claimants and enter its order restraining them from instituting or


prosecuting any proceeding in any State or United States court affecting the property, instrument or obligation


involved in the interpleader action until further order of the court. . . . 


 


 


 


Such district court shall hear and determine the case, and may discharge the plaintiff from further liability,


make the injunction permanent, and make all appropriate orders to enforce its judgment. 


Sheree Acheson filed her Answer and Cross Claim against David Acheson in this court on May 30, 2014. (Doc.
13.) On that same day, David Acheson filed his Motion to *8  Dismiss or, in the alternative, Motion to Abstain,
(doc. 14); he filed his Motion to Dismiss the Cross Claim on June 13, 2014, (doc. 18).


8


II. DISCUSSION
A. INTERPLEADER JURISDICTION - 28 U.S.C. § 1335
The court has subject-matter jurisdiction over interpleader actions pursuant to 28 U.S.C. § 1335, which states in
pertinent part


(a) The district courts shall have original jurisdiction of any civil action of interpleader or in the nature
of interpleader filed by any person . . . having in his or its custody or possession money or property of
the value of $500 or more . . ., if 


(1) Two or more adverse claimants, of diverse citizenship as defined in subsection (a) or (d) of
section 1332 of this title, are claiming or may claim to be entitled to such money or property . .
.; and if (2) the plaintiff has deposited such money or property . . . into the registry of the court,
there to abide the judgment of the court . . . . 


Plaintiffs have deposited $ 3,000,000, which represents part of the David Acheson Share. The alleged adverse
claimants to the David Acheson Share are David Acheson, a resident of Florida, and Sheree Acheson, a
resident of Alabama. Each claims to be entitled to the so-called David Acheson Share - in whole or in part.
David Acheson contends that Sheree Acheson does not claim any part of the $3 million deposited by plaintiffs
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Wachovia Bank, N.A. v. Tien, 534 F. Supp. 2d 1267, 1284 (S.D. Fla. 2007).


with the court. (Doc. 14 at 5.) However, "[Sheree] Acheson maintains that neither the full $3,000,000 that has
been interplead into court nor any additional monies are due to be paid to David Acheson." (Doc. 22 at 16.)
This dispute as to the payment of the David Acheson *9  Share from the res of the Revocable Trust is sufficient
to establish the conflicting claims required by § 1335. Therefore, the court finds that it has jurisdiction pursuant
to the interpleader statute.


9


David Acheson's Motion to Dismiss based on a lack of jurisdiction under § 1335 is due to be dismissed.


B. ALABAMA'S ABATEMENT STATUTE - ALA. CODE § 6-5-440
David Acheson alleges that the instant action is due to be dismissed based on Alabama's abatement statute, Ala.
Code § 6-5-440,  because plaintiffs' claims are compulsory counterclaims that must be filed in the probate court
and plaintiffs cannot maintain their action in two courts in Alabama at the same time. (Doc. 14 ¶ 14.) In
response, plaintiffs argue, inter alia, that "an Alabama procedural rule has no field of operation in the federal
interpleader context. 'Questions of jurisdiction and procedure [in] federal court interpleader actions are
determined by federal law.'" (Doc. 21 at 13-14 [quoting Orseck, P.A. v. Servicios Legales De Mesoamerica S.
De R.L., 699 F. Supp. 2d 1344, 1348 n.3 (S.D. Fla. 2010)].)


4


4 "No plaintiff is entitled to prosecute two actions in the courts of this state at the same time for the same cause and


against the same party. In such a case, the defendant may require the plaintiff to elect which he will prosecute, if


commenced simultaneously, and the pendency of the former is a good defense to the latter if commenced at different


times." Ala. Code § 6-5-440.


The court agrees that Alabama's abatement statute, Ala. Code § 6-5-440, "should not play any role in the
decision whether to retain or dispose of litigation." American Cas. Co. *10  of Reading v. Skilstaf, Inc., 695 F.
Supp. 2d 1256, 1260 (M.D. Ala. 2010)(internal quotations, citation, and footnote omitted).


10


Questions of jurisdiction and procedure of a federal court interpleader actions are determined by federal
law. Coastal Air Lines, Inc. v. Dockery, 180 F.2d 874 (8th Cir. 1950). As to matters of substantive law
and choice of law questions in actions premised on diversity jurisdiction, the federal court must apply
the law of the forum state. Griffin v. McCoach, 313 U.S. 498, 61 S. Ct. 1023, 85 L. Ed. 1481 (1941).
Thus, the federal interpleader statute is merely a special brand of diversity jurisdiction and the
determination of who had the right to an interpleader fund is made under the law of the forum state.
Metropolitan Life Ins. Co. v. O'Ferrall Ochart, 635 F. Supp. 119 (D.C. Puerto Rico 1986). 


Therefore, the court finds that the Alabama abatement statute, a procedural rule, does not apply to this matter.
Rather, any issue regarding abatement based on the pending probate proceeding is properly addressed pursuant
to federal abstention doctrines.


C. PROBATE EXCEPTION
The Supreme Court has "recognized a 'probate exception' . . . to otherwise proper federal jurisdiction."
Marshall v. Marshall, 547 U.S. 293, 308 (2006)(citations omitted). "[T]he probate exception reserves to state
probate courts the probate or annulment of a will and the administration of a decedent's estate; it also precludes
federal courts from endeavoring to dispose of property that is in the custody of a state probate court. But it does
not bar federal courts from adjudicating matters outside those confines and otherwise within federal
jurisdiction." Id. at 311-12. *1111
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Union Pacific R. Co. v. Brotherhood of Locomotive Engineers and Trainmen General Committee of Adjustment,
Cent. Region, 558 U.S. 67, 71 (2009).


Sprint Communications, Inc. v. Jacobs, 134 S. Ct. 584, 590-591 (2013). "Concurrent state and federal
proceedings are generally tolerated. Furthermore, to complain of the costs arising out of concurrent litigation in
separate jurisdictions is to complain generally of federalism, which suffers inefficiencies and multiplicity for its
own sake." Provenza v. Stamps, No. 1:09cv191-LG-RHW, 2011 WL 356604, *3 (S.D. Miss. Feb. 1, 2011)
(quoting Carpenter v. Wichita Falls Indep. Sch. Dist., 44 F.3d 362, 371 (5th Cir. 1995)("Furthermore, although
we recognize that concurrent state and federal proceedings are generally tolerated, the federal court may, in the
exceptional case, dismiss its proceedings because of a pending state action." (citing Colorado River Water


"Property properly conveyed to a trust, even a revocable trust, is not part of the settlor's 'estate.'" Baldwin v.
Estate of Baldwin, 875 So. 2d 1138, 1141 (Ala. 2003)(citing Russell v. Russell, 758 So. 2d 533, 538-39 (Ala.
1999)). "As a threshold matter, the probate exception only applies if the dispute concerns property within the
custody of a state court," and, "Assets placed in an inter vivos trust generally avoid probate, since such assets
are owned by the trust, not the decedent, and therefore are not part of the decedent's estate." Curtis v. Brunsting,
704 F.3d 406, 409-10 (5th Cir. 2013)(footnote omitted). "In other words, because the assets in a living or inter
vivos trust are not property of the estate at the time of the decedent's death, having been transferred to the trust
years before, the trust is not in the custody of the probate court and[,] as such[,] the probate exception is
inapplicable to disputes concerning administration of the trust." Id. at 510.


The court finds that the probate exception to diversity jurisdiction does not deprive the court of jurisdiction to
determine the rights of David Acheson and Sheree Acheson to the interpleaded funds. Therefore, David
Acheson's Motion to Dismiss the interpleader action based on a lack of jurisdiction will be denied.


D. ABSTENTION
The Supreme Court has held:


"It is most true that this Court will not take jurisdiction if it should not," Chief Justice Marshall
famously wrote, "but it is equally true, that it must take jurisdiction if it should . . . . We have no more
right to decline the exercise of jurisdiction which is given, than to usurp that which is not given."
Cohens v. Virginia, 6 Wheat. 264, 404, 5 L. Ed. 257 (1821); see Marshall v. Marshall, 547 U.S. 293,
298-299, 126 S. Ct. 1735, 164 L. Ed. 2d 480 (2006). While 


12


Chief Justice Marshall's statement bears "fine tuning," there is surely a starting presumption that when
jurisdiction is conferred, a court may not decline to exercise it. See R. Fallon, J. Manning, D. Meltzer, &
D. Shapiro, Hart & Wechsler's The Federal Courts and the Federal System 1061-1062 (6th ed. 2009). 


Recently, the Supreme Court held:


Federal courts, it was early and famously said, have "no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not given." Cohens v. Virginia, 6 Wheat. 264,
404, 5 L. Ed. 257 (1821). Jurisdiction existing, this Court has cautioned, a federal court's "obligation" to
hear and decide a case is "virtually unflagging." Colorado River Water Conservation Dist. v. United
States, 424 U.S. 800, 817, 96 S. Ct. 1236, 47 L. Ed. 2d 483 (1976). Parallel state-court proceedings do
not detract from that obligation. See ibid. 
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Conservation Dist. v. United States, 424 U.S. 800 (1976); *13  Moses H. Cone Memorial Hospital v. Mercury
Const. Corp., 460 U.S. 1 (1983))))(internal citations and quotations omitted).


Ameritas Variable Life Ins. Co. v. Roach, 411 F.3d 1328, 1330-31 (11th Cir. 2005)(quoting Wilton, 515 U.S. at
287; citing and quoting Brillhart, 316 U.S. at 494-95)(internal citations and quotations omitted; emphasis
added). The interpleader statute, unlike declaratory judgment, does not confer discretion on this court to decline
to exercise jurisdiction.


13


1. Wilton/Brillhart Abstention


David Acheson contends that this case should be dismissed based upon Wilton/Brillhart  abstention. However,
the Wilton/Brillhart doctrine has only been applied when the district court has discretion to decline to hear a
case, such as pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201. The Eleventh Circuit has held:


5


5 Wilton v. Seven Falls Co., 515 U.S. 277 (1995); Brillhart v. Excess Ins. Co., 316 U.S. 491 (1942).


The Declaratory Judgment Act is an enabling Act, which confers a discretion on courts rather than an
absolute right upon the litigant. It only gives the federal courts competence to make a declaration of
rights; it does not impose a duty to do so . In fact . . ., the Supreme Court has expressed that it would be
uneconomical as well as vexatious for a federal court to proceed in a declaratory judgment suit where
another suit is pending in a state court presenting the same issues, not governed by federal law, between
the same parties. The Supreme Court has warned that gratuitous interference with the orderly and
comprehensive disposition of a state court litigation should be avoided. This warning should be heeded. 


Therefore, defendant's Motions to Dismiss or Abstain based on Wilton/Brillhart doctrine is due to be denied. 
*1414


In the alternative, David Acheson contends that plaintiffs' claim for a declaratory judgment in Count II of their
Complaint "dwarfs and dominates the Plaintiffs' interpleader claim and the outcome of the interpleader claim
hinges on the outcome of the declaratory judgment claim." (Doc. 24 at 6.) Therefore, he contends, "This Court
should abstain from hearing Plaintiffs' declaratory judgment claim and stay consideration of the interpleader
claim and Sheree's Crossclaim until after the Probate Court has decided the parallel state court action." (Id. at
6.)


The court finds that whether to dismiss or abstain from deciding plaintiffs' declaratory judgment claim turns on
whether the court has supplemental jurisdiction of the declaratory judgment claim and whether that claim falls
within the category of claims for which the court has supplemental jurisdiction but may decline to exercise it.


Section 1367 provides:
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28 U.S.C. 1367(a), (c).


(a) Except as provided in subsections (b) and (c) or as expressly provided otherwise by Federal statute,
in any civil action of which the district courts have original jurisdiction, the district courts shall have
supplemental jurisdiction over all other claims that are so related to claims in the action within such
original jurisdiction that they form part of the same case or controversy under Article III of the United
States Constitution. Such supplemental jurisdiction shall include claims that involve the joinder or
intervention of additional parties. 


. . . 


(c) The district courts may decline to exercise supplemental jurisdiction over a claim under subsection
(a) if - 


(1) the claim raises a novel or complex issue of State law, 


15


(2) the claim substantially predominates over the claim or claims over which the district court
has original jurisdiction, 


(3) the district court has dismissed all claims over which it has original jurisdiction, or 


(4) in exceptional circumstances, there are other compelling reasons for declining jurisdiction. 


The court finds that plaintiffs' declaratory judgment claim - seeking a determination that the Sixth Amendment
and Restatement of the Thomas M. Acheson Revocable Trust is valid and asking the court to interpret its
meaning - is "so related to [the interpleader claim, the claim] within [the court's] original jurisdiction that [it]
form[s] part of the same case or controversy under Article III of the United States Constitution." See 28 U.S.C.
§ 1367(a). Therefore, the court has supplemental jurisdiction over the declaratory judgment claim.


David Acheson contends that the declaratory judgment claim predominates over the interpleader claim. "A
district court may decline to exercise supplemental jurisdiction over a state claim if it 'substantially
predominates over the claim or claims over which the district court has original jurisdiction.'" Morgan v.
Christensen, No. 14-10922, 2014 WL 4402063, *1 (11th Cir. Sept. 8, 2014)(quoting 28 U.S.C. § 1367(c)(2))
(unpublished).  "Substantial predominance exists 'when it appears that a state claim constitutes the real body of
a case, *16  to which the federal claim is only an appendage.'" Id. (quoting Parker v. Scrap Metal Processors,


6


16
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Inc., 468 F.3d 733, 744 (11th Cir.2006)). Although the declaratory judgment claim is an important part of the
relief sought by plaintiffs, it is not more important than the interpleader claim. Therefore, the court finds that
the declaratory judgment claim does not predominate over the interpleader claim.


6 Eleventh Circuit Rule 36-2 provides, in pertinent part, "An opinion shall be unpublished unless a majority of the panel


decides to publish it. Unpublished opinions are not considered binding precedent , but they may be cited as


persuasive authority ." 11th Cir. R. 36-2 (emphasis added).


Because this case contains claims for declaratory relief and interpleader relief, the Colorado River doctrine
applies to determine whether the court should abstain in favor of the state probate court proceedings. See Mega
Life and Health Ins. Co. v. Tordion, 399 F. Supp. 2d 1366, 1369-70 (S.D. Fla. 2005).  *17717


7 In Tordion, the district court held:


A federal court does not have such broad discretion [as described by the Wilton/Brillhart doctrine], however,


when a plaintiff seeks coercive relief, such as rescission, in addition to a declaration under the Declaratory


Judgment Act. See Occidental Life Ins. Co. v. Nichols, 216 F.2d 839, 842 (5th Cir. 1954)(district court erred in


dismissing life insurer's suit to rescind and declare policy void for insured's misrepresentations concerning his


medical history where inter alia case "was not merely for a declaratory judgment, but also for rescission");


PPG Industries, Inc. v. Continental Oil Co., 478 F.2d 674, 679 (5th Cir. 1973) (court has broad discretionary


power to dismiss a suit under Brillhart only when the plaintiff exclusively seeks a declaratory judgment);


Gov't Employees Ins. Co. v. Dizol, 133 F.3d 1220, 1225 (9th Cir. 1998)("[W]hen other claims are joined in an


action for declaratory relief (e.g., . . . rescission . . .) the district court should not, as a general rule, remand or


decline to entertain the claim for declaratory relief."); Southwind Aviation, Inc. v. Bergen Aviation, Inc., 23


F.3d 948, 951 (5th Cir. 1994)(inclusion of "coercive remedies indisputably removes this suit from the ambit of


a declaratory judgment action"); Village of Westfield v. Welch's, 170 F.3d 116, 124, n.5 (2nd Cir. 1999)


(Wilton's discretionary standard only applies where the federal action seeks purely declaratory relief). 


 


 


 


Rather, the stricter requirements embodied in Colorado River Water Conservation Dist. v. United States, 424


U.S. 800, 96 S. Ct. 1236, 47 L. Ed. 2d 483 (1976), must be satisfied in order for a federal district court to


dismiss a suit seeking declaratory relief and rescission in light of a parallel state court case. See Kelly Inv. Inc.


v. Continental Common Corp., 315 F.3d 494, 497 n.4 (5th Cir. 2002)("[W]hen an action contains any claim


for coercive relief, the Colorado River abstention doctrine is ordinarily applicable.")(citing Black Sea Inv.,


Ltd. v. United Heritage Corp., 204 F.3d 647, 652 (5th Cir. 2000)); Southwind Aviation, Inc., 23 F.3d at 948


("When actions involve coercive relief the trial court must apply the standards enunciated by the Court in


Colorado River . . ."). 


2. Colorado River Abstention


Regarding Colorado River abstention, the Eleventh Circuit has held:
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*18


In Colorado River Water Conservation District v. United States, the Supreme Court held that a federal
court could abstain from a case if (1) a parallel lawsuit was proceeding in state court, and (2) judicial-
administration reasons so demanded abstention. 424 U.S. 800, 818-20, 96 S. Ct. 1236, 47 L. Ed.2d 483
(1976). Since the general rule is that "the pendency of an action in the state court is no bar to
proceedings concerning the same matter" in federal court, and since the federal courts have a virtually
unflagging obligation to exercise their jurisdiction, Colorado River abstention applies in exceptional
circumstances. Id. at 817-18, 96 S. Ct. 1236 (internal quotation marks omitted). "Only the clearest of
justifications" merits abstention. Id. at 819, 96 S. Ct. 1236. As the Supreme Court explained, and as this
Court has repeatedly cautioned, abstention "is an extraordinary and narrow exception to the duty of a
District Court to adjudicate a controversy properly before it." Id. at 813, 96 S. Ct. 1236 (quoting Cnty.
of Allegheny v. Frank Mashuda Co., 360 U.S. 185, 188-89, 79 S. Ct. 1060, 3 L. Ed. 2d 1163 (1959));
Ambrosia Coal & Constr. Co. v. Pages Morales, 368 F.3d 1320, 1331 (11th Cir. 2004); see also Met.
Life v. Lockette, 155 F.3d 1339, 1341 (11th Cir. 1998)("Abstention from the exercise of federal
jurisdiction is the exception, not the rule."). And while abstention as a general matter is rare, Colorado
River abstention is particularly rare, "permissible in fewer circumstances than are the other abstention
doctrines." Ambrosia Coal, 368 F.3d at 1331. Thus, we have cautioned that 
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Jackson-Platts v. General Elec. Capital Corp., 727 F.3d 1127, 1140-41 (11th Cir. 2013).


"dismissal of an action in deference to parallel state proceedings is an extraordinary step that should not
be undertaken absent a danger of a serious waste of judicial resources." Noonan S., Inc. v. Cnty. of
Volusia, 841 F.2d 380, 383 (11th Cir. 1988); see also First Franklin Fin. Corp. v. McCollum, 144 F.3d
1362, 1364 (11th Cir. 1998)(per curiam)("[D]ismissal is warranted in light of a concurrent state court
action only when a balancing of relevant factors, heavily weighted in favor of the exercise of
jurisdiction, shows the case to be exceptional." (internal quotation marks omitted)). 


. . . 


Where there are parallel federal and state proceedings, abstention under the Colorado River doctrine is
still only warranted in exceptional circumstances. Federal courts must consider six factors in
determining whether Colorado River abstention is appropriate: 


TranSouth [Financial Corp. v. Bell], 149 F.3d [1292,] 1294-95 [(11th Cir. 1988)]. No single factor is
dispositive, and we are required to weigh the factors with a heavy bias favoring the federal courts'
obligation to exercise the jurisdiction that Congress has given them. See Lockette, 155 F.3d at 1341;
Am. Bankers Ins. Co. of Fla. v. First State Ins. Co., 891 F.2d 882, 884-85 (11th Cir. 1990). Finally, we
apply these factors flexibly and pragmatically, not mechanically. Ambrosia Coal, 368 F.3d at 1332. 


(1) the order in which the courts assumed jurisdiction over property; (2) the relative
inconvenience of the fora; (3) the order in which jurisdiction was obtained and the relative
progress of the two actions; (4) the desire to avoid piecemeal litigation; (5) whether federal law
provides the rule of decision; and (6) whether the state court will adequately protect the rights of
all parties. 


For the reasons set forth below, the court finds that the Colorado River factors favor this court's exercise of
jurisdiction. *1919


Factor 1: The Order in Which the Courts Assumed Jurisdiction over Property


This factor favors retention of jurisdiction in this court. Plaintiffs have deposited $3,000,000 into the court's
registry. Nothing in the record indicates that the probate court has assumed jurisdiction over any of the property
in the Revocable Trust.


Factor 2: The Relative Inconvenience of the Fora
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This factor favors this court's exercise of jurisdiction. The focus of this factor is "on the physical proximity of
the federal forum to the evidence and the witnesses." Jackson-Platts, 727 F.3d at 1141 (citation omitted). The
federal forum and the state probate court are both located in Birmingham, Alabama. Because "the federal
forum and the state forum are equally convenient[,] this factor . . . cuts against abstention." Id. (citations
omitted).


Factor 3: The Order in Which Jurisdiction Was Obtained and the Relative Progress of the Two Actions


This factor favors the court's exercise of jurisdiction. David Acheson and his sister filed a lawsuit in the probate
court before the plaintiffs filed the instant action. However, no significant progress in that action has occurred.
Indeed, the probate court may be waiting for this court to rule on David Acheson's Motions before proceeding.


Factor 4: The Desire to Avoid Piecemeal Litigation


This factor favors abstention. Certainly the probate court could entertain plaintiffs' claims and, thus, avoid
piecemeal litigation. *2020


Factor 5: Whether Federal Law Provides the Rule of Decision


This factor favors the court's exercise of jurisdiction. Alabama law will apply to determine the interests of the
parties under the terms of the Revocable Trust. However, "this factor favors abstention only where the
applicable state law is particularly complex or best left for state courts to resolve. Id. at 1143. Interpretation of
the terms of the Trust raises no "thorny and difficult state law questions." Id.


Factor 6: Whether the State Court Will Adequately Protect the Rights of All Parties


This court finds no reason to assume that either the probate court or this court will not adequately protect the
rights of all parties. Therefore, this factor is neutral. Id. at 1143.


Based on the foregoing, David Acheson's Motion to Abstain based on the Colorado River factors will be
denied.


E. MOTION FOR DISMISS COUNTERCLAIM FOR FAILURE TO JOIN AN
INDISPENSABLE PARTY
David Acheson contends that Sheree Acheson's counterclaim is due to be dismissed because she did not join
the estate of Thomas Acheson, which he contends is an indispensable party. (Doc. 18 ¶ 4.) The court notes that
plaintiffs have filed a Motion to Amend that seeks to add the Estate of Thomas M. Acheson. (Doc. 29.) The
Motion to Amend will be granted and, therefore, the court will deny David Acheson's Motion to Dismiss, (doc.
18), as moot. *2121


CONCLUSION
For the foregoing reasons, the court is of the opinion that it has jurisdiction to decide the federal interpleader
claims and Sheree Acheson cross claim and that abstention is not warranted. An Order denying David
Acheson's Motion to Dismiss, or, in the alternative, Motion to Abstain, (doc. 14), and his Motion to Dismiss
Crossclaim, (doc. 18), will be entered contemporaneously with this Memorandum Opinion.


DONE this 18th day of February, 2015.


/s/_________ 


SHARON LOVELACE BLACKBURN 
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UNITED STATES DISTRICT JUDGE 


Tordion, 399 F. Supp. 2d at 1369-70.
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MEMORANDUM RULING


DAVID C. JOSEPH, UNITED STATES
DISTRICT JUDGE *595  Before the Court is a
Motion to Dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6) (the "Motion") filed by
Defendants Melanie M. Speed ("Speed") and
Donald T. McCleery, Jr. ("Donald, Jr.")
(collectively, "the decedent's children") in the
above-captioned matter. [Doc. 10]. Also addressed
herein is the Court's sua sponte analysis of the
probate abstention doctrine's application to the
facts and claims at issue. For reasons which
follow, the Motion is GRANTED IN PART and
DENIED IN PART. The Court further finds it
appropriate under these facts to abstain from
adjudicating the claims brought by Plaintiff in her
capacity as executrix.


595


BACKGROUND


Plaintiff, Carmen J. McCleery ("McCleery"),
married Donald T. McCleery, Sr. (hereinafter
referred to as "Donald, Sr." or "the decedent") in
2003. [Doc. 1 ¶ 3]. Prior to their marriage,
Plaintiff and Donald, Sr. executed a "Matrimonial
Agreement Establishing Separate Property
Regime" (the "Separate Property Agreement").
[Id. ]. The decedent separately owned three life
insurance policies – two with Defendant State
Farm Life Insurance Company ("State Farm") and
one with Defendant Hartford Life and Accident
Insurance Company ("Hartford"). [Id. ¶¶ 2,4].


1


1 The movants attached a certified copy of


the Separate Property Agreement to this


Motion. [Doc. 10 Ex. A]. In ruling on a


1
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Rule 12(b)(6) motion, the district court


may take judicial notice of matters in the


public record. Clyce v. Farley , 836


Fed.Appx. 262, 267 (5th Cir. 2020) (citing


Norris v. Hearst Trust , 500 F.3d 454, 461


n.9 (5th Cir. 2007) ). Because the Separate


Property Agreement is filed in the


conveyance records of LaSalle Parish


[Conveyance Book 280, pp. 215-219,


instrument number 188660], the Court


takes judicial notice of Exhibit A.


Donald, Sr. died testate on March 27, 2020. [Id. ¶
12]. He is survived by Plaintiff as well as two
adult children from a previous marriage – Speed
and Donald, Jr. [Doc. 10-2]. The decedent's
succession has been opened in the 28th Judicial
District Court of Louisiana in LaSalle Parish,  and
the presiding judge has appointed Plaintiff as the
Testamentary Executrix of the Succession. [Doc. 1
¶ 12]. The succession proceedings are ongoing.
[Doc. 24].


2


2 In addition to the Separate Property


Agreement, the decedent's children


attached a certified copy of the Petition for


Probate, Donald, Sr.'s Last Will and


Testament, and the Order Appointing


Testamentary Executrix to this Motion.


[Doc. 10 Ex. B]. These documents have


been filed into the record of the decedent's


succession proceedings, Docket No. 41755,


in LaSalle Parish. [Doc. 10-2]. The Court


likewise takes judicial notice of these


documents and the matters to which they


refer.


All parties to the present litigation agree that at the
time of the decedent's death,  the primary
beneficiaries on his three life insurance policies
were designated as follows: (i) Speed and Donald,
Jr. under one *596  State Farm policy; (ii) Speed,
Donald, Jr., and McCleery under a second State
Farm policy; and (iii) Speed and Donald, Jr. under
the Hartford policy. [Docs. 7, 10, 16, 25]. Plaintiff
disputes the validity of the designations naming
Speed and Donald, Jr. as beneficiaries under the
State Farm and Hartford policies.


3


596


3 State Farm and Hartford indicate that


Donald, Sr. changed the primary


beneficiaries on his life insurance policies


by executing "Change of Beneficiary"


forms several times since the time of


purchase.


State Farm paid life insurance proceeds to the
primary beneficiaries designated by the decedent
in accordance with the terms of the subject
policies. [Doc. 7 ¶ 9]. Hartford has not yet made
payment to any beneficiaries under the Hartford
policy and instead filed a cross claim in
interpleader, seeking to deposit the contested value
of the proceeds with the Court. [Doc. 16].


On September 14, 2020, Plaintiff initiated this
action pursuant to 28 U.S.C. § 1332's grant of
diversity of citizenship subject matter jurisdiction
to obtain relief in both her capacity as executrix of
Donald, Sr.'s succession as well as in her personal
capacity. [Doc. 1]. In her capacity as executrix,
she brings claims directly related to her duty as
succession representative to account for the
decedent's property. [Id. ]. Specifically, she
submits that Speed and Donald, Jr. have taken
items of the decedent's property without providing
notice or an accounting. [Id. ]. As such, McCleery
requests an order from the Court mandating that
Speed and Donald, Jr. return the decedent's
property to her so that she may fulfill her
obligations as executrix of the estate. [Id. ].


Plaintiff also separately asserts causes of action in
her individual capacity for detrimental reliance,
unjust enrichment, and undue influence. These
claims derive from McCleery's contention that she
loaned various amounts of money and donated
property to Donald, Sr. based upon his assurances
that he had named her as the primary beneficiary
on his three life insurance policies.  [Id. ]. She
therefore maintains that she is entitled to the value
of the life insurance proceeds otherwise paid or
payable to the decedent's children. [Id. ].


4
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4 For instance, Plaintiff alleges that she (i)


loaned the decedent $19,000 from her IRA


account in 2008 [Id. ¶ 6], (ii) loaned the


decedent "various additional amounts"


after he declared bankruptcy in 2010 [Id. ¶


7], (iii) donated the decedent a 2000


Lincoln Town Car valued at $8,600 in 2010


and a 2010 Lincoln MKZ valued at


$17,980 in 2015 [Id. ¶ 8], (iv) refinanced


the mortgage on her home, which was her


separate property, as security for the


decedent's loan with Home Federal Savings


Bank to pay off his gambling debts in


September of 2015 [Id. ¶ 9], and (v) agreed


to a superseding joint multiple


indebtedness mortgage loan to pay off the


decedent's credit card and personal debts in


May of 2016. [Id. ¶ 10].


Speed and Donald, Jr. filed this Motion on
November 16, 2020, arguing that McCleery's
claims against them in both capacities fail under
Rule 12(b)(6). [Doc. 10-2]. Plaintiff opposed the
Motion on December 30, 2020 [Doc. 25], to which
the movants replied on January 4, 2021. [Doc. 26].
The Court sua sponte raised the issue of
abstention with all parties and requested briefing
on its potential application with respect to the
claims brought in Plaintiff's capacity as executrix.
[Doc. 19]. Before considering the merits of the
Motion, the Court will address whether abstention
pursuant to the probate exception to diversity
subject matter jurisdiction (the "probate
exception") is warranted in light of this matter's
procedural posture and the claims at issue. [Docs.
21, 22, 23, 24].


DISCUSSION


I. The Probate Exception
This matter stems from the death of Donald, Sr.
and a resulting dispute *597  among Plaintiff and
the decedent's children about the administration
and distribution of estate assets as well as the
benefits due them per the terms of the three life
insurance contracts. The claims triggering
potential application of the probate exception are


those asserted in Plaintiff's capacity as executrix –
which deal exclusively with her efforts to marshal
estate assets for appropriate distribution.


597


5


5 The Court would note that the probate


exception is not implicated as to the claims


brought by Plaintiff in her personal


capacity as these claims are in personam


and do not relate to estate property. See


Curtis v. Brunsting , 704 F.3d 406, 409 (5th


Cir. 2013) (explaining that the probate


exception does not apply when the plaintiff


seeks an in personam judgment against the


defendant) (quoting Marshall v. Marshall ,


547 U.S. 293, 297, 126 S.Ct. 1735, 164


L.Ed.2d 480 (2006) ).


McCleery, in her capacity as executrix, alleges
that Speed and Donald, Jr. are in possession of: (i)
funds withdrawn from the decedent's bank
accounts, (ii) various items of the decedent's
personal property, including a Rolex watch, and
(iii) proceeds from the decedent's Hospital Income
policy. [Doc. 1 ¶ 22]. She requests that the Court
order Speed and Donald, Jr. to return all assets
belonging to Donald, Sr. that were acquired within
one year of his death so that she may fulfill her
duties to perform an accounting of the succession,
pay estate debts, and distribute estate property in
accordance with Donald, Sr.'s Last Will and
Testament. [Id. ¶ 16].


The probate abstention doctrine serves as an
exception to diversity subject matter jurisdiction,
as federal courts "ha[ve] no jurisdiction to probate
a will or administer an estate." Breaux v. Dilsaver ,
254 F.3d 533, 536 (5th Cir. 2001) (quoting
Markham v. Allen , 326 U.S. 490, 494, 66 S.Ct.
296, 90 L.Ed. 256 (1946) ). In this regard, the
Supreme Court has held that,


3
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federal courts of equity have jurisdiction to
entertain suits ‘in favor of creditors,
legatee, and heirs’ and other claimants
against a decedent's estate ‘to establish
their claims’ so long as the federal court
does not interfere with the probate
proceedings or assume general jurisdiction
of the probate or control of the property in
custody of the state court.


Breaux , 254 F.3d at 536 (citing Markham , 326
U.S. at 494, 66 S.Ct. 296 ). The probate exception,
then, functions "to proscribe ‘disturb[ing] or
affect[ing] the possession of property in the
custody of a state court.’ " Marshall v. Marshall ,
547 U.S. 293, 311, 126 S.Ct. 1735, 164 L.Ed.2d
480 (2006).


Following this Supreme Court precedent, the Fifth
Circuit has developed a two-step test to determine
whether the probate exception should apply to a
given case. Under this framework, the Court must
evaluate: (i) whether the property in dispute is
estate property within the custody of the probate
court and (ii) whether the plaintiff's claims would
require the federal court to assume in rem
jurisdiction over that property. Kinder Morgan,
Inc. v. Crout , 814 F. App'x. 811, 815 (5th Cir.
2020), reh'g denied , (June 17, 2020); Curtis v.
Brunsting , 704 F.3d 406, 409 (5th Cir. 2013). If
the answer to both inquiries is yes, then the federal
district court should refrain from exercising
jurisdiction. Kinder Morgan , 814 F. App'x. at 815.


Here, Donald Sr.'s succession proceedings remain
open, and the assets formerly owned by him are
now estate property legally under administration
by a state court.  Because Plaintiff seeks a judicial 
*598  determination that the disputed assets are
properly under the jurisdiction of an open
succession proceeding pending in the 28  Judicial
District Court in Lasalle Parish, the Court finds
that the first prong of the Curtis test is satisfied.
See Curtis , 704 F.3d at 409. Stated differently,
assuming Plaintiff's allegations are true, the assets
allegedly in the possession of Speed and Donald,


Jr. are within the legal custody of the 28  Judicial
District Court. See Hildebrand v. City of New
Orleans , 549 So.2d 1218, 1232 (La. 1989) ("As
long as the property is under administration it
remains in the custody of the law ...") (citing
Succession of Stauffer , 119 La. 66, 43 So. 928
(1907) ); Succession of Pailet , 602 So.2d 152,
154 (La. App. 5th Cir. 1992) ("Once a succession
is opened and the estate is under administration,
all property remains in the custody of the law ...").


6


598


th


th


6 Although McCleery is deemed to have


physical possession of all estate property


throughout the administration of the


succession, see La. Code Civ. Proc. art.


3211 ("A succession representative shall be


deemed to have possession of all property


of the succession and shall enforce all


obligations in its favor"), the property is


legally in the custody of the state probate


court that appointed her as succession


representative.


Similarly, the second prong of the Curtis test is
met as this Court's classification of certain assets
as estate property subject to an ongoing succession
proceeding would necessarily oblige the Court to
exercise its jurisdiction over the disputed property.
See Curtis , 704 F.3d at 409. McCleery's claims in
her capacity as executrix concern the status of res ,
or property, that she claims is legally in the
custody of the state court. Adjudication of
Plaintiff's claims in this regard would therefore
require this Court to assume in rem jurisdiction
over specific assets allegedly in the movants'
possession.7


7 Several cases from this circuit support an


exercise of probate abstention in


comparable situations. In a lawsuit against


the executor of an estate, the Fifth Circuit


held that the district court's abstention


based on the probate exception was


appropriate because the action required the


district court to prematurely adjudicate


distribution and valuation of estate assets


subject to ongoing probate proceedings.


Turton v. Turton , 644 F.2d 344, 347–48


4


McCleery v. Speed     516 F. Supp. 3d 592 (W.D. La. 2021)



https://casetext.com/case/breaux-v-dilsaver#p536

https://casetext.com/case/markham-v-allen#p494

https://casetext.com/case/markham-v-allen

https://casetext.com/case/marshall-v-marshall-4#p311

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/kinder-morgan-inc-v-crout#p815

https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/_print/doc/mccleery-v-speed?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N300AF

https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/case/hildebrand-v-city-of-new-orleans#p1232

https://casetext.com/case/succession-of-pailet#p154

https://casetext.com/statute/louisiana-revised-statutes/code-of-civil-procedure/book-6-probate-procedure/title-3-administration-of-successions/chapter-4-general-functions-powers-and-duties-of-succession-representative/section-2-collection-of-succession-property/section-3211-duty-to-take-possession-enforcement-of-claims-and-obligations

https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/_print/doc/mccleery-v-speed?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N300E6

https://casetext.com/case/turton-v-turton#p347

https://casetext.com/case/mccleery-v-speed





(5th Cir. 1981). 


Likewise, in LRC Technologies, LLC v.


McKee , the Eastern District of Louisiana


encountered an action for declaratory


judgment that contested the decedent's


ownership interest in certain assets. CIV.A.


11-1011, 2011 WL 4007389, at *3 (E.D.


La. Sept. 8, 2011). The defendant, who


served as the personal representative of the


decedent's succession, argued that any


ruling by the court would interfere with her


duties in that capacity to account for and


distribute estate assets. Id. Relying on


Turton and applicable Louisiana law


establishing the duties of a succession


representative, the court found that


judgment in favor of the plaintiff "would


amount to ... ordering a premature


accounting of [the decedent's] estate, which


would interfere with the open probate


proceeding ... and Defendant's duties as


personal representative under that state's


law." Id. Thus, the court dismissed the


action pursuant to the probate exception.


Id.


Ultimately, an exercise of jurisdiction over issues
related to Plaintiff's duties as executrix would
"interfere" with the ongoing state probate
proceedings. See Breaux v. Dilsaver , 254 F.3d
533, 536 (5th Cir. 2001). Donald, Sr.'s succession
remains open, and his estate has not yet been
distributed to the legatees in accordance with his
Last Will and Testament. Judgment in favor of
McCleery in her capacity as executrix would
necessarily involve this Court in the determination
of estate assets, effect accounting consequences
upon the estate, and directly relate to Plaintiff's
statutory obligations as executrix. See La. Code
Civ. Proc. arts. 3191 and 3211 (a succession
representative has the duty to collect and manage
all property belonging to the succession); La.
Code Civ. Proc. art. 3307 (the state court renders a
judgment of homologation ordering the
distribution of estate assets following the
succession representative's final accounting of the
succession). *599  Given this matter's procedural


posture and the claims at issue, the Court
concludes that the probate exception to diversity
jurisdiction applies. Accordingly, Plaintiff's claims
against the decedent's children in her capacity as
executrix are dismissed without prejudice to re-
filing these claims in the 28  Judicial District
Court of Louisiana or another venue of proper
jurisdiction.


599


th


II. Rule 12(b)(6) Motion
a) Legal Standard
Federal Rule of Civil Procedure 12(b)(6) allows a
defendant to move for dismissal of a plaintiff's
claims before filing its answer when the pleadings,
on their face, fail "to state a claim upon which
relief can be granted." A pleading states a claim
for relief when, inter alia , it contains "a short and
plain statement ... showing that the pleader is
entitled to relief." Fed. R. Civ. P. 8(a)(2).


"To survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true,
to ‘state a claim to relief that is plausible on its
face.’ " Ashcroft v. Iqbal , 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009) (quoting Bell
Atl. Corp. v. Twombly , 550 U.S. 544, 570, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007) ). A claim is
facially plausible when it contains sufficient
"factual content that allows the court to draw the
reasonable inference that the defendant is liable
for the misconduct alleged." Id. Plausibility
requires more than just the "sheer possibility" that
a defendant acted unlawfully; it calls for enough
facts "to raise a reasonable expectation that
discovery will reveal evidence" to support the
elements of the claim. Twombly , 550 U.S. at 556,
127 S.Ct. 1955. Although the Rule 8 pleading
standard does not require "detailed factual
allegations;" mere "labels and conclusions," or "a
formulaic recitation of the elements of a cause of
action" do not suffice. Id. at 555, 127 S.Ct. 1955.


In ruling on a Rule 12(b)(6) motion, a court may
rely on the complaint, its attachments, "documents
incorporated into the complaint by reference, and
matters of which a court may take judicial notice."


5


McCleery v. Speed     516 F. Supp. 3d 592 (W.D. La. 2021)



https://casetext.com/case/breaux-v-dilsaver#p536

https://casetext.com/statute/louisiana-revised-statutes/code-of-civil-procedure/book-6-probate-procedure/title-3-administration-of-successions/chapter-7-payment-of-estate-debts/section-3307-homologation-payment

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/case/ashcroft-v-iqbal-4#p678

https://casetext.com/case/ashcroft-v-iqbal-4

https://casetext.com/case/ashcroft-v-iqbal-4

https://casetext.com/case/bell-atl-corp-v-twombly#p570

https://casetext.com/case/bell-atl-corp-v-twombly

https://casetext.com/case/bell-atl-corp-v-twombly

https://casetext.com/case/bell-atl-corp-v-twombly#p556

https://casetext.com/case/bell-atl-corp-v-twombly

https://casetext.com/case/bell-atl-corp-v-twombly

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/case/mccleery-v-speed





Dorsey v. Portfolio Equities, Inc. , 540 F.3d 333,
338 (5th Cir. 2008) (quoting Tellabs, Inc. v. Makor
Issues & Rights, Ltd. , 551 U.S. 308, 322, 127
S.Ct. 2499, 168 L.Ed.2d 179 (2007) ). A court
must accept as true all factual allegations,
although the same presumption does not extend to
legal conclusions. Iqbal , 556 U.S. at 678, 129
S.Ct. 1937. In sum, if the factual allegations
asserted in the complaint are wholly speculative or
if it is apparent from the face of the complaint that
there is an absolute bar to recovery, the claim
should be dismissed. Twombly , 550 U.S. at 555,
127 S.Ct. 1955.


b) Law and Analysis
The decedent's children contend that Plaintiff has
failed to state claims upon which relief can be
granted with regard to her detrimental reliance,
unjust enrichment, and undue influence causes of
action. The Court will examine the plausibility of
each of these claims in turn.


i. Detrimental Reliance
Detrimental reliance is a doctrine intended "to
prevent injustice by barring a party from taking a
position contrary to his prior acts, admissions,
representations, or silence." Luther v. IOM Co.
LLC , 2013-0353, p. 10 (La. 10/15/13), 130 So.3d
817, 825. Louisiana Civil Code Article 1976
provides, "[a] party may be obligated by a promise
when he knew or should have known that the
promise would induce the other party to rely on it
to his detriment and the other party was reasonable
in so relying." To establish a claim for *600


detrimental reliance, a party must prove, by a
preponderance of the evidence, three elements: "
(i) a representation by conduct or word; (2)
justifiable reliance; and (3) a change in position to
one's detriment because of the reliance." Koerner
v. CMR Constr. & Roofing, L.L.C. , 910 F.3d 221,
231 (5th Cir. 2018) (quoting Suire v. Lafayette
City-Par. Consol. Gov't , 907 So.2d 37, 59 (La.
2005) ).


600


The Complaint alleges that McCleery
detrimentally relied on Donald, Sr.'s assurances
that she was designated as the primary beneficiary
on his three life insurance policies when she
agreed to loan him various amounts of money,
refinance the mortgage on her home, and donate
two vehicles to him. In seeking dismissal of this
claim, the decedent's children argue that Plaintiff
expressly waived claims for reimbursement in the
Separate Property Agreement.  The movants
further maintain that even if Plaintiff did have a
valid claim for reimbursement, the proper
defendant is the decedent's estate rather than them.
Based on this latter argument, the Court agrees
that Plaintiff's detrimental reliance claim cannot
withstand the Motion.


8


8 The Court does not herein determine the


validity or effect of the Separate Property


Agreement relative to the claims at issue.


Article 1976 imposes liability on the promisor
when a plaintiff establishes the elements of
detrimental reliance. In this case, the purported
promisor was Donald, Sr. – not his children. Thus,
under these facts, an action to recover for
detrimental reliance is plausible only against the
succession of Donald, Sr., which Plaintiff did not
join as a defendant.


In a suit based on diversity subject matter
jurisdiction, questions of joinder are resolved by
federal law. Rajet Aeroservicios S.A. de C.V. v.
Castillo Cervantes , 801 F. App'x. 239, 246 (5th
Cir. 2020) (citing Provident Tradesmens Bank &
Tr. Co. v. Patterson , 390 U.S. 102, 125 n.22, 88
S.Ct. 733, 19 L.Ed.2d 936 (1968) ). Federal Rule
of Civil Procedure 12(b)(7) authorizes dismissal
of an action for "failure to join a party under Rule
19." Rule 19 requires a two-step inquiry:
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Fed. R. Civ. P. 19.


First a court must determine whether a
party should be added under the
requirements of [ Rule] 19(a) ; then the
court must determine [under Rule 19(b) ]
whether litigation can be properly pursued
without the absent party .... (citation
omitted). If the absent party should be
joined under [R]ule 19(a), but the suit
cannot proceed without that party under
the requirements of [R]ule 19(b), the case
must be dismissed.


Rajet Aeroservicios , 801 Fed. App'x. at 246
(quoting August v. Boyd Gaming Corp. , 135 F.
App'x. 731, 732 (5th Cir. 2005) ).


Here, the succession of Donald, Sr. is an
indispensable party under Rule 19(a).  In its
absence, Plaintiff would have no avenue for relief
under a detrimental reliance theory because she
seeks recovery for breach of the decedent's
promise, but has failed to join his estate as a
defendant. *601  Further, the joinder of Donald,
Sr.'s estate as a defendant would destroy complete
diversity among the parties – thus depriving the
Court of subject matter jurisdiction.  See
Strawbridge v. Curtiss , 7 U.S. 267, 3 Cranch 267,
2 L.Ed. 435 (1806).


9


601


10


9 Rule 19(a) defines an indispensable party


as follows:


A person who is subject to


service of process and whose


joinder will not deprive the court


of subject-matter jurisdiction


must be joined as a party if: (A)


in that person's absence, the court


cannot accord complete relief


among existing parties; or (B)


that person claims an interest


relating to the subject of the


action and is so situated that


disposing of the action in the


person's absence may: (i) as a


practical matter impair or impede


the person's ability to protect the


interest; or (ii) leave an existing


party subject to a substantial risk


of incurring double, multiple, or


otherwise inconsistent obligations


because of the interest.


10 Even if the 28  JDC were to appoint a


different succession representative to


defend Plaintiff's claim against the estate,


the complete diversity problem would


persist. Under federal law, "the legal


representative of the estate of a decedent


shall be deemed to be a citizen only of the


same State as the decedent." 28 U.S.C. §


1332(c)(2). Both McCleery and the


decedent are citizens of Louisiana for


purposes of diversity jurisdiction. [Doc. 1].


th


Rule 19(b) provides that "[i]f a person who is
required to be joined if feasible cannot be joined,
the court must determine whether, in equity and
good conscience, the action should proceed among
the existing parties or should be dismissed." The
Court concludes that Plaintiff's detrimental
reliance claim must be dismissed because the
succession of Donald, Sr. is not a defendant to this
action and adding the estate as a defendant would
destroy complete diversity among the parties.
Accordingly, the Motion is granted as to Plaintiff's
detrimental reliance claim.
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ii. Unjust Enrichment
Louisiana Civil Code article 2298 provides that
one "who has been enriched without cause at the
expense of another person is bound to compensate
that person." The phrase "without cause" excludes
cases in which enrichment results from a valid
juridical act. Id. ; see also Drs. Bethea,
Moustoukas & Weaver LLC v. St. Paul Guardian
Ins. Co. , 376 F.3d 399, 407 (5th Cir. 2004) ("
[O]nly the unjust enrichment for which there is no
justification in law or contract allows equity a role
in the adjudication.") (quoting Edwards v.
Conforto , 636 So.2d 901, 907 (La. 1993) ).
Further, the doctrine of unjust enrichment is not
applicable when the law supplies another remedy.
Id. Thus, to establish a claim for unjust
enrichment, a plaintiff must prove the following
five elements: (i) an enrichment; (ii) an
impoverishment; (iii) a connection between the
enrichment and impoverishment; (iv) lack of a
justification or cause for the enrichment and
impoverishment; and (v) no other available legal
remedy. Zeising v. Shelton , 648 F. App'x. 434, 437
(5th Cir. 2016) (citing Pinegrove Elec. Supply Co.,
Inc. v. Cat Key Const., Inc. , 11-660, p. 5 (La.
App. 5th Cir. 2/28/12); 88 So.3d 1097, 1100 ).


The Fifth Circuit interprets Louisiana law to bar
claims for unjust enrichment "when the claim is
based on a relationship that is controlled by an
enforceable contract." Drs. Bethea, Moustoukas &
Weaver LLC , 376 F.3d at 408 (holding that
Louisiana law barred the plaintiff's unjust
enrichment claim due to the existence of a valid
contract defining the plaintiff's insurance
coverage). It is well-established that life insurance
proceeds are sui generis – that is, exclusively
owned by the designated beneficiaries separate
and apart from the estate of the decedent. New
York Life Ins. & Annuity Corp. v. Cannatella , 550
F. App'x. 211, 214 (5th Cir. 2013) (citing T.L.
James & Co., Inc. v. Montgomery , 332 So.2d 834,
847 (La. 1975) ).


Assuming Donald, Sr.'s most current "Change of
Beneficiary" forms constitute valid juridical acts,
the movants' enrichment on account of their
receipt, or anticipated receipt, of life insurance
proceeds is not "without cause." However, the
Complaint also alleges that these forms should be
nullified "as a result of overreaching and undue
influence on the part of Melanie Speed and
Donald, Jr." [Doc. 1 ¶ 19]. Given these claims,
Plaintiff is entitled to conduct discovery regarding
whether Donald, Sr.'s capacity was vitiated at *602


the time he executed the "Change of Beneficiary"
forms.


602


The Court finds that at this stage in the litigation,
Plaintiff maintains a plausible unjust enrichment
claim in connection with her undue influence
claim. The Motion is therefore denied as to the
unjust enrichment claim to the extent that
McCleery can establish facts supporting a cause of
action for undue influence relating to the
decedent's designation of his life insurance
beneficiaries.11


11 For these reasons, the Court also denies the


Motion with respect to Plaintiff's undue


influence claim.


CONCLUSION


For the foregoing reasons, the Court GRANTS IN
PART and DENIES IN PART the Motion.


IT IS HEREBY ORDERED that the Court
dismisses WITHOUT PREJUDICE the claims
asserted by Plaintiff in her capacity as executrix of
the succession of Donald McCleery, Sr. against
Defendants Melanie Speed and Donald McCleery,
Jr.


IT IS FURTHER ORDERED that the Court
dismisses WITH PREJUDICE the detrimental
reliance claim asserted by Plaintiff in her
individual capacity against Defendants Melanie
Speed and Donald McCleery, Jr.


IT IS FURTHER ORDERED that in all other
respects, the Motion is DENIED.
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THUS DONE AND SIGNED in Chambers on this
29  day of January, 2021.th
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Introduction


Travis Miller died in 2020. His daughter, Kay
Miller, filed a succession proceeding to probate
his will, and she was confirmed as executrix. In
her capacity as executrix, Kay sold a Rolls Royce.
Travis' widow, Billie Lou Miller, filed within the
succession a summary proceeding petition that
alleged Travis had lawfully donated the car to
Billie before his death. Billie's petition named as
defendant Kay Miller, both individually and in her
capacity as executrix of the estate.


Kay removed the summary proceeding-but not the
succession proceeding in which it was filed-on the
basis of diversity jurisdiction. Kay alleged that she
is a citizen of Louisiana, Billie is a citizen of
Texas, and the car at issue was valued at $450,000.
Before the court is Billie's Motion to Remand
(Doc. 9) on the grounds that (1) removal violated
the forum-defendant rule, (2) the court lacks
subject matter jurisdiction because of the probate
exception to diversity jurisdiction, and (3) the
Colorado River and Burford abstention doctrines


warrant remand. For the reasons that follow, it is
recommended that the motion to remand be
denied. *11


The Allegations


Billie commenced this action by filing in the
succession proceeding a petition titled Summary
Proceeding for Declaratory Judgment and for
Damages. Billie alleged that she and Travis were
married in 1997 and lived together in Shreveport
for about 23 years. Billie was 19 years younger
than Travis, who had two adult daughters from a
prior marriage, and Billie had issues with
members of Travis' family, including Kay. Billie
and Travis began living separate and apart in
February 2020, but they remained in contact and
communication, and Billie had access to the
marital home where Travis lived. Petition, ¶¶ 1-15.


Several days before Travis' unexpected death, he
told Billie that he had a surprise for her and asked
her to come to his home. There, in front of family
members, Travis presented Billie with a 2018
Rolls Royce Phantom, which was similar to a
model that Travis had recently bought for himself.
He delivered both sets of keys to Billie. She took
the car to her house and realized that her carport
was too small to protect the car. Billie arranged
with Travis to store the car in his garage until she
could build a suitable garage at her home. ¶¶ 16-
28.


Travis died several days later. According to Billie,
Kay quickly changed the locks on Travis' house,
refused to allow Billie to participate in funeral
preparation, and did not acknowledge her in


1







Texas Brine, 955 F.3d at 486, quoting Gibbons v.
Bristol-Myers Squibb Co., 919 F.3d 699, 705 (2d
Cir. 2019) (affirming snap removal filed by forum
defendants). Several district courts in the Fifth
Circuit have since applied Texas Brine to allow
forum defendants to snap remove cases. See, e.g.,
Chastain v. New Orleans Paddlewheels, Inc., 2021
WL 5578443 (E.D. La. 2021) (collecting cases);
Armstrong v. Sw. Airlines Co., 2021 WL 4219706
(N.D. Tex. 2021) (collecting cases). Billie
acknowledges this authority and does not
seriously challenge its applicability.


obituaries. A little over a week after Travis' death,
Kay filed a petition to open his succession. She
was soon confirmed as executrix. ¶¶ 29-33. *22


Billie attempted to recover her personal assets,
including the Rolls Royce, from the marital home.
Kay rebuffed her efforts. Billie hired counsel, who
learned from counsel for Kay that Kay, acting as
succession representative, had sold the Rolls
Royce to the Hebert Town & Country car
dealership. Although Travis presented the car to
Billie, the registration had remained in the name
of Travis Miller, which allowed Kay to sell the car
without Billie's involvement. Billie demanded that
Kay recover the car and return it to her, but
counsel for Kay advised that he had determined
that the Rolls Royce had been sold and was
unretrievable. ¶¶ 34-41. Billie asked the state court
to declare that Travis perfected a valid inter vivos
donation of the Rolls Royce to Billie, find that
Kay unlawfully converted Billie's property when
she sold the car, and award Billie damages for the
value of the car plus general damages. ¶ 46.


The Forum-Defendant Rule


The parties agree that Billie, the plaintiff in the
summary proceeding, is a citizen of Texas. Kay is
a citizen of Louisiana in her individual capacity.
She is also a citizen of Louisiana in her capacity as
succession representative because Travis was a
citizen of Louisiana when he died. 28 U.S.C. §
1332(c)(2) (legal representative of an estate of a
decedent is deemed to be a citizen only of the
same state as the decedent). The proceeding seeks
well in excess of $75,000, so the basic elements of
diversity jurisdiction are present.


Billie argues that removal was nonetheless
improper because 28 U.S.C. § 1441(b)(2) states
that a civil action removable solely on the basis of
diversity jurisdiction “may not be removed if any
of the parties in interest properly joined and served
as defendants is a citizen of the State in which
such action is brought.” Kay, the defendant in *3


the summary proceeding, is a citizen of the forum


state, but she responds that this was a permissible
“snap removal” because the notice of removal was
filed before she was served.


3


The Fifth Circuit has held: “A non-forum
defendant may remove an otherwise removable
case even when a named defendant who has yet to
be ‘properly joined and served' is a citizen of the
forum state.” Texas Brine Co. v. American
Arbitration Ass'n, 955 F.3d 482, 487 (5th Cir.
2020). This case is a little different because a
forum defendant removed this case. Texas Brine's
holding did not directly address this situation, but
it suggested it would approve such a removal
when it wrote:


We agree with a comment made by the
Second Circuit: “By its text, then, Section
1441(b)(2) is inapplicable until a home-
state defendant has been served in
accordance with state law; until then, a
state court lawsuit is removable under
Section 1441(a) so long as a federal
district court can assume jurisdiction over
the action.”


Billie argues that the snap removal process was
not available because in-state defendant Kay was
served, by email to her attorneys, before removal.
The prayer of the summary petition asked that Kay
“be cited and served” with the filing. The filing
ended with the traditional “please serve” request.
It asked that the sheriff serve Kay in her *4


capacity as executrix through attorney Deryl
4
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*5


Medlin, and in her individual capacity through
attorney Reid Jones. The filing also included a
certificate of service that it had been served on
Medlin and Jones by separate emails sent on the
date of filing. The timeline is as follows:


October 12, 2020 Kay opens Travis'
succession by filing a petition for probate.


February 1, 2022 Billie files summary
proceeding and requests that Kay be cited
and served. Billie emails a copy of the
filing to attorneys Jones and Medlin.


February 2, 2022 Kay removes the
summary proceeding to federal court.


February 8, 2022 Kay is served by the
sheriff with a citation and certified copy of
the state court filing.


The two emails to counsel are the only potential
pre-removal service on Kay that would thwart the
snap removal. Louisiana law must be reviewed to
determine whether either of the emails was valid
service. Louisiana Code of Civil Procedure Article
1312 provides that no service on the adverse party
need be made of certain types of filings, none of
which are relevant here. The Article states that,
other than those exceptions, “every pleading
subsequent to the original petition shall be served
on the adverse party as provided by Article 1313
or 1314, whichever is applicable.” Article 1313
allows for email service of some filings. It
provides:


A. Except as otherwise provided by law,
every pleading subsequent to the original
petition, and every pleading which under
an express provision of law may be served
as provided in this Article, may be served
either by the sheriff or by:


5


(4) Transmitting a copy by electronic
means to counsel of record, or if there is
no counsel of record, to the adverse party,
at the number or addresses expressly
designated in a pleading or other writing
for receipt of electronic service. Service by
electronic means is complete upon
transmission but is not effective and shall
not be certified if the serving party learns
the transmission did not reach the party to
be served.


Article 1314 provides that a pleading that is
required to be served, but which may not be
served under Article 1313, must be served by the
sheriff.


Billie argues that her filing that initiated the
summary proceeding within the succession was
“subsequent to the original petition” (with the
original petition being the petition for probate), so
it was validly served on Kay by the email to her
counsel. Kay responds that Billie's filing, which
added new parties, was more in the nature of an
original petition, a petition in intervention, or
other incidental demand for which state law would
require service by the sheriff. The filing does not
appear to fit squarely within any Louisiana
procedural category, and neither side cites
authority that squarely holds how such a filing
must or may be served.


Kay argues that even if the petition could be
served by email, the emails sent in this case were
not valid service because they were not sent to
“addresses expressly designated in a pleading or
other writing for receipt of electronic service, ” as
required by Article 1313(A)(4). One of the emails
was directed to attorney Reid Jones as counsel for
Kay as an individual. Jones represents that he
never appeared as counsel of record in the
succession, so there is no pleading in the state
court case in which his email address appeared.
Doc. 13, p. 7 n. 9. The other email was addressed
to attorney Deryl Medlin as counsel for Kay as
executrix. Kay represents that Mr. Medlin's
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Markham, 66 S.Ct. at 298, quoting Waterman v.
Canal-Louisiana Bank & Trust Co., 30 S.Ct. 10,
12 (1909). Markham next described the limited
scope of the probate exception:


Markham, 66 S.Ct. at 298. *8


signature block in *6  pleadings filed in the
succession did not contain an email address. Id.
This is evidenced by the state court record filed
with this court at Doc. 6. Medlin's signature
blocks on filings at pages 2 & 25 do not include an
email address.


6


Billie states in her reply (Doc. 14) that Mr. Medlin
consented to service via email during a telephone
conversation with counsel for Billie on or around
January 14, 2022. No affidavit or written
confirmation is offered to support this assertion. In
any event, the forum-defendant rule would bar a
snap removal only if Kay were “properly joined
and served” as a defendant before removal. When
the Supreme Court looked to the removal trigger
in 28 U.S.C. § 1446(b) that is based on “service or
otherwise” of the initial pleading, the Court
rejected arguments that delivery of a courtesy
copy or other informal service would suffice as
“service” under the statute that would trigger the
removal period. Instead, formal service valid
under state law was required. Murphy Bros., Inc. v.
Michetti Pipe Stringing, Inc., 119 S.Ct. 1322
(1999). The undersigned finds that formal service
is likewise required to trigger application of the
forum-defendant rule and prevent a snap removal.
It has not been sufficiently established that the
email to Mr. Medlin, even though purportedly
made based on an oral agreement (details
unknown) to accept it, satisfied the requirements
of service that would be enforceable under state
law. See Armstrong v. Southwest Airlines Co.,
2021 WL 4219706 (N.D. Tex. 2021) (motion to
remand snap removal denied when plaintiff did
not demonstrate that certified mail service on
forum-defendant fully complied with state law).
Accordingly, the forum-defendant rule did not bar
removal in this case. *77


The Probate Exception


Kay argues that the court should remand the case
for lack of subject matter jurisdiction based on the
probate exception to diversity jurisdiction. Under
the exception, a federal court has no jurisdiction to


probate a will, administer an estate, or disturb
possession of property in the custody of a state
court, but the federal court does have jurisdiction
over other related matters. In Markham v. Allen,
66 S.Ct. 296 (1946), the federal alien property
custodian sued in federal court against an executor
and heirs to an estate and obtained an order
vesting in the custodian all interests of German
legatees so that the custodian was entitled to the
entire net estate. The federal appellate court
ordered the case dismissed for lack of jurisdiction,
but the Supreme Court held that federal
jurisdiction was properly invoked. It stated:


It is true that a federal court has no
jurisdiction to probate a will or administer
an estate .... But it has been established by
a long series of decisions of this Court that
federal courts of equity have jurisdiction to
entertain suits ‘in favor of creditors,
legatees and heirs' and other claimants
against a decedent's estate ‘to establish
their claims' so long as the federal court
does not interfere with the probate
proceedings or assume general jurisdiction
of the probate or control of the property in
the custody of the state court.


[W]hile a federal court may not exercise
its jurisdiction to disturb or affect the
possession of property in the custody of a
state court, ... it may exercise its
jurisdiction to adjudicate rights in such
property where the final judgment does not
undertake to interfere with the state court's
possession save to the extent that the state
court is bound by the judgment to
recognize the right adjudicated by the
federal court.


8
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Marshall, 126 S.Ct. at 1748. The Marshall case
involved a probate proceeding in Texas state court.
A tort claim asserted in a California federal
bankruptcy court resulted in a multi-million dollar
judgment against the beneficiary of the Texas
estate plan. The federal claimant did not ask to
probate or annul a will, nor did she seek to reach a
res in the custody of the state court. Her suit for an
in personam judgment against the Texas heir was,
therefore, within the jurisdiction of the federal
court.


More recently, in Marshall v. Marshall, 126 S.Ct.
1735 (2006), the Court expressed concern that
some lower courts have read Markham to block
federal jurisdiction over a range of matters beyond
probate of a will or administration of an estate.
The Court read the “interference” language in
Markham to reiterate the general principle that
when one court is exercising in rem jurisdiction
over a res, a second court will not assume in rem
jurisdiction over the same res. The Court
explained:


Thus, the probate exception reserves to
state probate courts the probate or
annulment of a will and the administration
of a decedent's estate; it also precludes
federal courts from endeavoring to dispose
of property that is in the custody of a state
probate court. But it does not bar federal
courts from adjudicating matters outside
those confines and otherwise within
federal jurisdiction.


The Fifth Circuit applied these principles in Curtis
v. Brunsting, 704 F.3d 406 (5th Cir. 2013) when
the beneficiary of a trust, funded in part by pour-
over provisions in two wills, filed a diversity
complaint in federal court against the trustees for
breach of fiduciary duty. The beneficiary alleged
that the trustees misappropriated trust property,
failed to provide an accurate accounting, engaged
in fraud, and the like. She sought compensatory
damages and a restraining order against wasting of
the estate. The district court dismissed *9  the case


for lack of subject matter jurisdiction, concluding
that it fell within the probate exception. The Fifth
Circuit reversed based on Markham and Marshall.
The Texas probate proceedings were ongoing, but
nothing suggested that the probate court had
custody or in rem jurisdiction over the trust. The
case fell outside the scope of the probate
exception.


9


Billie's tort claim for conversion of a car also falls
outside the probate exception. Her summary
proceeding does not seek to probate or annul a
will, nor does it ask the federal court to reach a res
in custody of the state court. The Rolls Royce has
been sold and is reported to be unretrievable; the
state court is not exercising in rem jurisdiction
over the car. Billie asks this court to declare the
donation of the car to her to be valid, find that
Kay's transfer of the car to a dealership was an
improper conversion, and award damages to Billie
for the fair market value of the car plus general
damages. The claim is asserted against Kay
individually and in her capacity as executrix, so it
could have an effect on the estate. But Markham
recognized that the federal courts have jurisdiction
to entertain suits in favor of creditors and other
claimants against a decedent's estate to establish
their claims, and the state probate court will be
bound to recognize rights adjudicated by the
federal court. The limited probate exception does
not preclude jurisdiction over the claims presented
in this case.


Colorado River Abstention


Because of the obligation of federal courts to
exercise jurisdiction when it exists, the pendency
of an action in state court that concerns the same
matter is not a bar to proceedings in a federal court
that has jurisdiction. But under the Colorado River
abstention doctrine, a court may abstain from a
case that is part of parallel, *10  duplicative
litigation under exceptional circumstances.
Saucier v. Aviva Life & Annuity Co., 701 F.3d 458,


10
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462 (5th Cir. 2012), citing Colorado River Water
Conservation District v. United States, 96 S.Ct.
1236 (1976).


Billie argues that the court should remand the case
pursuant to this doctrine, but that is not
permissible. A key requirement of the Colorado
River abstention doctrine is that there are parallel
proceedings pending in federal and state court.
Cases are parallel when they involve the same
parties and the same issues. RepublicBank Dallas
Nat. Ass'n v. McIntosh, 828 F.2d 1120, 1121 (5th
Cir. 1987). The doctrine does not apply here
because there are no parallel proceedings pending
in federal and state court. Auto Club Family Ins.
Co. v. Provosty, 2006 WL 8456463 (E.D. La.
2006) (“The Colorado River abstention doctrine
does not apply because the case was removed
from state court, and there are no parallel
proceedings pending in federal and state court.”).
Billie filed her summary proceeding regarding the
sale of the Rolls Royce in state court, and that
proceeding was removed to this court. There is no
parallel state court proceeding regarding the sale
of the Rolls Royce. There is only one proceeding,
not two, and that proceeding is now in federal
court.


An additional reason prevents remand based on
Colorado River. When the doctrine applies, the
proper remedy is a stay or dismissal of the federal
case. Most courts favor a stay that allows the state
court proceeding to move forward and resolve the
issues, with the federal court maintaining
jurisdiction so it can resolve any loose ends that
remain after the state litigation concludes. As
noted, there is no separate state proceeding that
would resolve Billie's Rolls Royce conversion
claim if this court were to issue a stay; this is the 
*11  one and only proceeding that presents that
claim. Billie asks the court to remand, but Saucier
rejected that option as a remedy in a Colorado
River case. “It is clear, though, that remand is not
an option.” Saucier, 701 F.3d at 465. “In addition
to being unsupported by any authority in the
removal statute or elsewhere, it is simply


illogical.” Id. If a court determines under the
Colorado River analysis that an existing state
court case is an adequate vehicle for the complete
resolution of the issues between the parties, “no
purpose is served by sending the federal case back
to state court to litigate the same issues.” Id. at
466.


11


Burford Abstention


Billie's final argument is that her petition should
be remanded based on the Burford abstention
doctrine. Burford abstention, which “is disfavored
as an abdication of federal jurisdiction, ” is
applicable only “in the rare instances when
hearing a case within our equity jurisdiction would
‘be prejudicial to the public interest.'” Grace
Ranch, LLC v. BP America Production Company,
989 F.3d 301, 313-14 (5th Cir. 2021), quoting
Burford v. Sun Oil Co., 63 S.Ct. 1098 (1943).


This is not a case that presents only a claim for
equitable relief. Billie does ask for a declaration
that the donation of the car to her was valid and
that Kay's sale of it was an unlawful conversion,
but her ultimate goal is an award of money
damages for the market value of the car plus other
general damages. “[F]ederal courts have the power
to dismiss or remand cases based on abstention
principles only where the relief being sought is
equitable or otherwise discretionary.”
Quackenbush v. Allstate Ins. Co., 116 S.Ct. 1712,
1728 (1996). Because the claim presented in
Quackenbush was one for damages, the Court *12


held that the district court's remand order “was an
unwarranted application of the Burford doctrine.”
Id. This rule was applied in Webb v. B.C. Rogers
Poultry, Inc., 174 F.3d 697, 701 (5th Cir. 1999),
where the court rejected Burford abstention and
noted, “A damages action, however, allows the
court no discretion and may not be remanded.”
The Burford doctrine is inapplicable because this
is a claim for legal, not equitable, relief. The case
also does not satisfy the multi-factor Burford test
set forth in Grace Ranch.


12
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1 The five factors are (1) whether the cause


of action arises under federal or state law;


(2) whether the case requires inquiry into


unsettled issues of state law or into local


facts; (3) the importance of the state


interest involved; (4) the state's need for a


coherent policy in that area; and (5) the


presence of a special state forum for


judicial review. Louisiana does not have a


special court or agency for this claim. It is


based on state law, but there is no showing


that the law related to this conversion claim


is unsettled or that there is a strong state


interest or need for a coherent policy in the


area. The reversal of Burford abstention in


Grace Ranch, which involved complex


issues of environmental remediation,


demonstrates that abstention is not


permitted in this rather ordinary conversion


case.


Billie's principal authority is Estate of Merkel v.
Pollard, 354 Fed.Appx. 88 (5th Cir. 2009), which
applied Burford abstention sua sponte in an appeal
of a domestic dispute. The only part of the
judgment at issue on appeal was whether a couple
was married or divorced at a particular time. The
application of Burford in that unique setting,
which was also influenced by the domestic-
relations exception, does not warrant a similar
result in this damages suit that is merely
associated with a succession. The Burford doctrine
does not warrant remand.


Accordingly, It is recommended that Billie Lou
Miller's Motion to Remand (Doc. 9) be denied. 
*1313


Objections


Under the provisions of 28 U.S.C. § 636(b)(1)(C)
and Fed.R.Civ.P. 72(b), parties aggrieved by this
recommendation have fourteen (14) days from
service of this report and recommendation to file
specific, written objections with the Clerk of
Court, unless an extension of time is granted under
Fed.R.Civ.P. 6(b). A party may respond to another
party's objections within fourteen (14) days after
being served with a copy thereof. Counsel are
directed to furnish a courtesy copy of any
objections or responses to the District Judge at the
time of filing.


A party's failure to file written objections to the
proposed findings, conclusions and
recommendation set forth above, within 14 days
after being served with a copy, shall bar that party,
except upon grounds of plain error, from attacking
on appeal the unobjected-to proposed factual
findings and legal conclusions accepted by the
district court. See Douglass v. U.S.A.A., 79 F.3d
1415 (5th Cir. 1996) (en banc). *1414


7


Miller v. Miller     Civil Action 22-cv-335 (W.D. La. Apr. 11, 2022)



https://casetext.com/case/estate-of-merkel-v-pollard

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iii-court-officers-and-employees/chapter-43-united-states-magistrate-judges/section-636-jurisdiction-powers-and-temporary-assignment

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-ix-special-proceedings/rule-72-magistrate-judges-pretrial-order

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-ii-commencing-an-action-service-of-process-pleadings-motions-and-orders/rule-6-computing-and-extending-time-time-for-motion-papers

https://casetext.com/case/douglass-v-united-services-auto-assn-2

https://casetext.com/case/miller-v-miller-12622






No. 5:18CV21-JRG-CMC
UNITED STATES DISTRICT COURT OF THE EASTERN DISTRICT OF TEXAS TEXARKANA DIVISION


Mitchell v. Jefferson
Decided Mar 27, 2018


No. 5:18CV21-JRG-CMC


03-27-2018


JABREEKA MITCHELL a/k/a JABREEKA
JEFFERSON v. VETRANO JEFFERSON,
DEMETRA WYSINGER, ROSIE JEFFERSON,
AND ROSELYN JEFFERSON


RODNEY GILSTRAP UNITED STATES
DISTRICT JUDGE


ORDER ADOPTING REPORT AND
RECOMMENDATION OF UNITED STATES
MAGISTRATE JUDGE


The above-entitled and numbered civil action was
referred to United States Magistrate Judge
Caroline M. Craven pursuant to 28 U.S.C. § 636.
On February 21, 2018, the Magistrate Judge sua
sponte entered a Report and Recommendation,
recommending the above case be remanded to the
County Court at Law of Bowie County, Texas.
(Dkt. No. 7). The February 21, 2018 Report of the
Magistrate Judge which contains her proposed
findings of fact and recommendations for the
disposition of such action has been presented for
consideration. Defendants Vetrano Jefferson,
Roselyn Jefferson, Rosie Jefferson, and Demetra
Wysinger, proceeding pro se, filed objections to
the Report and Recommendation. The Court has
conducted a de novo review of the Magistrate
Judge's findings and conclusions.


BACKGROUND
State Court action


On November 3, 2016, Jabreeka Mitchell
Jefferson filed an Application for Independent
Administration and Letters of Administration
Pursuant to Section 401.003 of the Texas Estate
Code ("the Application"). See In the Matter of the
Estate of Howard Jefferson, Jr., Case No.
41896CCL (Dkt. No. 1-4). Over one year later,
four alleged heirs, proceeding pro se, removed the
case to this *2  Court.  The Court provides the
following background from the February 7, 2018
Notice of Removal and attachments thereto.


2 1


1 The removing heirs attached to their Notice


of Removal a February 7, 2018 letter from


attorney W. Kelvin Wyrick, indicating he


had withdrawn as their attorney in the


probate case in the County Court at Law


and that he gave his approval for the


removing heirs "to move the case from the


County court at Law to the United States


Eastern District Court, due to Demetra


Wysinger being pro se." (Dkt. No. 1-12).


According to Jabreeka Mitchell Jefferson's
Application in the County Court at Law of Bowie
County, Texas ("Bowie County Court at Law"),
Howard Jefferson, Jr. ("decedent") died intestate
on May 7, 2016, as a result of a fatal accident at
the age of 61 years while residing in Bowie
County, Texas. Id. at 1. The Application lists
Roselyn Jefferson as the adult daughter of
decedent and Jabreeka Mitchell Jefferson as the
decedent's wife. Id. at 2.


On April 3, 2017, the decedent's mother, Rosie
Mae Jefferson; his daughter, Roselyn Jefferson;
his sister, Demetra Wysinger; and his brother,
Vetrano Jefferson (herein "removing heirs") filed


1
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in the Bowie County Court at Law a Motion to
Contest the Application to Probate Estate of
Howard Jefferson, Jr., Deceased in Bowie County,
Texas. (Dkt. No.1-5 at 1). On January 31, 2018,
Demetra Wysinger filed an Affidavit of Facts in
the Bowie County Court at Law. (Dkt. No. 1-6 at
3-8). In the Affidavit of Facts Concerning the
Identity of Heirs, Demetra Wysinger states she
currently lives in Dallas, Texas, but her permanent
mailing address is in Texarkana, Arkansas. (Dkt.
No. 1-6 at 6).


Demetra Wysinger also filed in the County Court
at Law a Motion to Vacate Void Orders on January
31, 2018, asserting Demetra Wysinger, Roselyn
Jefferson, and Rosie Jefferson were not properly
served notice of a January 10, 2018 hearing. (Dkt.
No. 1-6 at 9-12). On February 1, 2018, Vetrano
Jefferson filed an Affidavit in the Bowie County
Court at Law, indicating he lives in *3  Texarkana,
Texas. (Dkt. No. 1-7 at 1-3). On February 6, 2018,
Demetra Wysinger, Roselyn Jefferson, Rosie
Jefferson, and Vetrano Jefferson filed an
Application for Independent Administration and
Letters of Administration and Response to
Jabreeka Mitchell's Application Along with
Challenge of Jurisdiction of the Court to Hear
Arkansas Probate Matter. (Dkt. No. 1-7 at 5-17).
Demetra Wysinger again provided an address in
Dallas, Texas and listed Vetrano Jefferson's
address in Texarkana, Texas. Id. at 5.


3


On February 6, 2018, Demetra Wysinger, as
spokesperson for the removing heirs, filed an
Affidavit in the Bowie County Court at Law,
asserting they missed the January 10, 2018 court
date because they were not served notice of the
proceedings. (Dkt. No. 1-10 at 1-2). Demetra
Wysinger again stated she resided in Dallas, Texas
with a permanent mailing address in Texarkana,
Arkansas. The removing heirs asserted the Bowie
County Court at Law lacked jurisdiction to hear
the case, that fraud had been brought upon the
court, and that their due process rights had been
violated. Id.


Notice of Removal
On February 7, 2018, Demetra Wysinger, Rosie
Jefferson, Roselyn Jefferson, and Vetrano
Jefferson filed the Notice of Removal.  In the
Notice of Removal, the removing heirs assert
formal determination of property rights are at
issue "and must be adjudicated as a condition
precedent to a determination under the state case
referenced." (Dkt. No. 1 at 1). The removing heirs
state they *4  intend to "litigate the issue of the
legality of the controversy on federal
issues/questions," the taking of real property
without due process and the violation of federal
rules and laws. Id. at 1-2. The removing heirs
assert they have and will continue to be damaged
and injured by actions brought by Jabreeka
Mitchell Jefferson's application for probate and the
Bowie County Court at Law's wrongful conduct in
issuing a void order, "which threaten forcible
seizure in violation of the 14th amendment rights
irrevocably causing damage." Id. at 4.


2


4


2 The day after removal, Vetrano Jefferson


filed a Motion to Dismiss Himself as


Defendant in the Notice of Removal to


Federal Case No. 5:18cv21 (Dkt. No. 6).


According to the motion, "Defendant,


although an heir to decedent [sic], has no


real reason other than as a[n] extra family


support and witness to all that has


transpired in this matter; thus, he motions


to remove himself from this case of


action." Id. at 1. Because the Magistrate


Judge found the Court lacks jurisdiction


over this improperly removed case, she did


not address Vetrano Jefferson's


subsequently-filed motion to dismiss.


The removing heirs request the Court temporarily
restrain the Dependant Administrator appointed
illegally and acting under "a voided order from
acting upon the void order rendered by the lower
court. . . ." Id. at 4. The removing heirs further
claim fraud upon the court by the officer of the
court who represented them in the Bowie County
Court at Law case. Id. According to the removing


2
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heirs, their former attorney "filed an Application
to contest rather than a notice of removal to proper
venue" which is what they thought he was going
to do. Id. at 5. The removing heirs further assert
the attorney missed a court date "due to no
notification." Id. They request that "after hearing
on a temporary restraining order that Jabreeka
Mitchell and/or her agents and the lower court be
enjoined from prosecuting any continuance of a
forcible seizure on the subject property pending a
trial on the merits of this case, or that this case be
dismissed for lack of jurisdiction and ordered filed
in its proper venue in the State of Arkansas where
the decedent resided." Id.


The removing heirs further assert there is diversity
jurisdiction. Id. at 2. Specifically, the removing
heirs contend they are citizens of Arkansas and
Jabreeka Mitchell Jefferson is a citizen of Texas.
Id. at 3.


REPORT AND
RECOMMENDATION
On February 21, 2018, the Magistrate Judge sua
sponte issued a Report and *5  Recommendation,
recommending the above case be remanded to the
Bowie County Court at Law. The Magistrate
Judge noted federal question jurisdiction "exists
only when a federal question is presented on the
face of the plaintiff's well-pleaded "complaint."
(Dkt. No. 7 at 6)(quoting Aetna Health, Inc. v.
Davila, 542 U.S. 200, 207 (2004)). According to
the Magistrate Judge, the Court considers only the
removed pleading, here being the Application. The
Magistrate Judge found the removing heirs'
alleged constitutional claims that arise under
federal law are outside the Application filed in the
Bowie County Court at Law and could not be
considered in determining whether federal
question jurisdiction exists. See Wells Fargo Bank
NA v. Agnew, No. 3:14-CV-1646-L, 2014 WL
2158420, at *3-4 (N.D. Tex. May 23, 2014).


5


The Magistrate Judge further found the removing
heirs could not establish the Court has diversity
jurisdiction over this case. Among other things,


the Magistrate Judge noted complete diversity of
citizenship is lacking. (Dkt. No. 7 at 8, n. 4).
Specifically, two of the complaining heirs,
Demetra Wysinger and Vetrano Jefferson (who has
moved for dismissal) are citizens of Texas, and
Jabreeka Mitchell Jefferson, the applicant, is also
a citizen of Texas.3


3 The Clerk of the Court styled the case to


reflect Jabreeka Mitchell Jefferson as the


plaintiff and the removing heirs as the


defendants.


Importantly, regardless of whether it is alleged
there is federal question or diversity jurisdiction,
the Magistrate Judge found the probate exception
requires remand in this instance. The Magistrate
Judge noted a federal court has no jurisdiction to
probate a will or administer an estate or to
interfere with the probate proceedings or assume
general jurisdiction of the probate or control of the
property in custody of the state court. (Dkt. No. 7
at 7). She then noted that is exactly what the
removing heirs seek to do in this case. Id. The
Magistrate Judge found the Application filed by 
*6  Jabreeka Mitchell Jefferson is subject to
ongoing probate proceedings, and the dispute
concerns property within the custody of a state
court.


6


According to the Magistrate Judge, allowing the
removing heirs' action to move forward would
affect the possession of property in the custody of
a state court. See Marshall v. Marshall, 547 U.S.
293, 311 (2006). Because "the probate exception
reserves to state probate courts the probate . . . of a
will and the administration of a decedent's estate"
and "precludes federal courts from endeavoring to
dispose of property that is in the custody of a state
probate court," id. at 311-12, the probate exception
thus provides a "mandatory basis" for remand.
Benson v. Benson, No. 5:15-CV-202-DAE, 2015
WL 3622335, at *8 (W.D. Tex. June 9, 2015).
Thus, pursuant to the probate exception, the
Magistrate Judge concluded the Court has no
jurisdiction over this removed case.


3
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OBJECTIONS
In their 16-page objections to the Report and
Recommendation, the removing heirs first assert
this is not a case where the probate exception
deprives the federal court of jurisdiction "because
although the dispute will be classified as estate
property, it is not property in the possession of the
Texas state court from which this case was
removed and if it were in the proper state venue of
Arkansas an affidavit for small estate would be all
[that is] needed to allow for an agreed
disbursement by the heirs and custody of property
in Arkansas state court would not be a necessity."
(Dkt. No. 14 at 1). The removing heirs contend
none of the decedent's property is within the state
of Texas. According to the removing heirs, if
Texas state court has acquired any properties it
would have been by illegal void orders because
Texas lacked jurisdiction. Id. The removing heirs
assert they need this federal court to "settle the
controversy which has arisen as to whether the
Texas court is violating the[ir] constitutional rights
. . . by attempting to seize possession of their
inheritance *7  property rights under void
jurisdiction, and in direct violation of the state
rules of Texas and U.S. constitution." Id. at 2.


7


The removing heirs state the decedent died
intestate "so they are not asking the federal court
to probate a will nor [are they] asking the court to
administer the estate; however, [they] do ask that
the court based on verifiable evidence presented
and due to fast approaching statute [sic] of
limitations date of May 7th . . . for the filing [of]
wrongful death negligence suit being that the . . .
parties are diversified and claiming that
jurisdiction belongs in the [removing heirs'] state
of Arkansas while Texas is claiming a void
jurisdiction, asks the jurisdictional controversy be
resolved under federal jurisdiction and that this
court appoint[] the [removing heirs'] nominee,
Demetra Wysinger as the Administrator of the
estate in the interest of justice and fair play so that
the affairs of the estate may be settled." Id.
Alternatively, the removing heirs ask the Court to


either dismiss "the case altogether or transfer [sic]
it to the proper venue of Arkansas since that state
is the true domicile of the deceased. . . rather than
remand to a court whose jurisdiction is void." Id.
The removing heirs also request the Court rule on
their Motion for Relief of Void Judgment and
Orders filed in the Bowie County Court at Law
prior to removal.


The removing heirs state they have not attempted
to manufacture federal question jurisdiction.
Rather, they have asserted they have not received
due process under federal law. Id. at 3.
Specifically, the removing heirs assert there "is a
question as to if the Plaintiff applicant Jabreeka is
entitled to relief and it is based on the federal
question as to whether Plaintiff is entitled to claim
property rights belonging to Rosie and Rosie
Jefferson under Arkansas property rights of
inheritance while violating the [removing heirs']
rights to be heard in such controversy and denying
the [removing heirs'] due process rights to be
heard." Id. at 5. According to the removing heirs, 
*8  although this Court does not have jurisdiction
to probate a will or administer an estate, "it does
have the power to ensure that the [removing heirs']
rights are not being violated and deprived of
enjoyment as assured by the constitution by the
Plaintiff and the county court in question." Id. at 6.


8


The removing heirs state they have raised
violations of their rights as secured by the Fourth,
Fifth, Seventh, and Fourteenth Amendments to the
United States Constitution. Id. at 8. The removing
heirs argue the controversy before the Court does
not interfere with the Texas probate process nor
place the Court in the position of distributing
probate property in the custody of the state
because all of the decedent's property is situated in
the state of Arkansas in possession of the
removing heirs and "Texas never had jurisdiction
to hear this matter so all its judgments and orders
are void for lack of any jurisdiction and fraud on
the court." Id.


4
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The removing heirs further assert there is
complete diversity of citizenship between the
parties. According to the removing heirs,
"Wysinger only admitted that she was residing in
Dallas at the time of the filing of the Notice of
[R]emoval so as to have the answer of the court to
the pauper's applications come there. The
following . . . 2 weeks she was residing in
Arkansas because she is back and forth between
the two residences, she said Arkansas was her
permanent mailing address because Arkansas is
her permanent domicile which is her fixed place of
intent to come back home to." Id. at 5. Wysinger
explains she resides at dual residences but "her
fixed place is Arkansas." Id.


RESPONSE TO THE
OBJECTIONS
Jabreeka Mitchell Jefferson ("Applicant") filed a
response to the objections and provided the
following background. The decedent died intestate
on May 7, 2016, as a result of a fatal accident
occurring on New Boston Road, Texarkana, Texas,
while residing in Bowie County, Texas, at the *9


age of 61 years. The decedent's domicile at the
time of his death was Bowie County, Texas.
Applicant is the decedent's surviving spouse.


9


On November 3, 2016, Applicant filed an
Application for Independent Administration and
Letters of Administration Pursuant to Section
401.003 of the Texas Estate Code in the Probate
Court of Bowie County, Texas. Notice was
provided pursuant to law. Demetra Wysinger both
called and emailed with Flint & Soyars,
Applicant's counsel, on November 14, 2016.


A hearing was held on November 15, 2016, with
Applicant and Reginald Davis appearing to
provide testimony as to the decedent's residence.
Also appearing in person at the hearing were
Demetra Wysinger, Rosie Mae Jefferson, and
Roselyn Jefferson. Demetra Wysinger testified at
the hearing. At the hearing, Applicant and the
removing heirs were informed the case would be
transferred to the Bowie County Court at Law.


Demetra Wysinger was informed she would need
to retain an attorney for anyone opposing and file
appropriate paperwork. On November 15, 2016,
an Order Transferring Case to the Bowie County
Court at Law was entered.


Over two months passed, and Applicant had no
contact from Demetra Wysinger, Rosie Jefferson,
or Roselyn Jefferson. No pleadings were filed to
oppose the probate proceeding.


An Order Setting Hearing was filed February 8,
2017, with notice of a hearing set for March 22,
2017. Notice was provided pursuant to law, being
sent Certified Mail, Return Receipt Requested on
February 9, 2017, to Roselyn Jefferson, c/o
Demetra Wysinger, 3700 Reese Drive, Dallas, TX
75230, and receipt indicates Wysinger signed for
the document.


A hearing was held on March 22, 2017, and the
Attorney Ad Litem appeared and provided a
Report (such Report being filed of record on
March 21, 2017). Applicant and Morris Heard
appeared in person and provided testimony that all
three resided in an apartment in Bowie County, 
*10  Texas, with the decedent for approximately
seven years, both before and at the time of his
death. Also appearing in person at that hearing
were Demetra Wysinger, Roselyn Jefferson, Rosie
Jefferson, and Vetrano Jefferson. The court took
the case under advisement. An Order on Attorney
Ad Litem Fees was entered March 24, 2017,
indicating the allowed fee of $400.00 would be
paid by Progressive Insurance.


10


Prior to an order being entered from the March 22,
2017 hearing, on April 3, 2017, a Motion to
Contest the Application of Probate Estate of
Howard Jefferson, Jr., Deceased in Bowie County
was filed by counsel for the removing heirs. Over
six months passed with no hearing being set. On
October 11, 2017, Applicant sent a letter to Judge
Addison requesting that a hearing be set. On
November 17, 2017, an Order Setting Hearing was
entered setting a hearing for January 10, 2018.


5
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A hearing was held on January 10, 2018, with
Applicant, Morris Heard, and Brandon Barry
appearing in person and providing testimony the
decedent resided at an apartment in Bowie County,
Texas, both before and at the time of his death.
Applicant and Morris Heard testified again they
resided in the apartment with the decedent.
Brandon Barry, the apartment manager at the
Texas apartment, testified that although the
decedent was not listed on the lease, he did reside
in the apartment with Applicant and Morris Heard.
Additional witnesses that confirmed the decedent's
residence were Pastor Allison Dunston and Bishop
William Cooper (the pastor that married the
couple and consistently picked them up for church
activities at the Texas apartment).


An Order Appointing Dependent Administrator
was entered on January 24, 2018. Such order
provides all parties had been duly and legally
served with citation, that "this Court has
jurisdiction of the subject matter and all persons
and parties" and that the domicile of the decedent
was in Bowie County, Texas. The order further
held that "based on the domicile of the Decedent,
Howard *11  Jefferson, Jr., the Application for
Administration of the estate is properly before this
Court." The court further ordered dependent
administration was appropriate and was granted,
that Randy Moore be appointed Administrator and
that all funds of the Estate be deposited into the
registry of the court. The Oath of Randy Moore
was filed on January 25, 2018, as well as an
Inventory, Appraisement and List of Claims.
Letters of Administration were issued to Randy
Moore on January 25, 2018.


11


Demetra Wysinger, without an attorney's license
and appearing for Roselyn Jefferson and Rosie
Jefferson, filed in state court a Motion to Vacate
Void Orders Rule 60(b)(4) on January 31, 2018
and an Amended Motion to Vacate on February 6,
2018. She then filed the Notice of Removal on
February 7, 2018.4


4 Applicant contends Demetra Wysinger,


Rosie Jefferson, and Vetrano Jefferson are


not real parties in interest as required by


Federal Rule of Civil Procedure Rule 17.


Further, Demetra Wysinger is not a proper


representative for Rosie Jefferson or


Roselyn Jefferson pursuant to Federal Rule


of Civil Procedure Rule 17.


According to Applicant's response to the removing
heirs' objections, there is no federal question
arising under the Constitution, laws or treaties of
the United States. Rather, this is a probate action
in which the Bowie County Court at Law has
entered an order that it has jurisdiction of the
subject matter and all persons and parties. Further,
the Bowie County Court at Law entered an order
indicating that all parties had been duly and
legally served with citation.  Applicant asserts
exercise of jurisdiction over this case would
disturb or affect the possession of property in the
custody of state court and would violate the state
court's order that it has jurisdiction of the subject
matter and all persons and parties. *12


5


12


5 Applicant represents Demetra Wysinger,


Roselyn Jefferson, and Rosie Jefferson


appeared at two of the three hearings that


have occurred in the state court probate


case, and Vetrano Jefferson appeared at one


of the three hearings. --------


LEGAL STANDARD
"Federal courts are courts of limited jurisdiction.
[A court] must presume that a suit lies outside this
limited jurisdiction, and the burden of establishing
federal jurisdiction rests on the party seeking the
federal forum." Howery v. Allstate Ins. Co., 243
F.3d 912, 916 (5th Cir. 2001). Because removal
jurisdiction implicates federalism concerns, all
ambiguities must be construed in favor of remand.
Barker v. Hercules Offshore, Inc., 713 F.3d 208,
212 (5th Cir. 2013) (citing Manguno v. Prudential
Prop. & Cas. Co., 276 F.3d 720, 723 (5th Cir.
2002)).
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Id. at 3. The removing heirs argue this Court has
"the power to ensure" their federal constitutional
rights are not being violated. Id. at 6.


A defendant may remove to federal court any civil
action brought in state court over which the
district court would have had original jurisdiction.
28 U.S.C. § 1441(a); Mumfrey v. CVS Pharmacy,
Inc., 719 F.3d 392, 397 (5th Cir. 2013). Original
jurisdiction may be based on either diversity of
citizenship or the existence of a federal question.
Halmekangas v. State Farm Fire & Cas. Co., 603
F.3d 290, 295 (5th Cir. 2010). Diversity
jurisdiction exists where the amount in
controversy exceeds $75,000 and there is
complete diversity of citizenship between the
parties. In other words, every plaintiff must be
diverse from every defendant. 28 U.S .C. §
1332(a); Caterpillar Inc. v. Lewis, 519 U.S. 61, 68
(1996); Harvey v. Grey Wolf Drilling Co., 542
F.3d 1077, 1079 (5th Cir. 2008). Federal question
jurisdiction exists only when a federal question is
presented on the face of the plaintiff's properly
pleaded complaint. Caterpillar Inc. v. Williams,
482 U.S. 386, 392 (1987). To determine whether
jurisdiction is present, the court considers the
claims in the state court petition as they existed at
the time of removal. Louisiana v. Am. Nat'l Prop.
Cas. Co., 746 F.3d 633, 637 (5th Cir. 2014) (citing
Cavallini v. State Farm Mut. Auto Ins. Co., 44
F.3d 256, 264 (5th Cir. 1995)). *1313


DE NOVO REVIEW
The removing heirs' objections
In general, any case that could have originally
been brought in federal court can be removed. 28
U.S.C. § 1441(a). However, as discussed by the
Magistrate Judge, the judicially created probate
exception to federal jurisdiction precludes federal
courts from probating a will or administering an
estate or controlling the property in custody of the
state court. (Dkt. No. 7 at 7). According to the
Magistrate Judge, regardless of whether it is
alleged there is federal question or diversity
jurisdiction, the probate exception requires remand
in this instance.


In their objections, the removing heirs
acknowledge this Court does not have jurisdiction
to probate a will or administer an estate or to
exercise control over "property within the custody
of a state court." (Dkt. No. 14 at 2, 6). However,
the removing heirs argue there is no need for
remand based on the probate exception. According
to the removing heirs, the decedent died intestate
so they are not asking the Court to probate a will.
Id. at 2. The removing heirs further assert as
follows:


The core issue of the controversy which
value exceeds $75,000.00 is NOT an issue
of the disbursement of probate property of
the state county court or a causing [of] the
district court to interfere in a matter of
which the Texas probate court has
exclusive jurisdiction but is rather a core
issue of a state court and it's officers acting
under color of law as being a probate court
by carrying out administrative acts it and
they are not authorized by Texas law or
federal law to carry out in direct violation
of the defendants' constitutional rights. 


Not only do the removing heirs assert the Court
has federal question jurisdiction, but they also
assert this Court has diversity jurisdiction over this
probate matter. According to the removing heirs,
"Vetrano is formal and not [a] real party of interest
who motioned to be [d]ismissed within 24 *14


hours of removing the case and Wysinger is a
citizen of the state of Arkansas." Id. The Court
first considers the removing heirs' arguments
regarding federal question jurisdiction over this
removed probate matter.


14


Whether there is federal question jurisdiction
over this probate matter
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Id. at 711.


The removing heirs maintain this case involves a
federal question. Specifically, they claim the
Bowie County Court at Law violated their due
process rights under the Fourteenth Amendment,
among other things. Notwithstanding the
application of the probate exception (discussed
more fully below), the removing heirs have not
shown the Court would have federal question
jurisdiction over this case. The Court finds
Gromer v. Mack, 799 F.Supp.2d 704 (N.D. Tex.
2011) instructive.


In that case, the plaintiff Gromer and the
defendant Mack were daughters of Stokley, who
was incapacitated. Gromer and Mack became
involved in a guardianship dispute over Stokley
when Mack applied to be appointed temporary
guardian of Stokley's person and estate. Id. at 706.
After the probate court granted a permanent
injunction and appointed Mack to be Stockey's
guardian, Gromer filed a notice of removal,
removing the matter to federal court. Id. at 707.
The parties disputed whether Gromer had
adequate notice of the orders and injunctions and
whether Gromer had sufficient opportunity to
present her arguments in the hearings determining
Mack's requests for injunctive relief and motion
for sanctions. Id. Concluding the court lacked
subject matter jurisdiction and that removal was
objectively unreasonable, the court granted the
motion to remand and awarded relief under 28
U.S.C. § 1447(c). Id. at 706.


The Gromer court noted the question of removal
jurisdiction must be determined by reference to
the "well-pleaded complaint." Id. at 708. The court
then noted probate matters have traditionally been
governed by the individual states, and the
"statutory probate courts of Texas are *15


specialized courts determined by the Texas
Legislature to have original and exclusive
jurisdiction over their designated counties' probate
matters." Id. at 710. The court concluded as
follows:


15


In sum, the court concludes that it does not
have federal-question jurisdiction over this
case because it would not have had subject
matter jurisdiction over the state
guardianship application had it been filed
initially in this court. The constitutional
due process violations alleged in Gromer's
notice of removal are challenges to the
probate court's adjudication of the
proceeding before it, not claims that Mack
is asserting. The state guardianship
application does not 'necessarily raise' a
'federal' issue, the constitutional due
process violations alleged in the notice of
removal are not actually in dispute in the
guardianship application, and permitting
state guardianship actions to be heard in a
federal court would unbalance the
respective roles of the federal and state
courts, as defined by Congress. Therefore,
the court grants Mack's motion to remand. 


In rejecting the premise that a state-law
guardianship proceeding necessarily raises a
federal question, the court did not foreclose the
possibility that a federal court could exercise
subject matter jurisdiction over a guardianship
case that presented a federal question, or in a
diversity jurisdiction case where no exception
applied. Id. at 710 n. 5 (citing Turton v. Turton,
644 F.2d 344, 347 (5th Cir. Unit A Apr.1981)
(acknowledging that "[a]s a general matter a
diversity court has jurisdiction to entertain any
civil action that could be brought in a state court,"
but mindful of limits imposed by probate
exception)). The Gromer court noted the probate
exception precludes federal courts from
"endeavoring to dispose of property that is in the
custody of a state probate court," and held the
dispute was over precisely the res that was before
the county probate court in the removed
guardianship proceeding. Gromer, 799 F.Supp.2d
at 710 n. 5 (quoting Marshall, 547 U.S. at 312).
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Similarly here, the removing heirs do not maintain
that a probate application governed by Texas state
law could have been filed initially in a federal
district court. Nor do the removing heirs cite any
authority to show federal question jurisdiction has
been conferred over this probate *16  proceeding
based on the "mere potential that the adjudication
of such a proceeding could give rise to a federal
question claim." Gromer, 799 F. Supp. 2d at 711.
As noted by the Magistrate Judge, the Application
for Independent Administration and Letters of
Administration Pursuant to Section 401.003 of the
Texas Estate Code filed by Applicant does not
state on its face the federal issue of a violation of
due process rights under the United States
Constitution. (Dkt. No. 7 at 8) ("The removing
heirs' claims that arise under federal law are
outside the Application filed in the County Court
at Law and cannot be considered in determining
whether federal question jurisdiction exists.").


16


"Indeed, the alleged procedural due process
violations that serve as the predicates for
removability occurred during the course of the
[state court] proceeding, meaning that any
violation of [the removing heirs'] right to
procedural due process could not have been stated
as part of [the Application] initiating the probate
court matter. . . ." Gromer, 799 F.Supp.2d at 709
(emphasis in original). "The constitutional due
process violations alleged in [the removing heirs']
[N]otice of [R]emoval are challenges to the
probate court's adjudication of the proceeding
before it, not claims that [Applicant] is asserting."
Id. at 711. Similar to the Gromer court, in addition
to the limits imposed by the probate exception, the
Court finds it does not have federal question
jurisdiction over this case because it would not
have had subject matter jurisdiction over the
probate application had it been filed initially in
this Court. Id.


Whether there is diversity jurisdiction over this
removed probate matter


The removing heirs also claim the Court has
diversity jurisdiction over this matter. This
argument is also without merit. Putting aside the
representations made by Demetra Wysinger that
she is a citizen of Arkansas rather than Texas,
Vetrano Jefferson, one of the removing heirs, is
admittedly a citizen of Texas. "For a party to
remove a case to federal court based on diversity 
*17  jurisdiction, the parties must be diverse both
when the plaintiff initiates the action in state court
and when the defendant files the notice of removal
in federal court." Reece v. Bank of New York
Mellon, 760 F.3d 771, 777 (8th Cir. 2014); see
also Wallington v. Essex Ins. Co., No. CIV.A.98-
1100, 1998 WL 273118, * 1 (E.D. La. May 26,
1998); see also Petrop v. Lassen Art Publications,
Inc., 939 F. Supp. 742, 744 (D. Haw. 1995) (citing
14A Charles A. Wright, Arthur R. Miller &
Edward H. Cooper, Federal Practice and
Procedure § 3723, p. 312 (1985) ("The purpose of
requiring diversity to exist at both times
apparently is to prevent a nondiverse defendant
from acquiring a new domicile after
commencement of the state suit and then
removing on the basis of the newly created
diversity of citizenship."). Even though Vetrano
Jefferson has since moved to be dismissed from
this case, he remained a "removing heir" at the
time removal was accomplished. Thus, at the time
of removal, complete diversity of citizenship was
lacking. The removing heirs' assertions to the
contrary are without merit.


17


The probate exception
Again, notwithstanding whether there is alleged
federal question or diversity jurisdiction, the
"probate exception" provides a "mandatory basis"
for remand as discussed at length by the
Magistrate Judge. Benson v. Benson, No. 5:15-
CV-202-DAE, 2015 WL 3622335, at *8 (W.D.
Tex. June 9, 2015). The probate exception is a
judicially created limitation on federal court
subject matter jurisdiction that prohibits a federal
court from probating a will or administering an
estate, or entertaining an action that would
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"interfere" with pending probate proceedings in a
state court or controlling property in the custody
of a probate court. Lemery v. Ford Motor Co., 205
F. Supp. 2d 710, 712 (S.D. Tex. 2002) (citing
Markham v. Allen, 326 U.S. 490, 494, 66 S.Ct.
296, 298, 90 L.Ed. 256 (1946); Breaux v.
Dilsaver, 254 F.3d 533, 536 (5th Cir. 2001)). *1818


In determining whether a suit in federal court
"interferes" with state probate proceedings, the
Court considers whether the plaintiff's claim
"implicates the validity of the probate proceedings
or whether the plaintiff is merely seeking
adjudication of a claim between the parties."
Breaux, 254 F.3d at 536 (quoting Blakeney v.
Blakeney, 664 F.2d 433, 434 (5th Cir.1981), citing
Akin v. Louisiana National Bank, 322 F.2d 749
(5th Cir.1963)). "An exception to the general rule
that federal courts are without jurisdiction to
entertain matters affecting probate proceedings . . .
exists where a state by statute or custom gives
parties a right to bring an action in courts of
general jurisdiction." Moore v. Lindsey, 662 F.2d
354, 361 (5th Cir. 1981).


To determine whether the probate exception
deprives a federal court of jurisdiction, courts
consider the following two-step inquiry: (1)
whether the property in dispute is estate property
within the custody of the probate court and (2)
whether the plaintiff's claims would require the
federal court to assume in rem jurisdiction over
that property. Marshall, 547 U.S. at 311-12. If the
answer to both inquiries is yes, then the probate
exception precludes the federal district court from
exercising diversity jurisdiction. Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013). "As
a threshold matter, the probate exception only
applies if the dispute concerns property within the
custody of a state court." Id. "The federal court
cannot exercise in rem jurisdiction over a res in
the custody of another court." Id. Thus, unless the
federal court is endeavoring to (1) probate or
annul a will, (2) administer a decedent's estate, or
(3) assume in rem jurisdiction over property that is
in the custody of a probate court, the probate


exception to federal court's diversity jurisdiction
does not apply. 32A Am. Jur. 2d Federal Courts §
751.


According to Applicant, a dependent administrator
has been appointed, and all funds of the estate
have been ordered to be deposited into the registry
of the Bowie County Court at Law. (Dkt. *19  No.
16 at 4). Among other things, the removing heirs
ask that Demetra Wysinger be appointed the
administrator of the estate "in the interest of
justice and fair play so that the affairs of the estate
may be settled." (Dkt. No. 14 at 2). As held by the
Magistrate Judge, the probate exception prevents
this federal court from interfering with an open
state probate proceeding or from assuming general
jurisdiction of the probate or control of the
property in the custody of the state court.


19


Conclusion
The Court, having reviewed the relevant briefing,
the Report and Recommendation, the removing
heirs' objections, and the response to the
objections, finds the removing heirs' objections are
without merit. The Court is of the opinion that the
findings and conclusions of the Magistrate Judge
are correct. Therefore, the Court hereby adopts the
Report of the United States Magistrate Judge as
the findings and conclusions of this Court.
Accordingly, it is hereby


ORDERED that the above-referenced cause of
action is REMANDED to the County Court at
Law of Bowie County, Texas.


So Ordered this  


Mar 27, 2018


/s/_________ 


RODNEY GILSTRAP 


UNITED STATES DISTRICT JUDGE
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Case No. 14-CV-2119-DDC-JPO
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF KANSAS


Moore v. Chase
Decided Jun 17, 2014


Case No. 14-CV-2119-DDC-JPO


06-17-2014


JO-ANN E. MOORE, Plaintiff, v. LYNN M. CHASE, Defendant.


Daniel D. Crabtree


MEMORANDUM AND ORDER
This matter comes before the Court on the Motion to Remand (Doc. 10) filed by Plaintiff Jo-Ann E. Moore. For
the reasons explained below, the Court grants Plaintiff Moore's motion.


I. Factual Background


In 2008, Jeanne M. Moore created the Jeanne M. Moore Living Trust to distribute her assets upon her death.
The Trust named Jeanne M. Moore's four children, including Plaintiff Moore and Defendant Lynn M. Chase, as
beneficiaries. Jeanne M. Moore initially appointed herself as the sole Trustee, but provided that Plaintiff Moore
and Defendant Chase should replace her as co-Trustees when Jeanne M. Moore became unable to fulfill her
duties. Jeanne M. Moore reached that point by October 2010, and Plaintiff Moore and Defendant Chase
assumed their roles as co-Trustees pursuant to the terms of the Trust. Jeanne M. Moore died in August of 2013.


On January, 14, 2014, Plaintiff Moore filed a petition in the District Court of Leavenworth County, Kansas,
seeking to remove Defendant Chase as trustee and replace her with her brother, Charles C. Moore. Plaintiff
Moore also asked the Court to issue an order allowing the Trust to withhold any distributions from Defendant
Chase until she repays funds she allegedly *2  owes the Trust. Defendant Chase filed a notice of removal with
this Court on March 14, 2014, arguing that the Court has subject matter jurisdiction over this action based on
diversity of citizenship under 28 U.S.C. § 1332.


2


II. Discussion


Plaintiff Moore argues that the Court lacks jurisdiction over this action for three reasons: (1) this lawsuit falls
under the "probate exception" to federal subject matter jurisdiction; (2) Defendant Chase has not proven the
minimum amount in controversy; and (3) Defendant Chase did not timely remove this action. The Court finds
that, though the probate exception does not apply to this case, Defendant Chase has failed to prove that the
amount in controversy in the lawsuit exceeds $75,000.


A. The Probate Exception Does Not Apply


Plaintiff Moore first claims that the Court lacks jurisdiction under the "probate exception" to federal subject
matter jurisdiction. A federal court "has no jurisdiction to probate a will or administer an estate." Markham v.
Allen, 326 U.S. 490, 494 (1946). While district courts have sometimes interpreted the probate exception "to


1
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547 U.S. 293, 310-12 (2006). The Marshall court, then, expressly limited the probate exception to situations
where the probate court has custody of the property governed by the will or trust in question. Id.; see Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013) ("As a threshold matter, *3  the probate exception only applies if
the dispute concerns property within the custody of a state court.").


block federal jurisdiction over a range of matters well beyond probate of a will or administration of a
decedent's estate," in Marshall v. Marshall the Supreme Court clarified its "distinctly limited scope,"
explaining:


[W]hen one court is exercising in rem jurisdiction over a res, a second court will not assume in rem
jurisdiction over the same res. Thus, the probate exception reserves to state probate courts the probate
or annulment of a will and the administration of a decedent's estate; it also precludes federal courts from
endeavoring to dispose of property that is in the custody of a state probate court. But it does not bar
federal courts from adjudicating matters outside those confines and otherwise within federal
jurisdiction. 


3


Nothing in the facts provided suggests that the Kansas probate court has custody of the Trust assets. Plaintiff
Moore states that "[a]ll of the trust assets are in Leavenworth County and subject to the jurisdiction of that
probate court."  However, Plaintiff Moore never alleges that the probate court has control over the Trust assets,
something that would be unusual, given the nature of a living or inter vivos trust. Assets placed in an inter
vivos trust generally avoid probate, since such assets are owned by the trust, not the decedent, and therefore are
not part of the decedent's estate. Curtis, 704 F.3d at 409. "In other words, because the assets in a living or inter
vivos trust are not property of the estate at the time of the decedent's death, having been transferred to the trust
years before, the trust is not in the custody of the probate court and as such the probate exception is
inapplicable to disputes concerning administration of the trust." Id. Because Plaintiff Moore has provided no
evidence to justify her assertions that the state court has custody of the Trust assets, the probate exception does
not deprive the Court of jurisdiction.


1


1 Doc. 19 at p. 4 (Plaintiff's Reply Memorandum in Support of Motion to Remand).


B. Amount In Controversy


Plaintiff Moore next argues that the Court lacks subject matter jurisdiction because the amount in controversy
in the lawsuit does not exceed $75,000. Defendant Chase asserts that the Court has jurisdiction based on
diversity of citizenship. A district court has original jurisdiction over all civil actions where the matter in
controversy exceeds $75,000 and is between citizens of different States. 28 U.S.C. § 1332(a). "[A]ny civil
action brought in a State court of which the district courts of the United States have original jurisdiction ... may
be removed by the defendant ... to the district court of the United States for the district and division embracing
the place where such action is pending." 28 U.S.C. § 1441(a). *44


When a defendant removes a case to federal court on the basis of diversity of citizenship, the burden is on the
defendant to prove the amount in controversy. See McPhail v. Deere & Co., 529 F.3d 947, 953 (10th Cir. 2008).
Under 28 U.S.C. § 1446(c)(2), the general rule is that the amount in controversy is the "sum demanded in good
faith in the initial pleading." When a plaintiff demands "nonmonetary relief," a notice of removal may assert
the amount in controversy. § 1446(c)(2)(A)(i). The amount asserted by the defendant in the notice of removal
may serve as the basis for removal if "the district court finds, by a preponderance of the evidence, that the
amount in controversy" exceeds $75,000. § 1446(c)(2)(B).
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Plaintiff Moore's petition primarily seeks nonmonetary relief. Plaintiff Moore asks the Court to remove
Defendant Chase as co-trustee of the Trust and to appoint her brother, Charles C. Moore, as replacement co-
trustee. She also requests an order allowing the trustees to "withhold any distribution to [Defendant Chase] for
the unpaid amounts owed to the Trust from [Defendant Chase], plus the costs and expenses of this action."
Plaintiff Moore asserts that Defendant Chase owes the Trust $7,800.


2


2 Doc. 1-1 at p. 4 (Petition).


In cases that, like this one, seek declaratory and/or injunctive relief, "the amount in controversy is measured by
the value of the object of the litigation." Lovell v. State Farm Mut. Auto. Ins. Co., 466 F.3d 893, 897 (10th Cir.
2006). The Court found no cases decided in this Circuit that discuss the amount in controversy when a party
seeks to remove a trustee. However, several district courts from outside our Circuit have held that where
removal of a trustee is sought, the trust corpus over which the trustee exercises control constitutes the amount
in controversy. See Schonland v. Schonland, No. Civ. 397-CV-558, 1997 WL 695517, at *1 (D. Conn. Oct. 23,
1997) ("Thus, the value of the interest the plaintiff seeks to protect—the trust—by the injunctive relief
requested—removal of the trustee—exceed the amount in controversy required for diversi- *5  ty jurisdiction.");
Myers v. Burns, No. 94 C 927, 1994 WL 233651, at *1 (N.D. Ill. May 25, 1994); Renz v. Carota, No. 87-CV-
487, 1991 WL 165677, at *5 (N.D.N.Y. Aug. 26, 1991) ("Here, plaintiff asserts that the removal claims satisfy
the jurisdictional amount because the relief requested is essentially the protection of the 1954 Trusts, which
hold a substantial amount of voting and non-voting stock, the value of which is well in excess of $10,000. The
court agrees.").


5


The Third Circuit has taken a different, more restrictive approach. In In re Corestates Trust Fee Litigation, the
plaintiff sought removal of the trustee bank because of excessive swap fees. 39 F.3d 61, 65 (3d Cir. 1994). The
evidence was clear that those fees would not add up to more than the jurisdictional amount. Id. at 66. The Third
Circuit found that the amount in controversy requirement had not been met, holding that "[t]he mere request for
removal of a trustee does not place the entire trust corpus into controversy; instead plaintiffs must seek by way
of an injunction projection from an activity which threatens in excess of [the jurisdictional amount] of the trust
corpus." Id. In other words, under the Third Circuit analysis, the amount in controversy may reach to reach the
entire trust corpus, but does not necessarily do so. See id.


However, neither approach supports the proposition that the amount in controversy for removal of a trustee
could exceed the trust corpus. The potential harm caused by being removed as trustee can extend to the full
value of the trust assets, but cannot exceed it—the remaining trustees cannot misappropriate or improperly
withhold more than the assets in the trust. In short, the damages caused by removing a trustee are capped at the
value of the trust.


As a result, regardless of the approach this Court adopts, the amount in controversy here does not satisfy the
jurisdictional amount. In her Notice of Removal, Defendant Chase claims that the amount in controversy is
$186,418.48, citing to the Trust account's most recent bank *6  statement that purportedly shows a closing
balance of that amount. Defendant Chase attached a copy of the bank statement as Exhibit C. However, as
Plaintiff Moore points out in her Motion to Remand, the $186,418.48 amount was the opening balance for the
period ending January 14, 2014; the Trust account's closing balance on January 14, 2014 was $60,261.99.
Because the remaining $60,261.99 that constitutes the Trust's corpus does not exceed $75,000, Defendant
Chase has not shown that the Court may exercise diversity jurisdiction over this lawsuit.


6
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Defendant Chase tries to bolster her amount in controversy allegations by adding what she calls
"counterclaims" to her Notice of Removal—a list of "potential monetary damages" arising from alleged
violations of trustee powers by Plaintiff Moore.  The additional monetary damages alleged are not
"counterclaims" because the Court is not aware of any causes of action that Defendant Chase has asserted
against Plaintiff Moore. The Court determines the amount in controversy as of the date of removal. Lonnquist v.
J.C. Penney Co., 421 F.2d 597, 599 (10th Cir. 1970). Because Defendant Chase filed no counterclaims prior to
filing her notice of removal, the Court will not consider any counterclaims Defendant Chase may assert in
determining the amount in controversy.


3


3 Doc. 1 at p. 3 (Notice of Removal).


In her petition, Plaintiff Moore also asserts that she is entitled to withhold $7,800 from the distribution due
Defendant Chase under the Trust, because Defendant Chase misused Trust funds during her tenure as co-
Trustee. The sum demanded in good faith is deemed to be the amount in controversy. 28 U.S.C. § 1446(c)(2).
Defendant Chase argues that the amount in controversy presented by this claim is $9,010.80 because Plaintiff
Moore alleges several specific unauthorized uses of Trust funds, the sum of which is $9,010.80.  However, the
Court need not choose which dollar figure to use because Defendant Chase does not reach the minimum juris- 
*7  dictional amount with either one. Even if the Court added the larger value ($9,010.80) to the maximum
amount in controversy posed by the removal of Defendant Chase as Trustee ($60,261.99), the total falls below
$75,000.


4


7


4 See Doc. 1-1 at p. 3 (Petition).  


--------


Defendant Chase has failed to show by a preponderance of the evidence that the amount in controversy exceeds
$75,000; therefore the Court lacks subject matter jurisdiction over this action. Because the case is not
removable, the Court need not consider Plaintiff Moore's final argument, that Defendant Chase did not remove
the lawsuit within the time limit provided by 28 U.S.C. § 1446.


IT IS THEREFORE ORDERED BY THE COURT that Plaintiff Moore's Motion to Remand (Doc. 10) is
granted.


IT IS SO ORDERED.


Dated this 17th day of June, 2014, at Topeka, Kansas


__________ 


Daniel D. Crabtree  


United States District Judge  
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CIVIL ACTION NO. 12-6869
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA


Barbiero v. Kaufman
Decided Jul 30, 2013


CIVIL ACTION NO. 12-6869


07-30-2013


ANTHONY V. BARBIERO v. GERALD S. KAUFMAN, et al.


McLaughlin


MEMORANDUM
McLaughlin, J.


This action centers on a dispute over a particular Philadelphia office building held in trust for several hundred
beneficiaries. One of those beneficiaries, Anthony Barbiero, filed a petition in the Orphans' Court Division of
the Philadelphia County Court of Common Pleas, seeking removal of the current trustee, Gerald S. Kaufman
Corporation ("Kaufman Corp."), and its assignee, Gerald S. Kaufman, and their replacement by a successor
trustee ad litem. Kaufman and Kaufman Corp. thereafter removed Barbiero's suit to this Court. Barbiero has
filed a motion to remand under 28 U.S.C. § 1447(c), arguing that this Court lacks subject matter jurisdiction to
adjudicate the controversy. The respondents have filed a motion to dismiss.


Prior to the initiation of Barbiero's suit, Kaufman and Kaufman Corp. filed a lawsuit in Illinois state court to
reform the operative trust agreement, which remains pending. In their suit, Kaufman and his company named
Barbiero as one of the defendants representing the entire class of trust beneficiaries.


This Court held oral argument on the parties' motions *2  to remand and to dismiss on July 11, 2013. The Court
will now deny Barbiero's motion to remand. In view of the first-filed and continuing Illinois court proceeding,
it will, however, dismiss this case for lack of subject matter jurisdiction pursuant to the Princess Lida doctrine.


2


I. Background
The facts herein discussed are those necessary to determine whether this Court has subject matter jurisdiction,
which is predicated on the parties' citizenship and the nature of the claims at issue, and to describe the relevant
procedural background. Facts are drawn from the assertions in Barbiero's petition filed in the Court of Common
Pleas, the exhibits attached thereto, matters of public record, and other filings by the parties. The only pleading
allegations accepted as true for purposes of this motion are those in the petition concerning the structure of the
trust at the heart of this litigation and the parties' relationships to that trust and its corpus, about which all
parties appear to agree.


A. Structure of the Trust


1
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This lawsuit involves the Terminal Commerce Building located at 401 N. Broad Street in Philadelphia
("Property"), which is presently held in trust for over 600 tenant-in-common *3  beneficiaries. The trust was
created pursuant to a trust agreement executed in 1959. Under the 1959 trust agreement, five individuals,
referred to as "Nominees," purchased and agreed to hold title to and manage the Property as trustees. Pet. ¶¶ 6,
10-12; PX A (9/1/59 Trust Agmt.) ¶ 1.
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1


1 "PX" refers to the exhibits submitted by Barbiero in conjunction with his petition.


The trust agreement provides that, aside from a 99-year leasehold estate granted to the Terminal Commerce
Building of Philadelphia, Inc., "[t]he Nominees shall not sell or agree to sell, mortgage, encumber or transfer
the real property . . . , except upon the written direction of all of the Tenants-In-Common." Pet. ¶ 12; PX A ¶ 4.


On May 2, 1983, the Nominees entered into a new nominee agreement with respondent Gerald S. Kaufman, the
son of one of the original Nominees. Through that agreement, the original Nominees conveyed to Kaufman all
of their powers and authority under the trust agreement. Kaufman became the sole Nominee-i.e., trustee-
holding title to and managing the Property on behalf of the tenants in common. In 1999, Kaufman deeded title
to the Property to his corporation, respondent Kaufman Corp. Since that time, Kaufman Corp. has been the
Nominee for the tenants in common, and Kaufman has been the company's assignee. Pet. ¶¶ 18, 20-21. *44


B. Illinois Reformation Action


On August 9, 2012, Kaufman and Kaufman Corp. filed a suit in Illinois state court against three of the tenants
in common: Nanette Appel-Bloom, Alan S. Jacobs, and Anthony Barbiero, the petitioner in this suit ("Illinois
Action"). The Illinois Action was filed as a defendant class action lawsuit, in which the three defendants were
named as representatives of all of the tenants in common. PX B (Compl., Kaufman v. Appel-Bloom, No. 12-
CH-30537 (Ill. Cir. Ct., Cook Cnty.)).


In their lawsuit, Kaufman and his corporation seek reformation of the trust agreement. They argue that the
provision requiring unanimous consent among the tenants in common before the Property may be mortgaged or
sold has become unworkable given the sheer number of beneficiaries. They claim that the more than 600
beneficiaries are spread among numerous states and several foreign countries, and that at least 45 of them
cannot be located. Moreover, according to the Illinois Action complaint, 511 tenants in common holding
approximately 90% of the beneficial interests in the Property have already approved granting the Nominee
power to mortgage or sell the Property without unanimous consent. Kaufman alleges that only four
beneficiaries, including Barbiero, have expressed any opposition to reforming the trust agreement in this
manner. Id. ¶¶ 2-3, 22-27. *55


Kaufman requests that the Illinois court exercise its reformatory authority to strike the unanimous consent
provision from the trust agreement and replace it with a provision that reads as follows: "The Trustees (referred
to above as Nominees), . . . may borrow money, sell, mortgage, encumber, assign rents of, and grant liens upon,
the property that is the subject of this Agreement, in the exercise of reasonable prudence and judgment."
Kaufman further requests an order permitting Kaufman Corp. and him to deviate from the 1959 trust agreement
and engage in any of those enumerated activities without written direction or approval of any of the tenants in
common. Id., Prayer (d)-(e) (quotation marks omitted).


Kaufman contends that the proposed reformation would permit Kaufman Corp. to obtain a new loan and
mortgage on the Property. Id. ¶ 29.
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On May 30, 2013, upon Barbiero's motion, the Illinois court dismissed him as a defendant for lack of personal
jurisdiction. The court determined that Barbiero has an interest in a trust administered in the state of Illinois,
which satisfies the requirement for assertion of jurisdiction under Illinois' long-arm statute. Nevertheless, the
Illinois court found that actually exercising jurisdiction over Barbiero would offend due *6  process because he
lacked minimum contacts with the state.  Kaufman v. Appel-Bloom, No. 12-CH-30537 (Ill. Cir. Ct., Cook
Cnty. May 30, 2013). The Illinois Action otherwise remains pending.


6
2


2 According to the parties, the Illinois court has granted a motion by Kaufman and Kaufman Corp. for an interlocutory


appeal of that order dismissing Barbiero. 7/3/13 Letter from B. Robins at 1 n.1; 7/11/13 Hr'g Tr. at 5-6.


C. Barbiero Action


The suit presently before this Court was instituted by Barbiero in the Philadelphia County Court of Common
Pleas on November 14, 2012. Barbiero and his wife jointly hold a 0.0549% ownership interest in the Property
as tenants in common. Relying on Pennsylvania law, Barbiero seeks to remove Kaufman Corp. as trustee and
Kaufman as its assignee, and asks that a successor trustee ad litem be installed in their place. Pet. ¶¶ 5, 66-87.


Barbiero alleges that Kaufman and Kaufman Corp. have breached their duties to (a) administer the trust in good
faith in accordance with the trust's provisions and purposes and in the interests of the beneficiaries; (b) be free
from conflicts of interest; (c) act impartially in investing, managing, and distributing trust property; (d)
administer the trust as would a prudent person; and (e) take reasonable steps to take control of and protect the
trust property. In support of his contentions, *7  Barbiero asserts that Kaufman violated the terms of the trust
agreement when he transferred title to the Property to Kaufman Corp. without the unanimous consent of all
tenant-in-common beneficiaries and that Kaufman and Kaufman Corp. violated the same provision of the
agreement by issuing a mortgage on the Property to Aries Capital Incorporated ("Aries"), again without the
beneficiaries' unanimous consent. Barbiero also claims that Kaufman has a financial interest in the company
that ultimately succeeded Aries as mortgagee on the aforementioned mortgage, which creates a conflict of
interest given his duties and obligations as a trust fiduciary. Furthermore, Barbiero contends that Kaufman
continues to mismanage the trust, risking foreclosure on the Property. Id. ¶¶ 46, 59, 70-75, 77-78.
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On November 16, 2012, the Orphans' Court issued an order to show cause why Kaufman Corp. and Kaufman
should not be removed as trustees and why a successor trustee ad litem should not be appointed to administer
the affairs of the Property. 12/13/12 Mattioli Decl., Ex. A (Decree, In Re: Tenants in Common of 401 N. Broad
St., No. 123520 (Pa. Ct. Com. Pl., Phila. Cnty. Nov. 16, 2012)) (Docket No. 3). Rather than submit a response,
the respondents removed the case to federal court on December 7, 2012. They contend that federal jurisdiction
is supplied by diversity among the three named parties or the Class Action Fairness Act ("CAFA") because
Barbiero's suit is, in effect, a *8  class action brought on behalf of all of the tenant-in-common beneficiaries.
12/7/12 Notice of Removal (Docket No. 1).
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II. Analysis
Barbiero has moved to remand this action back to the Pennsylvania Orphans' Court on several grounds. First,
Barbiero disputes the bases for subject matter jurisdiction asserted by the respondents in their notice of
removal; he contends that this Court lacks subject matter jurisdiction under either traditional diversity
principles or CAFA. Second, Barbiero asserts that, as between this Court and the Orphans' Court, the Princess
Lida doctrine confers exclusive subject matter jurisdiction in this trustee removal suit on the Orphans' Court.
Finally, Barbiero argues that, even if removal was jurisdictionally proper, this Court should use its inherent
abstention power to remand the case to the Court of Common Pleas.


3
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The Court finds that there is complete diversity among the parties, creating a basis for subject matter
jurisdiction. It also concludes that remand is not warranted by the Princess Lida rule or principles of abstention.
The Court finds that the Princess Lida rule does, however, require it to defer to the prior exclusive jurisdiction
over the trust and its property asserted by the Illinois court. For that reason, it will dismiss this suit without
prejudice. *99


A. Diversity Jurisdiction


Invocation of a federal court's diversity jurisdiction under 28 U.S.C. § 1332 requires complete diversity of
citizenship between plaintiffs and defendants. Strawbridge v. Curtiss, 7 U.S. (3 Cranch) 267 (1806); Mala v.
Crown Bay Marina, Inc., 704 F.3d 239, 247 (3d Cir. 2013). With respect to individuals, their citizenship is
governed by the state of their domicile. Swiger v. Allegheny Energy, Inc., 540 F.3d 179, 182 (3d Cir. 2008).
Domicile, unlike residency, is measured by physical presence within a jurisdiction "coupled with a subjective
intention to remain there indefinitely." Washington v. Hovensa LLC, 652 F.3d 340, 344 (3d Cir. 2011).
Allegations pertaining solely to a litigant's residency are insufficient to establish a court's diversity jurisdiction.
McNair v. Synapse Grp., Inc., 672 F.3d 213, 219 n.4 (3d Cir. 2012); see also Krasnov v. Dinan, 465 F.2d 1298,
1300 (3d Cir. 1972).


In his motion to remand, Barbiero asserted that the respondents had failed to demonstrate the existence of
diversity jurisdiction, as their notice of removal averred that he and Kaufman were residents of different states,
but did not set forth their states of domicile. See 12/7/12 Notice of Removal ¶ 3. Barbiero concedes, and the
Court agrees, that the respondents have now clarified that Barbiero and Kaufman are domiciliaries, and not just
residents, of New York and Illinois, respectively, *10  thereby establishing complete diversity among the named
parties.  See 12/26/12 Kaufman Decl. ¶¶ 2-4 (Docket No. 5-1).


10
3


3 The other respondent, Kaufman Corp., is a citizen of Delaware, its state of incorporation, and Illinois, where it has its


principal place of business. Pet. ¶ 3. It does not share Barbiero's New York citizenship. The parties are also in


agreement that the $75,000 amount-in-controversy requirement has been met, and the Court sees no reason to dispute


their assessment. The Property has been valued at no less than $5 million. See 12/7/12 Notice of Removal ¶¶ 2, 4. Even


considering only Barbiero's 0.0549% interest in the Property, which is allegedly endangered by the respondents'


mismanagement, his share is also valued at well over $75,000. It does not appear "to a legal certainty" that Barbiero


risks an injury that falls below the jurisdictional threshold. Frederico v. Home Depot, 507 F.3d 188, 195 (3d Cir. 2007)


(citation omitted).


At oral argument, Barbiero raised a new jurisdictional objection. He argues that the trust managed by the
respondents is itself a party to this litigation and, regardless of whether considered to be a petitioner or
respondent, its inclusion destroys diversity because it has beneficiaries who share citizenship with Barbiero and
with Kaufman. See Emerald Investors Trust v. Gaunt Parsippany Partners, 492 F.3d 192, 205 (3d Cir. 2007)
(holding that a trust's citizenship is determined by that of its trustee and all of its beneficiaries).


Barbiero bases his argument on the fact that the relief he seeks is not just for his own benefit, but for the benefit
of the trust and all of its beneficiaries. He relies on analogy to corporate law, arguing that this is much like a
shareholder derivative suit. In such an action, the corporation is a real party in interest and has traditionally
been included as an *11  indispensable party, with its citizenship considered for diversity purposes. See Ross v.
Bernhard, 396 U.S. 531, 538 (1970); HB Gen. Corp. v. Manchester Partners, L.P., 95 F.3d 1185, 1196 (3d Cir.
1996); 7C Charles A. Wright, et al., Federal Practice & Procedure § 1822 (3d ed. 2007).


11
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As the respondents point out, however, Pennsylvania law on shareholder standing differs markedly from
Pennsylvania trust law. Under Pennsylvania law, "an action to redress injuries to the corporation cannot be
maintained by an individual shareholder, but must be brought as a derivative action in the name of the
corporation." Official Comm. of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340, 348 (3d Cir.
2001) (superseded on other grounds) (quotation marks and citations omitted). As a consequence, the
corporation is included as a party.


The statute under which Barbiero commenced this proceeding, on the other hand, does not incorporate any such
derivative standing principle. That statute permits a single beneficiary to petition for removal of a trustee, and
nowhere says that the action must be brought on behalf of the trust. 20 Pa. Cons. Stat. Ann. § 7766(a). Indeed,
Pennsylvania law requires a court to hold an evidentiary hearing as to the trustee's fitness upon the removal
petition of "any party in interest" and even permits a court to remove a trustee on its own *12  initiative. Id. §§
3183, 7766(a), 7766(d) (emphasis added). It is true that the standard for removing a trustee requires
consideration of "the interests of the beneficiaries" and removal cannot be "inconsistent with a material purpose
of the trust." Id. § 7766(b). That does not mean, however, that the trust is the true party in interest or an
indispensable party. Nor does it mean that a beneficiary seeking trustee removal lacks standing to sue in his
own right.


12


The Court concludes that the trust is not a separate party to this proceeding, and subject matter jurisdiction
exists based on complete diversity among the three named parties. The Court need not, therefore, reach the
respondents' alternative claim that jurisdiction may be exercised under CAFA.


B. The Princess Lida Rule


The Court now turns to Barbiero's argument in favor of remand based on the application of the Princess Lida
doctrine.


1. General Precepts of Princess Lida


It has long been a binding principle in federal and state courts that "the court first assuming jurisdiction over
property may exercise that jurisdiction to the exclusion of other courts." Colo. River Water Conservation Dist.
v. United States, 424 U.S. 800, 818 (1976); see also Princess Lida of Thurn & Taxis *13  v. Thompson, 305 U.S.
456, 466 (1939); United States v. Bank of N.Y. & Trust Co., 296 U.S. 463, 477 (1936).


13


That principle was expressed in terms most applicable to the present controversy in the Supreme Court's 1939
decision in Princess Lida of Thurn & Taxis v. Thompson. In that case, trustees of a fund in which Lida and her
sons were beneficiaries brought an accounting action in the Pennsylvania Court of Common Pleas. One day
later, Lida and one of her sons filed suit in U.S. district court, seeking restoration of the trust corpus and
removal of the trustees based on allegations of their mismanagement. 305 U.S. at 458-60.


The Supreme Court held that both actions were quasi in rem, involving the exercise of judicial authority over
the same trust property, and, because the Court of Common Pleas asserted jurisdiction first, the district court
lacked jurisdiction to hear the later-filed suit. Id. at 465-68. The Supreme Court noted that it was not necessary
for the first court to actually seize the property to preclude other courts from adjudicating subsequently filed
suits regarding the same res. The principle of exclusive jurisdiction applied with equal force "where suits are
brought to marshal assets, administer trusts, or liquidate estates, and in suits of a similar nature where, to give
effect to its jurisdiction, the court must control the property." Id. at 466. In order for the first court to control the
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property *14  without interference and grant the relief requested, "the jurisdiction of the [second] court must
yield." Id. at 466. Such a doctrine, according to the Supreme Court, was "necessary to the harmonious
cooperation of federal and state tribunals." Id.


14


The Court of Appeals for the Third Circuit has held that the Princess Lida principle, also known as the prior
exclusive jurisdiction doctrine, applies where (1) both the first and second litigations are in rem or quasi in rem,
and (2) "the relief sought requires that the second court exercise control over the property in dispute and such
property is already under the control of the first court." Dailey v. Nat'l Hockey League, 987 F.2d 172, 176 (3d
Cir. 1993). For purposes of the first stage of analysis, the relevant inquiry is whether the proceedings at issue
are in rem or quasi in rem within the meaning of the Princess Lida decision, itself. See id. at 177; Shaw v. First
Interstate Bank of Wis., N.A., 695 F. Supp. 995, 999 (W.D. Wis. 1988).


In this circuit, Princess Lida establishes a "mechanical rule" regarding subject matter jurisdiction. Dailey, 987
F.2d at 175-76 (quotation marks omitted). Indeed, Dailey expressly read the Supreme Court's decision in
Princess Lida as setting forth a "doctrine in terms of subject matter *15  jurisdiction."  Id. at 175. Where the rule
applies, a district court presiding over the second-filed case lacks subject matter jurisdiction to hear the
proceeding before it and must defer to the court entertaining the suit that was brought first. Id. at 176.


15 4


4 Courts of appeals in other circuits have framed the Princess Lida rule as an application of prudential abstention, albeit


abstention that does not appear to be discretionary. See Sexton v. NDEX West, LLC, 713 F.3d 533, 536 n.5 (9th Cir.


2013) (finding that the prior exclusive jurisdiction doctrine is not a rule of subject matter jurisdiction, but rather, "a


prudential (although mandatory) common law rule of judicial abstention"); Carvel v. Thomas & Agnes Carvel Found.,


188 F.3d 83, 86 (2d Cir. 1999) (describing the Princess Lida rule as a "rule of comity or abstention, rather than one of


subject matter jurisdiction"); Crawford v. Courtney, 451 F.2d 489, 492 (4th Cir. 1971) (referring to "compulsory


Princess Lida-type abstention").


2. Princess Lida and Remand


Barbiero argues that the rule of Princess Lida requires this Court to remand the instant action to the
Philadelphia County Court of Common Pleas. He contends that the Orphans' Court effectively asserted
exclusive jurisdiction over the Property, the corpus of the trust at issue in this case, when it directed the
respondents to file an answer to the petition and to show cause why they should not be removed as trustees and
be replaced by a successor trustee ad litem.


The Court finds this argument unconvincing. It is clear from the reasoning of Princess Lida that its governing 
*16  principle was designed to prevent two courts from asserting overlapping and potentially conflicting
authority over a single piece of property. The Princess Lida doctrine has no application where there is only one
suit removed from state to federal court, as opposed to two parallel proceedings separately filed in those fora.
Here, the proceedings in Pennsylvania and federal court form a single case, brought in the former and removed
to the latter. Indeed, a properly filed notice of removal places "sole jurisdiction" in the federal court, stripping
the state court of jurisdiction. In re Diet Drugs, 282 F.3d 220, 231 n.6 (3d Cir. 2002). No federal-state
disharmony will result from transferring adjudication of matters pertaining to the Property from the Orphans'
Court to this Court, and the Princess Lida rule cannot be used to remand this action.  *17


16


517


5 Other district courts considering the issue have split over whether the prior exclusive jurisdiction principle presents


cause for remand. Compare Jones v. Home Mortg. Direct Lenders, No. 12-289, 2012 WL 6645612, at *2 (D. Nev. Dec.


20, 2012); Brinkman v. Bank of Am., N.A., No. 11-3240, 2012 WL 3582928, at *16 (D. Minn. Aug. 17, 2012); Gogert


v. Reg'l Tr. Servs., Inc., No. 11-1578, 2012 WL 289205, at *2-3 (W.D. Wash. Jan. 31, 2012); Barr v. Hagan, 322 F.


Supp. 2d 1280, 1282 (M.D. Ala. 2004); Am. Lung Ass'n of N.H. v. Am. Lung Ass'n, No. 02-108, 2002 WL 1728255, at
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*3 (D.N.H. July 25, 2002) (all finding that Princess Lida does not apply to a single case removed from state to federal


court); with Mellon Bank, N.A. v. Poling, No. 04-1461, 2004 WL 1535799, at *4 (E.D. Pa. June 10, 2004); Glenmede


Trust Co. v. Dow Chem. Co., 384 F. Supp. 423, 432-34 (E.D. Pa. 1974) (both remanding a removed quasi in rem suit,


finding that, pursuant to Princess Lida, it should remain in the Orphans' Court where it was originally filed). It bears


noting that, in Glenmede, the court's application of the Princess Lida doctrine was not central to its disposition of the


case. The Glenmede court looked to that rule as an additional reason for remand only after determining that it otherwise


lacked subject matter jurisdiction. 384 F. Supp. at 433-34.


C. Abstention


As a final argument in favor of remand, Barbiero appeals to the Court's powers of abstention. He argues that,
even if this Court has jurisdiction to adjudicate the present suit, it should decline to do so and should instead
remand the action back to the Orphans' Court, given its expertise in the area of trusts and estates.
Notwithstanding the Orphans' Court's greater familiarity with Pennsylvania trust law, the Court does not find
remand warranted on the facts presented.


Federal courts have a "virtually unflagging obligation . . . to exercise the jurisdiction given them." Colo. River,
424 U.S. at 817. Once federal jurisdiction is properly invoked, abstention is appropriate only in limited
circumstances. See Hi Tech Trans, LLC v. New Jersey, 382 F.3d 295, 303 (3d Cir. 2004) (identifying the
accepted bases for abstention, drawn from Supreme Court precedent).


Barbiero does not even attempt to demonstrate how this suit falls into one of the recognized categories of
abstention. Moreover, he does not articulate and the Court fails to perceive how the exercise of federal
jurisdiction will impede judicial economy or comity interests, which underlie several branches of abstention
doctrine, vis-a-vis the Pennsylvania courts. *18  Chiropractic Am. v. Lavecchia, 180 F.3d 99, 103 (3d Cir. 1999).
Significantly, there is no concurrently pending suit regarding this trust in Pennsylvania court. Nor, as far as this
Court can tell, does the petition raise novel or unsettled issues of Pennsylvania law that a state tribunal could
more effectively resolve. See Ryan v. First Pa. Banking & Trust Co., 519 F.2d 572, 575 (3d Cir. 1975). Federal
review of Pennsylvania's well-established laws regarding trustees' fiduciary duties also does not risk disruption
to a comprehensive scheme or interference with the articulation of a "coherent public policy" in the
Commonwealth. Chiropractic Am., 180 F.3d at 105 (citing New Orleans Pub. Serv., Inc. v. Council of New
Orleans, 491 U.S. 350, 361 (1989)). The fact that the Orphans' Court may have more experience analyzing
these issues is not, standing alone, sufficient cause for abstention.


18


The Third Circuit precedent on which Barbiero relies does not counsel in favor of a different result. In
Reichman v. Pittsburgh National Bank, cited by Barbiero, the Third Circuit affirmed the district court's decision
to dismiss on abstention grounds a suit against a trustee for a surcharge and an accounting of trust assets in
favor of an accounting action also pending in the Orphans' Court. 465 F.2d 16, 17-18 (3d Cir. 1972). Although
recognizing the Orphans' Court's "special ability . . . to decide [such] issues in view of its exclusive *19  state
jurisdiction over trusts and estates," the Court of Appeals also cited efficiency interests as a justification for
abstention. The court expressly relied on the fact that there was a "substantial identity" of issues raised in the
federal and Orphans' Court proceedings in determining that abstention had been proper. The procedural posture
of this case is substantially different. Here, there is no separate Orphans' Court suit with which this Court may
interfere or where the claims in this suit may be consolidated. Whatever the possibility for abstention based on
the Orphan Courts' expertise where parallel proceedings exist, the absence of any concurrent suit counsels
strongly against abstention.
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6 Similarly, in Mellon Bank, an Eastern District of Pennsylvania case, the court cited the Orphans' Court's specialized


expertise in trust law as a reason for remand, but only after finding that its own subject matter jurisdiction was doubtful.


2004 WL 1535799, at *4-5. Moreover, in that case, unlike the one at bar, the Orphans' Court had previously asserted


jurisdiction over the trust property in separate proceedings, conducting the initial trust accounting. Id. at *5.


Furthermore, if any court has established a familiarity with the claims at issue in this case, it is this Court. As
both sides acknowledge, Barbiero's claims duplicate in large measure the causes of action in the Appel suit over
which this Court previously presided. The Court did not engage in a full merits analysis of the Appel Action
claims, instead granting judgment in favor of Kaufman, Kaufman Corp., and other defendants in that suit on the
basis of the statute of limitations and laches. *20  Nevertheless, the Court's oversight of the Appel Action over
several years provides it with a background pertinent to the legal and factual issues now at play.


20


Finally, the Court is guided by recent Supreme Court precedent limiting the circumstances under which federal
courts should cede jurisdiction over state law claims because they fall within the traditional province of state
courts. In Marshall v. Marshall, the Supreme Court chided the lower federal courts for too liberally construing
the carve-outs to federal diversity jurisdiction for domestic relations and probate matters. 547 U.S. 293, 299
(2006). The Court found that each exception operated to preclude jurisdiction in only a narrow range of cases.
Id. at 307, 311-12. Notably, neither exception applies to pure issues of state trust law. See, e.g., Curtis v.
Brunsting, 704 F.3d 406, 410 (5th Cir. 2013); Evans v. Pearson Enters., Inc., 434 F.3d 839, 847-49 (6th Cir.
2006). The Marshall Court's reasoning, based on the admonition that federal courts "'have no more right to
decline the exercise of jurisdiction which is given, than to usurp that which is not given,'" is, therefore, all the
more forcefully felt in trust administration cases, where jurisdiction is concededly proper. Marshall, 547 U.S. at
298-99 (quoting Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404 (1821)).


In short, Marshall makes clear that federal courts have *21  exceedingly limited warrant to simply yield
jurisdiction on matters of state law. For that reason, the Court expresses great wariness of abstaining in this
trustee removal suit merely because such claims are generally brought in the Orphans' Court.


21


Under these circumstances, the Court finds that remand based on abstention is not merited.


D. Princess Lida and Dismissal


Although the Court finds that remand is not required under the rationale of Princess Lida, it concludes that the
prior exclusive jurisdiction rule does require it to dismiss this action in favor of the Illinois Action, which was
filed some three months before this case.


As a preliminary matter, Barbiero argues that the Court should not defer to the Illinois court because his motion
exclusively seeks remand to the Court of Common Pleas. The respondents also have not formally moved for
dismissal on Princess Lida grounds, although they raised the possibility of dismissal on that basis in their
opposition to Barbiero's motion to remand. In opposing the remand motion, the respondents maintained that, if
the Court determined this suit to be an in rem or quasi in rem action, then it should similarly find the Illinois
Action to be in rem or quasi in rem and dismiss this *22  case in favor of the earlier-filed suit in Illinois.22 7


7 At oral argument, the respondents altered their position. Counsel for the respondents clarified that they viewed neither


this suit nor the Illinois Action as in rem or quasi in rem, although counsel conceded that he was somewhat unfamiliar


with the distinction between those concepts. Proceeding under the assumption that both aforementioned actions were in


rem or quasi in rem, though, respondents' counsel argued that this Court was the first to assert jurisdiction over the trust


when it adjudicated the Appel Action and should retain jurisdiction on that basis. Contrary to counsel's contention, this


Court's jurisdiction does not trump that of the Illinois state court under Princess Lida. By any measure, the Appel
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Action concluded before commencement of the Illinois Action, and this Court did not continue to exercise jurisdiction


over the trust once the Appel Action ended. Thus, when the Illinois Action began, this Court did not still have


jurisdiction over the trust. In terms of the priority of jurisdiction, the Illinois court comes before this Court.


Notwithstanding the scope of the parties' formal motions, the Court has the power to dismiss this suit sua
sponte. The Third Circuit has characterized the principle behind Princess Lida as one that governs federal
courts' subject matter jurisdiction. Dailey, 987 F.2d at 175-76. Subject matter jurisdiction is non-waivable, and
courts always have an obligation to satisfy themselves that such jurisdiction exists. Nesbit v. Gears Unlimited,
Inc., 347 F.3d 72, 76-77 (3d Cir. 2003) (citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274,
278 (1977)). "A necessary corollary is that the court can raise sua sponte subject-matter jurisdiction concerns."
Id.; see also Fed. R. Civ. P. 12(h)(3). In addition, each side has already presented legal briefs and oral argument
as to *23  whether dismissal based on the Princess Lida rule is appropriate.23


Moving to the first step of the Princess Lida analysis, the Court must determine if both the Illinois Action and
this litigation qualify as in rem or quasi in rem suits. For purposes of this doctrine, the Supreme Court has
stated that actions to "administer trusts" are considered to be quasi in rem. Princess Lida, 305 U.S. at 466.


Of course, not every action that somehow relates to or implicates a trust qualifies as a quasi in rem
administration action. The primary distinction in this area of the law is weeding out claims that seek only to
adjudicate an individual's right to trust property or tort suits against a trustee in his or her individual capacity.
See Dailey, 987 F.2d at 176. Such suits are in personam and do not trigger application of the Princess Lida
principle. See, e.g., Princess Lida, 305 U.S. at 466-67 (noting that a party's suit to establish a property interest
in trust assets is an in personam question that does not involve exclusive jurisdiction concerns); Marshall v.
Lauriault, 372 F.3d 175, 180-81 (3d Cir. 2004) (finding that a determination of rights in a trust among the
parties does not concern in rem claims requiring jurisdiction over a trust corpus); Al-Abood ex rel. Al-Abood v.
El-Shamari, 217 F.3d 225, 229, 232 (4th Cir. 2000) (finding a suit seeking only money damages for tort and
RICO claims to fall beyond the scope of Princess Lida); Sw. Bank *24  & Trust Co. v. Metcalf State Bank, 525
F.2d 140, 142-43 (10th Cir. 1975) (determining that a suit seeking money damages from a trustee for breach of
duties under trust instruments was in personsam).


24


Judged against this backdrop, both the present suit and the Illinois Action qualify as property-based claims
under the Princess Lida standard. Neither involves claims for money damages or a determination of individual
property rights. Instead, each is intimately connected to issues of actual trust administration.


The forms of relief sought in the suit presently before this Court, removal of the trustee and installment of a
judicially appointed successor, are similar to those at issue in Princess Lida itself. In Princess Lida, the second-
filed federal action involved, among other things, a request for removal of the trustee. The Supreme Court
found that the claims before the district court related "solely . . . to administration" of the trust and were
properly denominated as quasi in rem. 305 U.S. at 466-67. The Pennsylvania Supreme Court, whose decision
was affirmed in Princess Lida, similarly described actions to remove and appoint trustees as forms of trust
administration and management that fall within the class of claims governed by the prior exclusive jurisdiction
principle. Thompson v. Fitzgerald, 198 A. 58, 65-66 (Pa. 1938); see also Singer v. Dong Sup Cha, 550 *25  A.2d
791, 792 (Pa. Super. Ct. 1988).


25


Other courts have subsequently found that "a suit that concerns or determines the ownership, control and
administration of a trust and the powers, duties and liabilities of the trustees is either in rem or quasi in rem."
Cassity v. Pitts, 995 F.2d 1009, 1012 (10th Cir. 1993); see also Jage v. Trust Co. of Okla., No. 06-249, 2009
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WL 3241659, at *5 (N.D. Okla. Sept. 30, 2009) (noting that actions affecting the identity of trustees are quasi
in rem); Silberman v. Worden, No. 87-8368, 1988 WL 96537, at *3 (N.D. Ill. Sept. 15, 1988) (same).


Moreover, pursuant to Pennsylvania law, this Court is not limited to granting relief in the form of removing the
present trustees and may order interim, alternative, or additional forms of relief. For instance, the Court may
require the respondents to file an account or restore trust property. 20 Pa. Cons. Stat. Ann. §§ 7766(c), 7781(b).
Such forms of relief are also quasi in rem for purposes of Princess Lida. Princess Lida, 305 U.S. at 463-67;
Dailey, 987 F.2d at 175, 177.


The respondents have not offered and the Court has not found any cases discussing whether actions to reform a
trust agreement under Illinois law, such as the Illinois Action, are classified as in rem or quasi in rem.
Nevertheless, the Court concludes that the Illinois state court suit comes within the ambit of Princess Lida, as
well. The litigation in Illinois *26  clearly centers on administration of the trust, and, more specifically,
administration of trust property, as well as defining the powers of the Property's trustee. Indeed, the main
objectives of Kaufman and Kaufman Corp. in bringing the reformation action is to change a provision in the
trust's governing document regarding how the trustee may confer rights to the Property and to give Kaufman
Corp. the authority to grant third parties mortgages and other ownership interests in the Terminal Commerce
Building without prior approval of the beneficiaries. Cf. Dailey, 987 F.2d at 176-77 (determining that an action
involving interpretation of a pension plan and application of its terms to a trust is brought quasi in rem);Cassity,
995 F.2d at 1012 (classifying suits over the "powers[ and] duties . . . of the trustee" as in rem or quasi in rem).


26


Next, the Court must determine whether the relief sought in this suit requires it to exercise control over
property already under the jurisdiction of the Illinois court.  Dailey, 987 F.2d at 176. Essentially, this inquiry
seems to require the *27  Court to assess whether its assertion of jurisdiction would cause the sort of inter-
jurisdictional disharmony over property-based claims that the prior exclusive jurisdiction doctrine seeks to
avoid.


8


27


8 At one point in the Dailey opinion, the Third Circuit refers to this part of the Princess Lida analysis as asking whether


the claims in the two suits are "essentially the same." 987 F.2d at 177. That appears to be a bit of a misnomer. The


relevant question, as stated earlier in that opinion and reflected in the Dailey court's analysis, is whether the second


court is being asked to exercise control over a piece of property already under the first court's jurisdiction. Id. at 176-


77.


That standard is met here. Even though, as Barbiero points out, the relief requested in the two cases is different,
a disposition of this case could well interfere with the proceedings in the Illinois Action. In that litigation,
Kaufman Corp. and Kaufman, relying on their powers as trustee and assignee, seek to reform the terms of the
trust. Quite plainly, if this Court were to remove them from their positions, as Barbiero requests, it would
greatly impede the trust administration proceedings of the Illinois Action and call into question the justiciability
of that suit.


The fact that Barbiero was dismissed from that action for lack of personal jurisdiction does not require a
different outcome. That is not simply because the order dismissing him as a defendant is currently on
interlocutory appeal, placing his status in the Illinois Action in limbo. It is because the Princess Lida rule is
concerned with courts' jurisdiction over a particular trust or piece of property. Barbiero's dismissal from the
Illinois Action, even if affirmed, does not end that suit. There remain two other named defendants representing
an entire class of beneficiaries in that case, and the Court has no reason *28  to believe that the Illinois court has28
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dismissed or will similarly dismiss them. The Illinois court, therefore, continues to exercise jurisdiction over
the trust property to the exclusion of this Court. Accordingly, the Court must cede jurisdiction to the previously
filed and ongoing Illinois Action, and will dismiss Barbiero's suit.


III. Conclusion
For the foregoing reasons, the Court will deny Barbiero's motion to remand this suit to the Pennsylvania Court
of Common Pleas and will instead dismiss this action.  An appropriate order shall issue separately.9


9 Because the respondents have not specifically requested dismissal based on the mandatory rule propounded in Princess


Lida, the Court does not, strictly speaking, grant their motion to dismiss.  


--------
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MEMORANDUM OPINION


T.S. ELLIS, III, District Judge.  


Al issue in this diversity suit to invalidate an inter vivos trust is whether the judicially-created probate
exception to federal courts' “virtually unflagging obligation ... to exercise the jurisdiction given them” 
operates to require dismissal of this suit. It does not. By Order dated March 5, 2013, dismissal on this ground
was denied, and this memorandum opinion elucidates the reasons for that ruling.


1


1 Ankenbrandt v. Richards, 504 U.S. 689, 705, 112 S.Ct. 2206, 119 L.Ed.2d 468 (1992). 


 


I.2


2 The facts recited here are derived from the complaint and notice of removal. A forthcoming findings of fact and


conclusions of law will set forth the facts found at trial. 


 


Plaintiff Jane Williams Oliver, a citizen of New Jersey, is the daughter—and only living child—of Colonel
William P. Oliver, Jr., United States Marine Corps (retired), the putative settlor of the William P. Oliver, Jr.,
Amended Trust (the “Amended Trust”), the inter vivos trust at issue here. Defendant Charleyrene Danforth
Hines, a citizen of New Mexico, is the trustee and an Amended Trust beneficiary. Defendant Patricia D'Rene


1
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Danforth Lethgo, a citizen of New Mexico, is Mrs. Hines' daughter and an Amended Trust beneficiary.
Defendants Kate Williams Johnson and G. Frederick Williams are citizens of Florida, Amended Trust
beneficiaries, and Col. Oliver's cousins. Defendant Daniel F. Johnson, a citizen of Florida, is Kate Johnson's
husband and is also an Amended Trust beneficiary. Although defendants Kate Johnson, Daniel Johnson, and G.
Frederick Williams were served with the complaint, they have not noticed an appearance in this matter.3


3 It appears from the record that the Amended Trust has already paid these defendants their benefit. 


 


Col. Oliver created the William P. Oliver, Jr., Trust on April 22, 1992. The majority of Col. Oliver's assets were
placed in the trust, and the parties agree that the value of the trust exceeds $1 million. At issue here is the
putative July 23, 2008 Amendment to the Trust, which named Mrs. Hines as the trustee and primary
beneficiary of the Amended Trust, and her daughter, Mrs. Lethgo, as the Amended Trust's primary beneficiary
upon Mrs. Hines' death. 4


4 Neither the original trust nor the Amended Trust was attached to the complaint or the notice of removal. Based on the


pleadings, it appears that Ms. Oliver and her now-deceased sister were the original trust's trustees and primary


beneficiaries. 


 


Col. Oliver died on January 22, 2012. The Clerk of the Circuit Court of Fairfax County, Virginia admitted the
Last Will and Testament of William P. Oliver, Jr. to probate and qualified Mrs. Hines as Executor of Col.
Oliver's estate on March 9, 2012. Col. Oliver's daughter, Ms. Oliver, *636 then initiated this lawsuit in the
Circuit Court of Fairfax County, Virginia on August 6, 2012, seeking a declaration that the Amended Trust was
void. Ms. Oliver alleges that the Amended Trust appears to have been altered by someone other than Col.
Oliver and that it does not reflect Col. Oliver's genuine intent. Defendants Hines and Lethgo, with the consent
of the remaining defendants, timely removed this suit on September 14, 2012, pursuant to 28 U.S.C. §§ 1441
and 1446.


636


II.
It is well settled that a case may only be removed if the federal courts would have had original jurisdiction over
any claim. See28 U.S.C. § 1441. This case was removed from state court on the basis of diversity jurisdiction
and proceeded here through discovery up to the time of trial. Yet, notwithstanding the progress of the case here,
the statute commands that “[i]f at any time before final judgment it appears that the district court lacks subject
matter jurisdiction, the case shall be remanded.” 28 U.S.C. § 1447(c). And as the Fourth Circuit has succinctly
put it, if “federal jurisdiction is doubtful, a remand is necessary.” Mulcahey v. Columbia Organic Chemicals
Co., Inc., 29 F.3d 148, 151 (4th Cir.1994). So it is thus necessary and appropriate, sua sponte, to consider
whether the so-called probate exception operates here to negate subject matter jurisdiction and require a
remand.


Although the federal courts have a “virtually unflagging obligation ... to exercise the jurisdiction given them,”
there are two judicially created exceptions to otherwise proper federal jurisdiction: (i) the domestic relations
exception and (ii) the probate exception. See Ankenbrandt, 504 U.S. 689, 112 S.Ct. 2206 (domestic relations
exception); Marshall v. Marshall, 547 U.S. 293, 126 S.Ct. 1735, 164 L.Ed.2d 480 (2006) (probate exception).
The origins of the probate exception are obscure,  but the probate exception is believed to originate with the
Judiciary Act of 1789, as “the equity jurisdiction conferred by the Judiciary Act of 1789 [,] which is that of the
English Court of Chancery in 1789, did not extend to probate matters.” Markham v. Allen, 326 U.S. 490, 494,


5
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66 S.Ct. 296, 90 L.Ed. 256 (1946).  Despite the mystery surrounding its origins, the probate exception is now
well-established and the Supreme Court in Marshall recently reaffirmed the continued vitality and narrowed
scope of the exception. There, the plaintiff, in a bankruptcy adversary proceeding, brought a tortious
interference claim against her late husband's son for allegedly interfering with her expectancy from an inter
vivos trust. Marshall, 547 U.S. at 301, 126 S.Ct. 1735. The plaintiff prevailed on the merits in both the
bankruptcy court and the district court, but the Ninth Circuit reversed, holding that the probate exception barred
*637 federal jurisdiction because it raised “questions which would ordinarily be decided by a probate court in
determining the validity of the decedent's estate planning instrument [.]” Id. at 304, 126 S.Ct. 1735. The
Supreme Court reversed, unpersuaded by the Ninth Circuit's reasoning, explaining that this case “falls far
outside the bounds of the probate exception[.]” Id. at 308, 126 S.Ct. 1735. In so holding, the Supreme Court
more narrowly and sharply defined the probate exception as follows:


6


637


5 The Seventh Circuit described the probate exception as “one of the most mysterious and esoteric branches of the law of


federal jurisdiction.” Dragan v. Miller, 679 F.2d 712, 713 (7th Cir.1982); see also Marshall, 547 U.S. at 298, 126 S.Ct.


1735 (the probate exception is a “judicially created doctrine[ ] stemming in large measure from misty understandings of


English legal history”). 


 


6 Justice Stevens, in a concurrence, argues that “the most comprehensive article on the subject has persuasively


demonstrated that Markham's [explanation of the probate exception] is ‘an exercise in mythography.’ ” Marshall, 547


U.S. at 316, 126 S.Ct. 1735 (Stevens, J., concurring) (quoting John F. Winkler, The Probate Jurisdiction of the Federal


Courts, 14 Probate L.J. 77, 126 (1997) (Markham's “suggestion that the High Court of Chancery had lacked


jurisdiction to ‘administer an estate’ was preposterous”)). 


 


The probate exception reserves to state probate courts the probate or annulment of a will and the administration
of a decedent's estate; it also precludes federal courts from endeavoring to dispose of property that is in the
custody of a state probate court. But it does not bar federal courts from adjudicating matters outside those
confines and otherwise within federal jurisdiction. 
Id. at 311–12, 126 S.Ct. 1735.  Put simply, the probate exception bars the exercise of federal jurisdiction in
cases that (i) seek to probate or annul a will, or administer a decedent's estate, and (ii) cases that seek to dispose
of property that is in the custody of the state probate courts. Importantly, the Supreme Court criticized the
expansion of the exception by some circuit courts “over a range of matters well beyond probate of a will or
administration of a decedent's estate[,]” such as breach of duty by an executor, breach of fiduciary duty by a
trustee, and tortious interference with a plaintiff's expected inheritance. Id. at 311, 126 S.Ct. 1735.   


7


8


7 Prior to Marshall, there appears to have been at least three different tests for determining whether a dispute fell within


the probate exception. See Peter Nicolas, Fighting the Probate Mafia: A Dissection of the Probate Exception to Federal


Court Jurisdiction, 74 S. Cal. L. Rev. 1479, 1487–92 (2001) (identifying three tests: (i) nature of the claim test; (ii)


route test; and, (iii) practical test). 


 


8 See Mangieri v. Mangieri, 226 F.3d 1, 2–3 (1st Cir.2000) (extension of probate exception to breach of duty by an


executor); Lepard v. NBD Bank, Div. of Bank One, 384 F.3d 232, 234–37 (6th Cir.2004) (extension of probate exception


to breach of duty by a trustee); Rienhardt v. Kelly, 164 F.3d 1296, 1300–01 (10th Cir.1999) (extension of probate


exception to tortious interference with a plaintiff's expected inheritance). 
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At issue here is whether the probate exception, as narrowly defined in Marshall, applies to an inter vivos trust
in the circumstances at bar. Prior to Marshall, a long-standing split of authority had developed on this issue; on
the one hand, several courts have held that the probate exception does not apply to an inter vivos trust.  On the
other hand, a number of courts have held that an inter vivos trust is a will-substitute that is subject to the
probate exception.  A close reading of *638  Marshall arguably suggests that the Supreme Court has swept
aside this split of authority by providing a sharper and clearer definition of the exception and its boundaries.
In any event, Marshall's teaching makes clear that the probate exception does not apply, as here, to a suit that
seeks to invalidate an inter vivos trust.


9


10638
11


9 See Curtis v. Brunsting, 704 F.3d 406, 409–10 (5th Cir.2013); Sianis v. Jensen, 294 F.3d 994, 999 (8th Cir.2002) (citing


a law review article for the proposition that “[m]any, if not most, courts have held that the probate exception does not


apply to actions involving trusts”). 


 


10 See Evans v. Pearson Enterprises, Inc., 434 F.3d 839, 849 (6th Cir.2006) (“Refusing to hear cases regarding will


substitutes is consistent with Markham because adjudication concerning will substitutes would frequently interfere with


probate administration.); In re Marshall, 392 F.3d 1118, 1135 (9th Cir.2004) (noting that plaintiff “cannot avoid the


probate exception simply by stating that the trust which she claims was to be created for her benefit was an inter vivos


trust”); Lepard v. NBD Bank, 384 F.3d 232, 237–38 (6th Cir.2004) (discussing the probate exception in the context of


breach of fiduciary duty claims involving a trust); Golden ex rel. Golden v. Golden, 382 F.3d 348, 359 (3d Cir.2004),


overruled, in part, on other grounds by Marshall, 547 U.S. at 311, 126 S.Ct. 1735) (“causes of action involving trusts


are treated under the probate exception in the same way as actions involving wills”); Storm v. Storm, 328 F.3d 941, 947


(7th Cir.2003) (holding that “the exception applies despite this being a dispute over the terms of an inter vivos trust


rather than a traditional will”). 


 


11 The post-Marshall district courts that have followed the split do not adequately address the import of Marshall. See,


e.g., Vaughn v. Montague, No. C11:2046, 924 F.Supp.2d 1256, 1267–69, 2013 WL 593786, at *9–10 (W.D.Wash. Feb.


14, 2013) (holding that probate exception applied to certain claims in an inter vivos trust dispute); Chabot v. Chabot,


No. 4:11cv217, 2011 WL 5520927, at *3–*6 (D.Idaho Nov. 14, 2011) (holding that probate exception could apply to an


inter vivos trust); see also Marcus v. Quattrocchi, 715 F.Supp.2d 524, 531 n.4 (S.D.N.Y.2010) (collecting cases);


Kennedy v. Trustees of Testamentary Trust of Will of Kennedy, 633 F.Supp.2d 77, 81–82 (S.D.N.Y. June 19, 2009)


(discussing application of probate exception to dispute involving testamentary trust). 


 


To begin with, the probate exception, as a judicially created exception, is, as Marshall confirms, narrow. And,
the thrust of the Marshall decision makes clear that the scope of the probate exception is limited to actual
probate matters. The Supreme Court rejected the repeated expansion of the exception to matters that were
merely ancillary to probate. An inter vivos trust is not a will, and although it may, on occasion,  serve as the
functional equivalent of a will, the application of the probate exception to such trusts would mark an
unwarranted expansion of the exception. There are, as the Supreme Court noted, “no ‘sound policy
considerations' [that] militate in favor of extending the probate exception to cover the case at hand.” Marshall,
547 U.S. at 312, 126 S.Ct. 1735.  The same is true here. Moreover, a suit to invalidate an inter vivos trust does
not require a federal court to assume in rem jurisdiction over property subject to the jurisdiction of a state
probate court. As the Fifth Circuit explained in Curtis, “because the assets in a living or inter vivos trust are not
property of the estate at the time of the decedent's death, having been transferred to the trust years before, the
trust is not in the custody of the probate court and as such the probate exception is inapplicable to disputes


12


13


4


Oliver v. Hines     943 F. Supp. 2d 634 (E.D. Va. 2013)



https://casetext.com/_print/doc/oliver-v-hines?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N196765

https://casetext.com/_print/doc/oliver-v-hines?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N196773

https://casetext.com/_print/doc/oliver-v-hines?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N196786

https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/case/sianis-v-jensen-2#p999

https://casetext.com/case/evans-v-pearson-enterprises-inc#p849

https://casetext.com/case/in-re-marshall-20#p1135

https://casetext.com/case/lepard-v-nbd-bank-a-div-of-bank-one#p237

https://casetext.com/case/golden-ex-rel-golden-v-golden#p359

https://casetext.com/case/marshall-v-marshall-4#p311

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/storm-v-storm#p947

https://casetext.com/case/vaughn-v-montague#p1267

https://casetext.com/case/vaughn-v-montague#p9

https://casetext.com/case/chabot-v-chabot-2#p3

https://casetext.com/case/marcus-v-quattrocchi#p531

https://casetext.com/case/kennedy-v-trustees-of-testamentary-trust-of-last-will#p81

https://casetext.com/_print/doc/oliver-v-hines?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N196808

https://casetext.com/case/marshall-v-marshall-4#p312

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/_print/doc/oliver-v-hines?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N196816

https://casetext.com/case/oliver-v-hines





concerning administration of the trust.” 704 F.3d at 410.  Accordingly, a federal court may properly exercise
jurisdiction over a diversity suit that seeks to invalidate an inter vivos trust without running afoul of the probate
exception; indeed, to apply the probate exception to such a suit would impermissibly expand the scope of the
probate exception.


14


12 Some trusts, such as the trust at issue here, supplement, rather than replace, a will. Here, Col. Oliver formed the


Amended Trust in addition to, rather than in place of, a will. 


 


13 Indeed, as Justice Stevens noted in his concurrence in Marshall, rather “than preserving whatever vitality that the


“exception” has retained as a result of the Markham dicta, I would provide the creature with a decent burial in a grave


adjacent to the resting place of the Rooker–Feldman doctrine.” Marshall, 547 U.S. at 318, 126 S.Ct. 1735 (Stevens, J.,


concurring). Although neither the probate exception nor the Rooker–Feldman doctrine warrants burial, neither warrants


judicial expansion. 


 


14 See also Sianis, 294 F.3d at 999 (holding that because the “probate court entertained no jurisdiction over [the trust's]


res” and because parties could not “have challenged the validity of the Trust in the probate proceeding,” the probate


exception did not apply to an inter vivos trust). 


 


The courts that have applied the probate exception to inter vivos trusts have reasoned*639 that the probate
exception applies because the inter vivos trust is merely a will-substitute.  As one district court recently
explained, the application of the probate exception to an inter vivos trust “makes sense given that Americans
increasingly use trusts to transfer their wealth rather than wills.” Chabot, 2011 WL 5520927 at *4.  Yet, this
argument is unpersuasive. Although an inter vivos trust may, on occasion, serve as the functional equivalent of
a will,  there is no warrant for expanding the probate exception to cover such trusts, given that the Supreme
Court specifically cautioned against any judicial expansion of the exception. As Chief Justice Marshall once
cautioned, a court “must take jurisdiction if it should ... [as a court has] no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not given.” Cohens v. Virginia, 6 Wheat. 264, 404, 5
L.Ed. 257 (1821).


639
15


16


17


18


15 As one law review article puts it, “will substitutes are nothing more than ‘nonprobate wills[.]’ ” John H. Langbein, The


Nonprobate Revolution and the Future of the Law of Succession, 97 Harv.L.Rev. 1108, 1137 (1984). 


 


16 See also Storm, 328 F.3d at 947 (“Given the growth in recent years of various ‘will substitutes,’ we are loath to throw


open the doors of the federal courts to disputes over testamentary intent simply because a decedent chose to use a will


substitute rather than a traditional will to dispose of his or her estate.”). 


 


17 Of course, the argument that a trust is the functional equivalent of a will for jurisdictional purposes loses considerable


force where, as here, the decedent had a successfully probated will in addition to an inter vivos trust. 


 


18 See also Marshall, 547 U.S. at 299, 126 S.Ct. 1735 (“In the years following Marshall's 1821 pronouncement, courts


have sometimes lost sight of his admonition and have rendered decisions expansively interpreting the [probate


exception].”). 
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III.
These principles applied here point persuasively to the conclusion that the so-called probate exception does not
operate here to oust the exercise of federal diversity jurisdiction. This suit seeks to invalidate the Amended
Trust, not a will. Moreover, this suit does not seek the administration of an estate or the probate of a will. And
importantly, the assets in the Amended Trust are not subject to the jurisdiction of a state probate court.
Accordingly, the probate exception does not apply to this dispute, and diversity jurisdiction is proper pursuant
to 28 U.S.C. § 1332.19


19 Like all diversity cases, although the federal court is competent to hear this case, it does not follow that the federal


court is the best forum for such a case. State courts have special expertise and experience in matters such as inter vivos


trusts, and importantly, in the event that difficult or novel issues are presented, appeals from the state courts are taken to


the state appellate system rather than to the federal appellate system. These are sound reasons for a plaintiff to choose a


state forum for adjudication of this dispute. But, as long as Congress gives parties the choice of a federal forum, that


forum has an “unflagging” duty to exercise the jurisdiction Congress has allowed. 


 


An Order issued on March 5, 2013 setting forth this ruling.
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HASTINGS, Defendant.


SIDNEY A. FITZWATER, SENIOR JUDGE.


MEMORANDUM OPINION AND ORDER


SIDNEY A. FITZWATER, SENIOR JUDGE.


In this removed action, plaintiffs Jessica L.
Humphreys Baxter, Cassandra A. Humphreys
Guerrero, and Stephanie V. Humphreys move to
remand to the county probate court based on two
alleged procedural defects. For the reasons set out
below, the court denies the motion to remand and
the parties' respective requests for attorney's fees
and sanctions.


I


Plaintiffs are children of decedent Mark Edmond
Humphreys (“Mark”).  Defendant *1  Emily
Hastings (“Hastings”) is Mark's second wife and
surviving widow. Plaintiffs filed their original
petition in the county probate court on April 1,
2022. In their petition, they request that certain
funds held by Hastings-a “Payable-on-Death”
payment from Mark's bank account, Mark's life
insurance funds, and Mark's 401k funds- be
returned to Mark and his estate.


11


1 Plaintiffs contend that the court cannot


consider the exhibits that Hastings has


attached to her response to the motion to


remand, and must strike most of them,


because the exhibits do not comply with


N.D. Tex. Civ. R. 7.1(i) and 7.2(e). The


court need not address this contention


because it is relying on plaintiffs' exhibits,


not Hastings' exhibits, and, regardless, any


differences are immaterial because the


material facts are not in dispute.


On April 4, after plaintiffs filed their original
petition, plaintiffs' counsel sent a copy to Hastings'
counsel via email. On April 12 Hastings' counsel
contacted plaintiffs' counsel by phone, stating that
he was authorized to accept informal service of
process and would sign a Tex.R.Civ.P. 11
agreement accepting such service. On April 27
Hastings' counsel signed the agreement,
consenting to an effective service date of April 19.
On April 28 the agreement was filed with the
probate court. Hastings filed an answer in the
probate court on May 16, and removed this case
based on diversity of citizenship one day later, on
May 17. Plaintiffs then filed the instant motion to
remand, which Hastings opposes. The court is
deciding the motion on the briefs, without oral
argument.


II


Plaintiffs move to remand this case on two
grounds, both of which present procedural
challenges. They contend, first, that Hastings'
notice of removal, filed on May 17, is untimely
under 28 U.S.C. § 1446(b). According to
plaintiffs, the 30-day clock that governs removal


1
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to federal court commenced on April 4, when
plaintiffs' counsel sent Hastings' counsel a copy of
the probate court original petition. In their reply,
plaintiffs change course *2  and offer another date
as the date that triggered the 30-day clock: “April
11 or 12,”  when Hastings' counsel orally agreed
to accept informal service (i.e., waive formal
service).


2


2


2 According to plaintiffs, the telephone call


between counsel occurred on April 12.


Hastings offers evidence suggesting that


the date was April 11. But even if April 11


is the correct date, plaintiffs' arguments fail


for the reasons discussed.


Plaintiffs have failed to demonstrate that the
removal was untimely. Under 28 U.S.C. § 1446(b)
(1), “[t]he notice of a removal of a civil action or
proceeding shall be filed within 30 days after the
receipt by the defendant, through service or
otherwise, of a copy of the initial pleading setting
forth the claim for relief upon which such action
or proceeding is based[.]” 28 U.S.C. § 1446(b)(1)
(emphasis added). “The Supreme Court clarified
this language in [Murphy Bros., Inc. v. Michetti
Pipe Stringing, Inc., 526 U.S. 344 (1999)],
holding that the time for removal commences on
formal service of process, ‘not by mere receipt of
the complaint unattended by any formal service.'”
Bd. of Regents of Univ. of Tex. Sys. v. Nippon Tel.
& Tel. Corp., 478 F.3d 274, 278 (5th Cir. 2007)
(emphasis in original) (quoting Murphy Bros., 526
U.S. at 48). Section 1446(b)'s 30-day limit on
removal is a procedural limitation. Nevertheless, it
is mandatory and is to be strictly construed. See
Cervantez v. Bexar Cnty. Civil Serv. Comm'n, 99
F.3d 730, 732 (5th Cir. 1996); 14C Charles Alan
Wright & Arthur R. Miller, Federal Practice and
Procedure § 3731, at 572 (4th ed. 2009). Although
the 30-day limitation is a federal rule, in removed
cases “the question whether the plaintiff has
properly served the defendant is determined by
reference to the applicable state law.” Thevenet, v.
Deutsche Bank Nat'l Tr. Co., 2017 WL 4475880,
at *2 *3  (N.D. Tex. Oct. 6, 2017) (Fitzwater, J.)


(citing Murphy Bros., 526 U.S. at 348); see also
City of Clarksdale v. BellSouth Telecomms., Inc.,
428 F.3d 206, 210 (5th Cir. 2005) (“Although
federal law requires the defendant to file a
removal motion within thirty days of service, the
term ‘service of process' is defined by state law.”).


3


Under Texas law, a defendant may accept or waive
service.  The Texas Rules of Civil Procedure
provide that “[t]he defendant may accept service
of process, or waive the issuance or service
thereof by a written memorandum signed by him,
[and] . . . such waiver or acceptance shall have the
same force and effect as if the citation had been
issued and served as provided by law.”
Tex.R.Civ.P. 119; see, e.g., Approximately
$58,641.00 v. State, 331 S.W.3d 579, 583 (Tex.
App. 2011, no pet.). Waiver or acceptance of
service is only effective when the memorandum is,
inter alia, “filed among the papers of the cause”
and “[t]he party signing such memorandum [is]
delivered a copy of plaintiff's petition, and the
receipt of the same shall be acknowledged in such
memorandum.” Tex.R.Civ.P. 119; Travieso v.
Travieso, 649 S.W.2d 818, 820 (Tex. App. 1983,
no writ) (describing requirements in Rule 119 as
mandatory); see Avila v. JPMorgan Chase Bank,
N.A., 2015 WL 6438243, at *2 (N.D. Tex. Oct. 21,
2015) (Lindsay, J.) (“Speidel's confirmation of
receipt of Plaintiffs' notice of suit is insufficient to
establish waiver under Texas Rules of Civil
Procedure 119 because the confirmation was not
in the form of a written memorandum ‘sworn to
before a proper officer *4  other than an attorney in
the case, and filed among the papers of the
cause.'”); see also Zelaya v. Cottonwood
Residential O.P., L.P., 2016 WL 830074, at *3
(W.D. Tex. Mar. 3, 2016) (describing an effective
waiver of service under Texas law as a
memorandum “(1) in a writing signed by the
defendant, authorized agent, or attorney; (2) that is
verified by someone other than an attorney in the
case; (3) dated after the suit is brought and; (4)
filed among the papers of the case.”); Cerda v.
2004-EQRI, LLC, 2007 WL 2892000, at *3 (W.D.


3


4
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Tex. Oct. 1, 2007) (holding waiver to be
ineffective where “no properly signed waiver was
filed with the state court”).


3 The parties do not discuss state law. But


their dispute appears to turn only on when


Hastings' acceptance or waiver of service


was effective under Texas law.


Accordingly, the court considers only this


question.


Accordingly, the court declines to accept plaintiffs'
argument that Hastings' counsel's initial receipt on
April 4 of the original petition started the 30-day
clock, Murphy Bros., Inc., 526 U.S. at 348; City of
Clarksdale, 428 F.3d at 210, or that Hastings'
counsel's April 11 or 12 oral agreement to accept
service satisfies the requirements to accept or
waive service under Texas law, see Tex.R.Civ.P.
119; Avila, 2015 WL 6438243, at *2; Zelaya, 2016
WL 830074, at *3; Cerda, 2007 WL 2892000, at
*3.


The court need not decide whether the 30-day
clock began on April 19 (the listed, agreed-upon
effective date in the Rule 11 agreement), April 27
(when the agreement was signed), April 28 (when
the agreement was filed with the probate court), or
May 16 (when Hastings' answer was filed in the
probate court). Even if the 30-day clock began at
the earliest of these dates-April 19-removal was
timely on May 17.


Hastings' notice of removal was timely. *55


III


Plaintiffs contend, second, that Hastings waived
her right to remove because of affirmative conduct
in which she engaged in the probate court
proceedings prior to removal. In particular,
plaintiffs point to Hastings' filing of an answer and
request for attorney's fees.


A defendant may waive her right to remove if she
“proceed[s] to defend the action in state court or
otherwise invoke the process of that court.” See
Brown v. Demco, Inc., 792 F.2d 478, 481 (5th Cir.
1986). But the right of removal is only lost when


the defendant seeks an adjudication on the merits.
Beighley v. FDIC, 868 F.2d 776, 782 (5th Cir.
1989), superseded by statute on other grounds as
recognized by Wuxi Taihu Tractor Co. v. York
Grp., Inc., 460 Fed.Appx. 357 (5th Cir. 2012) (per
curiam). There must be a “specific, positive intent
to proceed in state court.” Badaiki v. Schlumberger
Holdings Corp., 512 F.Supp.3d 741, 745 (S.D.
Tex. 2021) (quotation omitted). The defendant's
conduct must seek a binding decision, not just
seek to maintain the “status quo.” See id.; John H.
Carney & Assocs. v. State Farm Lloyds, 376
F.Supp.2d 697, 703 (N.D. Tex. 2005) (Lindsay, J.).


Consistent with this framework, courts in this
circuit have consistently held that the filing of an
answer does not waive the right to remove because
it merely preserves the status quo. E.g.,
Mastronardi v. Wells Fargo Bank, N.A., 2015 WL
5472924, at *3 (N.D. Tex. Sept. 17, 2015)
(McBryde, J.); John H. Carney & Assocs., 376
F.Supp.2d at 703 (“Here, State Farm filed, as one
document, an answer, some special exceptions,
some verified and specific denials, and some
affirmative defenses. The court views these
matters as those necessary to ‘preserve the status
quo.'” (quotation omitted)); *6  see also B & S
Equip. Co. v. Cent. States Underwater
Contracting, Inc., 2020 WL 1466765, at *3 (E.D.
La. Mar. 26, 2020) (“Under well-established
precedent, however, CSU did not waive its right to
removal by filing an answer in state court.”);
Pennington v. Carmax Auto Superstores Inc., 2010
WL 1050266, at *2 (S.D. Tex. Mar. 17, 2010)
(holding that filing answer seeking special
exceptions and asserting affirmative defenses does
not waive right to removal); Regan v. Hayes, 2006
WL 8433849, at *2-3 (W.D. Tex. Sept. 14, 2006),
rec. adopted, 2006 WL 8433875 (W.D. Tex. Dec.
6, 2006); Jacko v. Thorn Ams., Inc., 121 F.Supp.2d
574, 576 (E.D. Tex. 2000); Hingst v. Providian
Nat'l Bank, 124 F.Supp.2d 449, 452 (S.D. Tex.
2000) (“Thus, simply filing an answer, making


6
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preliminary motions, and the like does not waive
the right of removal.”); Carpenter v. Ill. Cent. Gulf
R. Co., 524 F.Supp. 249, 251 (M.D. La. 1981).


Courts in this circuit have also held that seeking
fees, such as attorney's fees, in an answer does not
waive the right to removal. E.g., Mastronardi,
2015 WL 5472924, at *3 (“Requesting costs and
attorneys fees in an answer in state court did not
waive the right of a defendant to remove a case to
federal court.”); John H. Carney & Assocs., 376
F.Supp.2d at 703 (“With respect to the request for
‘fees and costs,' the court notes that such language
or similar language is used in virtually every
responsive pleading filed by attorneys.”); Gardea
v. J. Diamond Grp., Inc., 2009 WL 10669330, at
*3 (W.D. Tex. July 14, 2009) (“Defendant filed an
Original Answer in state court including a request
for costs and attorneys' fees ....Such limited action
does not manifest an intent to litigate the merits of
the claim in state court.”); Yandell v. The Standard
Ins. Co., 2006 WL 2882807, at *2 (S.D. *7  Tex.
Oct. 5, 2006) (“The Prayer for Relief [seeking
attorney's fees] is not an adjudication on the
merits, and, even if it were, it would be a
compulsory counterclaim, which does not
constitute a waiver.”); see also Priester v. Long
Beach Mortg. Co., 2016 WL 9504324, at *5 (E.D.
Tex. Dec. 16, 2016) (motion for sanctions), rec.
adopted, 2017 WL 510350 (E.D. Tex. Feb. 8,
2017); Scanlan v. Radiance Techs., 2008 WL
4224932, at *4 (N.D. Miss. Sept. 11, 2008).


7


Accordingly, plaintiffs' second argument is
insufficient to warrant remanding this case.


IV


Although plaintiffs rely only on alleged procedural
defects and appear to concede diversity
jurisdiction, the court has an independent duty to
assure itself of its own subject matter jurisdiction.
In re Bass, 171 F.3d 1016, 1021 (5th Cir. 1999).


A


Despite what the parties agree is an error in the
original petition as to the allegation of Hastings'
citizenship, there is complete diversity. And the
amount in controversy exceeds the minimum
jurisdictional threshold. See ECF No. 1-3 at 3. The
court therefore has subject matter jurisdiction
based on diversity of citizenship.


B


Furthermore, the probate exception is
inapplicable. The probate exception prevents the
court from exercising diversity jurisdiction “if the
dispute concerns property within the custody of a
state court.” Curtis v. Brunsting, 704 F.3d 406, 409
(5th Cir. 2013). The Fifth *8  Circuit applies a two-
step inquiry to determine whether the exception
applies. See Kinder Morgan, Inc. v. Crout, 814
Fed.Appx. 811, 815 (5th Cir. 2020) (per curiam)
(“[W]e require ‘a two-step inquiry into (1)
whether the property in dispute is estate property
within the custody of the probate court and (2)
whether the plaintiff's claims would require the
federal court to assume in rem jurisdiction over
that property.'” (quotation omitted)), reh'g denied,
(June 17, 2020).


8


Here, plaintiffs' original petition specifically
alleges that the property at issue is in the
possession of Hastings, not the state court. See
ECF No. 1-3 at 14 (seeking an order “compelling
Defendant to surrender such money and/or
property to Plaintiffs [and] the Estate ....”). Under
Texas law, funds from contributory retirement
plans (like a 401k) and funds from life insurance
policies are non-probate assets. Kinder Morgan,
Inc., 814 Fed.Appx. at 816; Reasoner v. Kelley,
2019 WL 1236375, at *2 (W.D. Tex. Mar. 18,
2019). Additionally, P.O.D. funds are non-probate
assets. Punts v. Wilson, 137 S.W.3d 889, 892 (Tex.
App., no pet.) (“As the P.O.D. beneficiary, any
sums remaining on deposit at Kelly's death
belonged to Wilson and were not part of Kelly's
estate.”); Mims-Brown v. Brown, 428 S.W.3d 366,
376 n.4 (Tex. App., no pet.) (“A multi-party
account such as a POD account or joint tenancy


4
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with right of survivorship account is a non-probate
asset that passes independently of an estate
according to the terms of the account.”); see also
Abry v. Vanguard Group Inc., 2021 WL 6197304,
at *2 (S.D. Tex. Dec. 31, 2021) (“Texas law
considers the payment of account funds to a POD
beneficiary to be a nontestamentary transfer.”).


Accordingly, the property disputed in this case is
not within the custody of the *9  probate court, and
the probate exception does not apply. E.g.,
Simpkins v. Wright, 2019 WL 4745901, at *1 (D.
Utah Sept. 30, 2019) (“[A] dispute over Wright's
interest in assets that are not a part of the probate
estate is not within the scope of the probate
exception, even though the district court's decision
relating to ownership of the assets may be binding
on a state probate court.”).


9


V


The court denies both sides' requests for attorney's
fees and/or sanctions.


The court denies plaintiffs' request because they
have not prevailed on the instant motion.


The court also denies Hastings' request, which
refers to Rule 11 and 28 U.S.C. § 1927, D. Resp.
at 9, 14, and to this court's inherent powers, id. at
14, 15.


First, Rule 11 sanctions are not available
(assuming the court would award them) where, as
here, there has been no compliance with the safe
harbor provision of Rule 11(c)(2).


Second, punishment of counsel under § 1927 is to
be sparingly applied. See FDIC v. Calhoun, 34
F.3d 1291, 1297 (5th Cir. 1994). The court must
find that the sanctioned attorney multiplied the
proceedings both “unreasonably” and
“vexatiously.” Procter & Gamble Co. v. Amway
Corp., 280 F.3d 519, 525 (5th Cir. 2002). This
requires “evidence of bad faith, improper motive,
or reckless disregard of the duty owed to the
court.” Edwards v. Gen. Motors Corp., 153 F.3d
242, 246 (5th Cir. 1998).


Third, “[t]he imposition of sanctions using the
court's inherent power should be reserved for
situations in which the court finds ‘that fraud has
been practiced upon it, or that *10  the very temple
of justice has been defiled.'” Estate of Merkel v.
United States, 2009 WL 2002902, at *4 (N.D.
Tex. July 9, 2009) (Fitzwater, C.J.) (quoting
Chambers v. NASCO, Inc., 501 U.S. 32, 46
(1991)).


10


* * *


In sum, the court holds that Hastings' notice of
removal was timely and she did not waive her
right to remove this case. The court has subject
matter jurisdiction based on diversity of
citizenship, and the probate exception does not
apply. Accordingly, the court denies plaintiffs'
motion to remand.


SO ORDERED. *1111
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CIVIL ACTION NO. 20-352-BAJ-EWD
UNITED STATES DISTRICT COURT MIDDLE DISTRICT OF LOUISIANA


Raymond v. Unum Grp.
Decided Feb 23, 2021


CIVIL ACTION NO. 20-352-BAJ-EWD


02-23-2021


MINA RAYMOND, ET AL. v. UNUM GROUP,
ET AL.


ERIN WILDER-DOOMES UNITED STATES
MAGISTRATE JUDGE


Please take notice that the attached Magistrate
Judge's Report and Recommendation has been
filed with the Clerk of the U.S. District Court.


In accordance with 28 U.S.C. § 636(b)(1), you
have 14 days after being served with the attached
report to file written objections to the proposed
findings of fact, conclusions of law, and
recommendations set forth therein. Failure to file
written objections to the proposed findings,
conclusions and recommendations within 14 days
after being served will bar you, except upon
grounds of plain error, from attacking on appeal
the unobjected-to proposed factual findings and
legal conclusions accepted by the District Court.


ABSOLUTELY NO EXTENSION OF TIME
SHALL BE GRANTED TO FILE WRITTEN
OBJECTIONS TO THE MAGISTRATE
JUDGE'S REPORT.


Signed in Baton Rouge, Louisiana, on February
23, 2021.


/s/ _________ 


ERIN WILDER-DOOMES  


UNITED STATES MAGISTRATE JUDGE *2


MAGISTRATE JUDGE'S REPORT AND
RECOMMENDATION


2


Before the Court is the Motion to Remand (the
"Motion"), filed by Mina Raymond ("Mina") and
Steven Raymond (collectively, "Plaintiffs").  The
Motion is opposed by Defendants Paul Revere
Life Insurance Company ("Paul Revere"), New
York Life Insurance Company ("New York Life"),
and Unum Group and/or Unum, the Benefit Group
(collectively, "Defendants").  Plaintiff has filed a
reply memorandum.  As explained more fully
below, Defendants have established that federal
subject matter jurisdiction exists and none of
Plaintiffs' arguments in support of remand are
availing; therefore, the undersigned recommends
that the Motion be denied and this matter referred
to the magistrate judge for a scheduling
conference.  *3


1


2


3


4


53


1 R. Doc. 26 and see Plaintiffs' Reply at R.


Doc. 32.


2 R. Doc. 29. As will be discussed herein,


there is some confusion by Plaintiffs over


the identity of the correct Unum entity, i.e.,


Unum Group; Unum, the Benefit Group;


and/or Unum, the Benefits Center, although


only the first two entities are named in the


Petition and First Amended Petition. See R.


Doc. 1-1, p. 3 ("Unum Group" referenced


in the original Petition's caption versus


"Unum The Benefit Group" referenced in


the substantive allegations), R. Doc. 26-6,


p. 2 (First Amended Petition referencing


"Unum, the Benefit Group"), and see R.


Doc. 24-2, p. 1, where Plaintiffs state that


1
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their claims are asserted/will be asserted


against Unum Group and the Unum, the


Benefit Center. Defendants allege that


Unum Group is the parent company of Paul


Revere and is not a proper defendant in this


case, but they are not seeking its dismissal


at this time, and, importantly, the other two


entities are not actual entities at all, as


supported by the declaration of Unum


Group's Corporate Secretary. R. Doc. 24, p.


3; R. Doc. 24-2 (Declaration of Paul


Julienne).


3 R. Doc. 32.


4 The Fifth Circuit has held that "a motion to


remand is a dispositive matter on which a


magistrate judge should enter a


recommendation to the district court


subject to de novo review." Davidson v.


Georgia-Pacific, L.L.C., No. 14-30925,


819 F.3d 758, 765 (5th Cir. 2016).


5 Entry of a scheduling order was deferred


pending resolution of the Motion. See R.


Doc. 20.


I. Facts and Procedural Background
This matter involves a dispute between Plaintiffs
and Defendants over disability benefits governed
by a Premier Disability Insurance Policy
("Policy") issued to Mina on or about March 24,
1988 by New York Life, and subsequently
administered by Paul Revere and Unum Group or
Unum, the Benefit Group, as the alleged agent of
Paul Revere.6


6 R. Doc. 1-1, p. 4. Plaintiffs have since


contended that the correct entity is "Unum,


the Benefits Center," which has not been


named a defendant. R. Doc. 24, pp. 1-2.


The pertinent facts for the purposes of the instant
Motion are as follows: Plaintiffs allege that the
Policy is an "own occupation policy," which
provides for payment of monthly income benefits
for total disability ("Total Disability Benefits"),
and supplemental benefits called social insurance
supplemental benefits ("SIS Benefits"), if there is


a finding that an insured is totally disabled, i.e.,
the insured has a disability that prevents her from
performing the substantial or material duties of her
regular job. According to Mina, the Policy permits
an insured to obtain other employment and earn
other income in the event of disability without
losing eligibility for Total Disability Benefits or
SIS Benefits, so long as the other employment
does not constitute the insured's regular job.
Furthermore, Plaintiffs contend that the Policy
essentially provides that, throughout the Benefit
Term, which is initiated by the payment of
benefits, Policy premiums are waived.


7


8


7 R. Doc. 1-1, p. 5.


8 R. Doc. 26-6, p. 3.


On August 6, 1996, Mina was diagnosed with
multiple sclerosis, a permanent neuromuscular
condition, while employed at her regular job as a
retail pharmacist. New York Life determined that
Mina was incapable of returning to her regular job
of retail pharmacist and was totally disabled under
the Policy. Mina began receiving Total Disability
Benefits and SIS Benefits *4  in January 1997.  At
some point in early 1997 (and continuing through
the present), Mina resumed working as a
pharmacist on a part-time basis while continuing
to receive benefits, allegedly with the approval of
New York Life.  Plaintiffs contend that
Defendants wrongfully ceased payment of Mina's
SIS Benefits from July 2001 through January
2013, which Plaintiffs were not aware of at the
time.  Further, several times during the benefit
term, Defendants requested information from
Mina regarding her duties and her income and
continued to approve payment of her benefits
under the Policy.  That changed on May 14,
2019, when, according to Plaintiffs, Defendants
issued a reservation of rights letter advising that,
as a result of Defendants' analysis of Mina's
income, all past and future payments were
conditional under the Policy.  Defendants
reviewed additional information from Mina's
physicians and, in January 2020, Defendants


4 9


10


11


12


13
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advised Plaintiffs that their review indicated that
Mina was performing her regular job because she
had started working increased hours (albeit in a
reduced capacity), and her tax returns indicated
that her actual income over the prior five years
was much higher than the income she had reported
to Defendants. Thus, Mina appeared to be
disqualified for benefits under the applicable terms
of the Policy.  In response, Plaintiffs' attorney
sent a representation letter to Defendants seeking
Mina's claims file.  According to Plaintiffs, "On
March 31, 2020, Defendants cancelled the Policy,
and sought recovery of $225,578.91 in benefits
paid to Plaintiff Mina Raymond between 2014 and
February 2020, based solely on an evaluation on
her income, despite clear evidence that she
remained Totally Disabled on a permanent
basis."  *5


14


15


165


9 R. Doc. 1-1, p. 6.


10 R. Doc. 1-1, pp. 7-8.


11 R. Doc. 1-1, p. 9.


12 R. Doc. 1-1, p. 10.


13 R. Doc. 1-1, p. 10.


14 R. Doc. 1-1, pp. 11-12; R. Doc. 24-1, pp. 3-


5.


15 R. Doc. 26-4, pp. 12-13.


16 R. Doc. 1-1, p. 12. The March 31, 2020


correspondence is not in the record.


On April 27, 2020, Plaintiffs filed their original
Petition for Damages ("Petition") in the
Nineteenth Judicial District Court for the Parish of
East Baton Rouge alleging Defendants breached
the terms of the Policy and their fiduciary duties,
as well as engaged in bad faith conduct, in their
wrongful determination that Mina was employed
in her regular job and their wrongful failure to pay
Mina benefits under the Policy, as well as in their
wrongful attempts to recover past benefits paid
from 2014 through 2020 and their wrongful failure
to pay Mina for SIS Benefits from July 2001


through January 2013. Mina additionally alleged
that Defendants harassed her, invaded her privacy,
caused her emotional distress, and were unjustly
enriched at her expense, all of which entitled to
her damages, including penalties and attorney's
fees pursuant to La. R.S. 22:1821.17


17 R. Doc. 1-1, pp. 17-19. Steven Raymond


alleged loss of consortium and emotional


distress damages. Id. at p. 19.


After the Petition was filed, Plaintiffs received
seven premium notices from Defendants, seeking
payment of $4,458.65 for past-due premiums
owed for 2014 through 2020.  On May 7, 2020,
Mina responded to the premium notices,
contending that the premiums were waived under
the Policy due to Mina's continuing total
disability.  On May 13, 2020, Defendants stated
that, based on their prior determination that Mina
was performing her regular job and had not
suffered the requisite loss of income under the
Policy, Mina was not qualified for disability
benefits under the Policy and was also not entitled
to waiver of premiums as of 2014. Defendants
advised Mina that, if she wanted to keep her
Policy in force, all premiums were due by June 10,
2020.  In response, Plaintiffs filed their First
Supplemental and Amending Petition for
Damages ("First Amended Petition") on May 21,
2020, newly asserting that Defendants wrongfully
sought payment of these previously-waived
premiums, which Plaintiffs contend remained
waived under the *6  Policy.  On June 9, 2020,
Plaintiffs' filed a Motion to Deposit Funds into the
Registry of the Court ("Motion to Deposit"),
which was granted the same day. Based on that
Order, Plaintiffs tendered $4,458.65 into the
registry of the state court.  The Motion to Deposit
states, "Plaintiffs now, in an abundance of caution,
move to tender $4,458.65, the total amount of the
Policy Premiums stated by the Premium Notices
unilaterally issued by the Defendants into the
registry of the Court so that the Court may
determine their liability therefore. Plaintiffs
request that said funds be held in trust until the


18


19


20
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22
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coverage dispute is resolved by this Honorable
Court....Plaintiffs expressly disclaim liability for
any policy premium on the basis of waiver by
Defendants, and reserve all rights to the return of
the funds on deposit upon judgment in this matter
in their favor."  Defendants sent a letter directly
to Mina, also dated June 9, 2020, notifying her
that her Policy lapsed, effective March 24, 2014,
due to nonpayment of the premiums.  Subsequent
email correspondence between counsel for the
parties indicates that Plaintiffs' counsel advised
Defendants that the purpose of the tender of funds
was Plaintiffs' attempt to prevent cancellation of
the Policy due to non-payment of the premiums
and to have the state court decide whether the
premiums were owed.  Defendants responded
that the tender "will not be sufficient to keep the
policy in force. If Ms. Raymond does not want the
policy to be cancelled, the premiums will have to
be paid as required."  Plaintiffs maintain,
however, that the non-payment of premiums was
not grounds for cancellation and Defendants' June
9, 2020 letter did not cancel the Policy; rather,
"the *7  notice of cancellation [is] a pretext by
Defendants to avoid liability for future benefits
under the Policy."


23


24


25


26


7


27


18 R. Doc. 26-4, pp. 2-8. Plaintiffs contend


that, although these notices are dated April


11, 2020, Plaintiffs did not receive them


until after the Petition was filed. R. Doc.


26-6, p. 2.


19 R. Doc. 26-4, p. 1.


20 R. Doc. 26-5, p. 2.


21 R. Doc. 26-6, pp. 1-5.


22 R. Doc. 26-7, pp. 7-10 and see receipt at R.


Doc. 27-8.


23 R. Doc. 26-7, p. 8.


24 R. Doc. 26-9. A handwritten note on the


letter, presumably written by Mina, appears


to indicate that she received the letter on


June 13, 2020.


25 R. Doc. 26-10, pp. 1-2.


26 R. Doc. 26-10, p. 1.


27 R. Doc. 3-1, p. 4.


On June 10, 2020, Defendants removed the matter
to this Court on the basis of diversity jurisdiction
pursuant to 28 U.S.C. § 1332, (and ultimately,
filed a counterclaim against Plaintiffs for return of
the benefits paid).  Nine days after that, Plaintiffs
moved to deposit $4,458.56 into the registry of
this Court: "[p]ursuant to 28 USC Sec 2041-2042,
and Local Civil Rule 67."  Like the Motion to
Deposit filed in the state court, in this Court
Plaintiffs disclaimed liability for any premiums,
but sought to deposit the funds "out of an
abundance of caution," so that this Court can
determine whether any premiums were owed.
Defendants did not oppose this motion.


28


29


30


28 R. Doc. 1 and R. Doc. 9.


29 R. Doc. 3 and see 28 U.S.C. § 2041 ("All


moneys paid into any court of the United


States, or received by the officers thereof,


in any case pending or adjudicated in such


court, shall be forthwith deposited with the


Treasurer of the United States or a


designated depositary, in the name and to


the credit of such court. This section shall


not prevent the delivery of any such money


to the rightful owners upon security,


according to agreement of parties, under


the direction of the court"); 28 U.S.C. §


2402 ("No money deposited under section


2041 of this title shall be withdrawn except


by order of court....") and Local Rule 67,


setting forth this Court's procedures for


receipt, deposit, and disbursement of funds


deposited into the registry.


30 R. Doc. 3-1, p. 4.


Following removal, the parties filed a number of
pleadings regarding a various procedural issues
that were discussed and ruled upon during the July
24, 2020 telephone hearing and conference with
the undersigned, all of which is discussed in detail
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in the Hearing Report and Order.  Of importance
to the instant matter, however, Plaintiffs made an
oral motion to withdraw their Motion to Deposit,
which was granted.  Further, Plaintiffs attempted
challenge to this Court's subject matter
jurisdiction, which they attempted to raise via sur-
reply brief,  which was found procedurally
improper, so Plaintiffs were ordered to file a
Motion to Remand regarding any jurisdictional
issues by August 14, 2020.  The parties were also
ordered to confer to attempt to *8  reach a
resolution on the identity of the correct Unum
defendant(s) so that the Court could determine if
complete diversity existed.  The parties filed their
Joint Notice advising the Court of the identity and
citizenship of the correct Unum defendant ("Joint
Notice"),  and Plaintiffs timely filed the instant
Motion, which Defendants oppose.


31


32


33


34


8


35


36


37


31 R. Docs. 22-23.


32 R. Doc. 22, p. 3.


33 See R. Doc. 19-1.


34 R. Doc. 22, p. 3.


35 R. Doc. 22, p. 4.


36 R. Doc. 24.


37 R. Docs. 26, 29, 32.


II. Law and Analysis
A. Legal Standard


A defendant may remove "any civil action brought
in a State court of which the district courts of the
United States have original jurisdiction."  When
original jurisdiction is based on diversity of
citizenship, the cause of action must be between
"citizens of different States" and the amount in
controversy must exceed the "sum or value of
$75,000, exclusive of interest and costs."  The
removing parties have the burden to establish
federal subject matter jurisdiction.  Remand is
proper if at any time the court lacks subject matter
jurisdiction.  The removal statute, 28 U.S.C. §


1441, is strictly construed and any doubt as to the
propriety of removal should be resolved in favor
of remand.


38


39


40


41


42


38 28 U.S.C. § 1441(a).


39 28 U.S.C. § 1332(a)(1).


40 See Wolf v. Deutsche Bank Nat'l Tr. Co. for


Am. Home Mortg. Inv. Tr. 2007-1, 745 Fed.


App'x 205, 207 (5th Cir. 2018).


41 See 28 U.S.C. § 1447(c).


42 Gasch v. Hartford Acc. & Indem. Co., 491


F.3d 278, 281-82 (5th Cir. 2007).


B. The Notice of Removal and Supplemental
Evidence Establish Diversity Jurisdiction


The Notice of Removal originally asserted that
this Court has subject matter jurisdiction pursuant
to 28 U.S.C. §1332, as the Plaintiffs are citizens of
Louisiana; Paul Revere is a corporate citizen of
Massachusetts (place of organization) and Maine
(principal place of business); New *9  York Life is
a corporate citizen of New York (place of
organization and principal place of business), and
"Unum Group" is a corporate citizen of Tennessee
(place of organization and principal place of
business).  (In the Joint Notice (and their
Affirmative Defenses), Defendants have since
clarified that Unum Group is the parent company
of Paul Revere, and is a corporate citizen of
Delaware (place of organization) and Tennessee
(principal place of business)).  Furthermore, the
amount in controversy appeared to be met, as
Plaintiffs' Petitions seek disability benefits of at
least $75,000, in addition to other damages
including penalties and attorney's fees.


9


43


44


45


43 R. Doc. 1, ¶¶ VI-IX.


44 See Affirmative Defenses at R. Doc. 9, p. 1


and R. Doc. 24, p. 3, n. 3. Defendants


further stated that, while Paul Revere is the


only proper defendant as the administrator


of the Plan and the entity potentially


bearing liability for any benefits and/or


judgment due to Plaintiffs, Defendants are
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not moving for dismissal of Unum Group


or New York Life at this time. Id. at pp. 2-


5.


45 R. Doc. 1, ¶¶ XII & XV and R. Doc. 1-1,


pp. 18-19; R. Doc. 16-1, pp. 44-48.


However, as discussed during the telephone
conference, it was not entirely clear that complete
diversity existed due to a discrepancy in the
Petitions regarding the name(s) of the correct
Unum entity ("Unum Group," as named in the
caption of Plaintiffs' state court Petitions and
whose citizenship was identified, versus "Unum,
the Benefit Group" as named in the Petitions'
substantive allegations but whose citizenship
information was not provided in the Notice of
Removal).  To further compound the confusion,
Plaintiffs changed their minds regarding the
correct Unum entity. Ultimately, in the Joint
Notice, Plaintiffs stated that Unum Group has
answered the lawsuit, is a proper defendant, and is
diverse, and the other correct Unum entity is
"Unum, the Benefits Center," not the previously-
named "Unum, the Benefit Group."  Plaintiffs'
Petitions do not currently name Unum, the
Benefits Center and Plaintiffs do not know its
citizenship, but Plaintiffs stated in the Joint Notice
that they will amend their First Amended *10


Petition to clarify that Unum Group and Unum,
the Benefits Center are the correct Defendants if
the matter is not remanded.


46


47


10


48


46 R. Doc. 1-1, p. 3 and ¶ 2 (original Petition);


R. Doc. 16-1, p. 44 and p. 45, ¶ 78 (First


Amended Petition).


47 R. Doc. 24, pp. 1-2 and see R. Doc. 10, p.


1.


48 R. Doc. 24, pp. 1-2. Plaintiffs contend that


it is too early in the litigation to dismiss


Unum Group or to enter into any


stipulation as to the addition, dismissal, or


liability of the Defendants.


In Response, Defendants explained that, while
Unum Group is an entity diverse from Plaintiffs,
"Unum, the Benefits Center" and "Unum, the
Benefits Group," are not actual entities. In
support, Defendants filed a declaration under
penalty of perjury by Unum Group Corporate
Secretary J. Paul Jullienne verifying these
assertions, as well as organizational chart that does
not contain either of these entities.  Plaintiffs
have not offered any evidence to contradict
Jullienne's assertions. While Plaintiffs contend that
they have received letters that refer to "Unum, the
Benefits Center," Defendants allege, and Jullienne
attests, that "The Benefits Center" is any area of
the company that handles claims.  Defendants
further contend, unopposed, that the "Unum" mark
at the top of the January 14, 2020 reservation of
rights letter sent to Plaintiffs is a trademark, as
indicated on the bottom of the letter itself, and the
letter was not sent on behalf of Unum, the Benefits
Center as Plaintiffs contend, but rather by "Cheryl
A Pekala, Lead Benefit Specialist, The Paul
Revere Life Insurance Company as administrator
for New York Life Insurance Co."


49


50


51


49 R. Doc. 24-2, see also Defendants' Answer


at R. Doc. 9, pp. 3-4.


50 R. Doc. 24, p. 2 and see id. at p. 3


referencing R. Doc. 24-1, p. 1; R. Doc. 24-


2.


51 R. Doc. 24, p. 4 and R. Doc. 24-1, p. 5.


The record evidence currently establishes that, at
the time of removal, the amount in controversy
was met and Plaintiffs are diverse from New York
Life, Paul Revere and the named defendant, Unum
Group, which is an actual entity.  Based on the
foregoing, and particularly Julliene's declaration
and the Unum Group organizational chart, which
were not opposed or challenged by Plaintiffs, it is
sufficiently established that the entity currently
referenced as "Unum, the Benefits Group," in the
Petitions' substantive allegations is a fictitious
entity and/or does not *11  exist and therefore it
need not to be considered for the purposes of


52


11
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diversity jurisdiction.  Notably, Plaintiffs have
now acknowledged that Unum, the Benefit Group
was "previously, fictitiously named" and have
already stated that they will drop that entity from
their Complaint.


53


54


52 While the parties cannot agree to confer


subject matter jurisdiction, Plaintiffs do not


dispute that the parties are diverse, and the


jurisdictional minimum is met. R. Doc. 26-


1, p. 5.


53 See 28 U.S.C. § 1441(b)(1) ("In


determining whether a civil action is


removable on the basis of the jurisdiction


under section 1332(a) of this title, the


citizenship of defendants sued under


fictitious names shall be disregarded."). It


has likewise been sufficiently established


that Unum, the Benefits Center also does


not exist, but that entity has not yet been


named, and therefore, it also need not be


considered for the purposes of analyzing


diversity jurisdiction.


54 R. Doc. 24, pp. 1-2. See also Plaintiffs'


Motion to Remand, wherein Plaintiffs


acknowledge that Unum, the Benefit


Group is fictitious at R. Doc. 26-1, p. 1,


referring to "the fictitiously named 'Unum,


the Benefit Group.'"


As analyzed below, Plaintiffs jurisdictional
arguments in support of remand are unavailing
and the undersigned recommends that remand be
denied. If this Report and Recommendation is
adopted, Plaintiffs shall file an amended
Complaint deleting all references to "Unum, the
Benefit Group" by no later than ten days from the
date of the Order adopting this Report and
Recommendation.


C. Plaintiffs' Jurisdictional Arguments In
Support of Remand Are Unavailing


In support of remand, Plaintiffs argue that the
motion to deposit funds into the registry
established a concursus proceeding, such that the
state court case was not removable, and that the


prior exclusive jurisdiction doctrine and probate
exceptions preclude this Court's exercise of
subject matter jurisdiction. Plaintiff's remand
arguments fail. First, this was not a concursus
proceeding in state court (though, even if it was,
the case would be removable), nor is it a probate
case. Additionally, ownership of the purported res
is not necessary to a determination of the claims. 
*1212


i. This Is Not a Concursus Proceeding, But a
Concursus Proceeding Can Be Removed to
Federal Court


Plaintiffs' remand arguments largely flow from a
flawed premise--that this matter is a removed in
rem concursus proceeding.  Defendants correctly
point out that it is not.  Notably, Plaintiffs admit
that "they did not seek concursus to resolve the
claim of ownership of the $4664.69 [sic,
$4,458.65],"  which admission seems to
contradict their claim that this was a concursus
action. Rather, Plaintiffs deposited funds into the
state court registry in an effort to avail themselves
of the provisions of La. C.C.P. art. 4658 (after
deposit, plaintiff is relieved of all liability to all
defendants for the money deposited in the
registry) and La. C.C.P. art. 4660 (injunctive relief
may be granted to plaintiff prohibiting defendants
from instituting or prosecuting any other action on
the claim involved in the concursus proceeding) so
that they could claim that the deposit relieved
them of further liability to make premium
payments and so that Defendants could not
proceed with any litigation.  However, these
articles do not dictate the answer to the
jurisdictional question on remand.  Because this
matter does not involve competing claims to the
funds deposited or a risk that Plaintiffs face
liability to, or litigation with, multiple parties, it is
not a concursus proceeding.  *13


55


56


57


58


59


6013


55 See, e.g., R. Doc. 26-1, pp. 4, 6-9, all


referencing "concursus" proceedings and


Defendants' alleged failure to acknowledge


them.
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56 R. Doc. 29, pp. 4-9.


57 R. Doc. 26-1, p. 12.


58 R. Doc. 26-1, pp. 10-12. As Defendants


point out, Plaintiffs did not otherwise seek


or obtain injunctive relief. R. Doc. 29, p.


12.


59 Plaintiffs' reliance on Louisiana Intrastate


Gas Corp. v. Muller, 290 So.2d 888 (La.


1974), is likewise unavailing. R. Doc. 26-1,


p. 12 and R. Doc. 32, pp. 5-6. Plaintiffs


argue: "The Louisiana Supreme Court has


specifically authorized the use of a


concursus proceeding for the same purpose


applied by the Plaintiffs in Louisiana


Intrastate Gas Corp....." However,


Louisiana Intrastate Gas Corp. was a


declaratory judgment action, wherein that


court specifically held "this is not a


concursus proceeding" (but noted that,


even it if were considered one, the deposit


of the funds was not an admission of


liability). 290 So.2d at 895. In Reply,


Plaintiffs acknowledged the case does not


involve a concursus proceeding. R. Doc.


32, p. 5. Plaintiffs actually rely on


Louisiana Intrastate Gas Corp. in an


attempt to argue that the funds deposited


should have prevented Plaintiffs' further


liability for premiums and/or cancellation


of the Policy.


60 See Hibernia Nat. Bank v. Blossman, 583


So.2d 5, 8 (La. Ct. App.), writ denied, 589


So.2d 1067 (La. 1991) ("Hibernia's petition


for concursus does not state a cause of


action because the petition does not allege


competing or conflicting claims among the


beneficiaries, and the Trustee as impleaded


defendants to the action.") See also id.,


citing Lent, Inc. v. Lemel Steel Fabricators,


Inc., 340 So.2d 1035 (La.App. 1st


Cir.1976), writ denied, 343 So.2d 1075


(La. 1977) (noting that La. C.C.P. art.


4651's requisite of competing or conflicting


claims by the interpleaded parties requires


more than a mere "vying of payment by a


single defendant.").


Even if it were a concursus proceeding, that status
would not bar removal. In AAR, Inc. v. Century
Inv. Group, LLC, the U.S. District Court for the
Eastern District of Louisiana denied remand of a
removed Louisiana concursus proceeding, where
the funds were deposited in the state court. After
citing the provisions of 28 U.S.C. § 1335, which
permit removal of interpleader actions where 1)
there is at least $500 in controversy, 2) two or
more adverse claimants are diverse, and 3) the
funds in dispute have been deposited in the
registry of the court, the AAR, Inc. court rejected
the argument that interpleader jurisdiction did not
exist because the funds were deposited into the
registry of the state court.  Even assuming
Plaintiffs' argument is correct--that the state court
action was a concursus proceeding--the
requirements of an interpleader action under 28
U.S.C. § 1335 would be met: the removed action
concerns at least $500 in controversy, the two
adverse claimants are diverse, and the funds in
dispute have been deposited in the registry.
Accordingly, even if the state court action were a
concursus proceeding, it was removable, and this
court has jurisdiction under 28 U.S.C. § 1335.  
*14


61


62


14


61 Nos. 08-07/08-4194, 2008 WL 5264265, at


*2, n.11 (E.D. La. Dec. 17, 2008) ("[T]he


court has confirmed that ... the funds were


deposited "in state court" ... thus the


interpleader requirement of depositing the


amount in controversy into the registry of


the court was satisfied). Plaintiffs attempt


to distinguish AAR, Inc. by arguing that the


funds were deposited in the state court


registry in AAR, Inc. after removal, and the


fact that the prior exclusive jurisdiction


doctrine was not discussed in that case. R.


Doc. 32, pp. 6-7. As to the former, the fact


that the funds were deposited in the state


court registry before removal to federal


court appears to bolster the argument that


this was a removable action under 28


U.S.C. § 1335 because the requirements of


statutory interpleader were met at the time


of removal. Further, and as explained
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below, it has not been shown that the state


court had any specialized in rem


jurisdiction over the funds at the time of


removal. As to the latter, Plaintiffs'


argument for application of the Prior


Exclusive Jurisdiction Doctrine also fails


for the reasons explained below.


62 2008 WL 5264265, at *2, citing Usry v.


Price, 325 F.2d 657, 658, n.1 (5th Cir.


1963) (other citations omitted). In Wiltz v.


Welch, No. 13-420-EWD, 2017 WL


2772089, at *1 (M.D. La. June 26, 2017),


which was a removed diversity action that


involved a concursus petition filed post-


removal, but which invoked Louisiana


concursus law, this Court cited AAR, Inc.


for its holding that a Louisiana concursus


proceeding is in the nature of interpleader.


See also Durand v. National Tea Co., No.


93-1204, 1993 WL 192204, at *1 (E.D. La.


May 27, 1993) (removal of a state court


concursus but which also featured a federal


question). Herein, the requirements of 28


U.S.C. § 1332 have been met and are not at


issue (see the section above), so it does not


appear to make a difference whether the


alleged state court concursus was


removable as a rule interpleader pursuant


Fed. R. Civ. P. 22 (requiring an


independent basis for jurisdiction,


including complete diversity between a


stakeholder plaintiff and claimant


defendants and an amount in controversy


exceeding $75,000, exclusive of interest


and costs), or as a statutory interpleader


pursuant to 28 U.S.C. § 1335, requiring


minimal diversity among the claimants,


$500 in controversy, and a deposit of funds


in the registry of a court).


ii. The Prior Exclusive Jurisdiction Doctrine
And Probate Exception Are Inapplicable


Under the "Prior Exclusive Jurisdiction Doctrine,"
"[w]here a court of competent jurisdiction has, by
appropriate proceedings, taken property into its
possession through its officers, the property is
thereby withdrawn from the jurisdiction of all


other courts." Plaintiffs argue that this proposition
is mandatory  and derives from "the Probate
Exception," which, in pertinent part, "bars a
federal district court from (1) probating or
annulling a will or (2) 'seek[ing] to reach a res in
custody of a state court' by 'endeavoring to dispose
of [such] property.'"  According to Plaintiffs, the
state court is currently exercising in rem
jurisdiction through the concursus over the res,
i.e., the deposited funds, so that this Court cannot
also exercise jurisdiction.  Further, Plaintiffs
argue that the Prior Exclusive Jurisdiction
Doctrine renders the state court's jurisdiction
exclusive, and "[a] Federal Court that is presented
with an in personam action related to the property
in the possession of a State Court may not exercise
jurisdiction over the matter if the exercise of
jurisdiction would 'as a legal matter wholly
dispose of specific property in the custody' of the
State Court....The exercise of diversity jurisdiction
over the Petitions for Damages herein, *15  would
likewise interfere with the State Court's control of
the property at issue in the concursus because the
Petitions relate to 'the claim involved in the
concursus.'"


63


64


65


15


66


63 R. Doc. 26-1, pp. 13-15, citing Fischer v.


American United Life Ins. Co., 314 U.S.


549, 554, 62 S. Ct. 380, 382-83, 86 L. Ed.


444 (1942), citing Lion Bonding & Surety


Co. v. Karatz, 262 U.S. 77, 88, 89, 43 S.Ct.


480, 484, 67 L.Ed. 871 (1923). Plaintiffs


also argue that La. C.C.P. art. 4660


supports their Prior Exclusive Jurisdiction


argument. R. Doc. 26-1, p. 13. That Article


states: "The court may grant the plaintiff in


a concursus proceeding injunctive relief


prohibiting the defendants from instituting


or prosecuting in any court of this state or


of the United States any other action or


proceeding on the claim involved in the


concursus proceeding." As noted by


Defendants, Plaintiffs did not seek or


obtain any injunctive relief in connection


with the state court proceedings. R. Doc.
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29, pp. 11-12. Thus, it is unclear how the


permissive provisions of Article 4660


would be applicable.


64 R. Doc. 26-1, pp. 13-14, citing Curtis v.


Brunsting, 704 F.3d 406, 409 (5th Cir.


2013) (citing Marshall v. Marshall, 547


U.S. 293, 311, 126 S. Ct. 1735, 1748, 164


L. Ed. 2d 480 (2006)).


65 R. Doc. 26-1, pp. 14-16.


66 R. Doc. 26-1, p. 17, citing Architectural


Body Research Foundation v. Reversible


Destiny Foundation, 335 F.Supp.3d 621,


640 (S.D.N.Y. Sept. 28, 2018); La. C.C.P.


art. 4660; Karatz, 262 U.S. at 88-89;


Fisher, 314 U.S. at 554; and United States


v. Bank of New York & Trust Co., 296 U.S.


463, 477, 56 S. Ct. 343, 347, 80 L.Ed. 331


(1936). See also R. Doc. 32, pp. 3-4.


This argument fails on several grounds. First, and
as noted, the removed state court action was not a
concursus proceeding. It was filed as an ordinary
action related to benefits under a disability
insurance policy. The fact that Plaintiffs deposited
funds into the state court registry did not change
the nature of the proceeding, and the deposit of the
funds were, and are, unnecessary to the resolution
of the claims alleged by Plaintiffs and Defendants.
This Court does not need to disturb the alleged
state court res, i.e., the deposited funds
representing the premiums allegedly owed, in
order to rule on the claims asserted.  Also,
Plaintiffs have asserted other claims against
Defendants that have nothing to do with the
alleged res and seek an ordinary judgment against
Defendants for policy benefits. Defendants, in
turn, have not made any claims against the
deposited funds and do not dispute that Plaintiffs
are the owners of the registry funds.  Thus, the
fact that the state court has possession of funds
deposited by Plaintiffs has no effect on this *16


proceeding and Plaintiffs' assertion that the state
court's control over the funds is necessary to
decide the merits of the removed claims or protect
the rights of the parties is meritless.


67


68


16


69


67 Contrary to Plaintiffs' argument, even if


this Court had to decide the ownership of


the funds deposited, it could likely


adjudicate that issue without possession of


the funds. R. Doc. 26-1, pp. 17-18. See §


3631 In Rem and Quasi-in-Rem Actions,


13F Fed. Prac. & Proc. Juris. § 3631 (3d


ed.) "It is not considered an interference


with one court's exclusive control of a res


for another court to adjudicate the right of


an individual to that res in a separate in


personam action, however. An action of


this character to establish a right to share in


property in the custody of another court


may be brought whether the res is in the


custody of a state or federal court, and the


decision is binding on the court that has


possession of the property, so long as a


decision has not yet been rendered in that


court." (citing Fischer v. American United


Life Ins. Co., 314 U.S. 549, 555, 62 S. Ct.


380, 383, 86 L.Ed. 444 (1942): "When only


the first of two suits is in rem and the court


hearing the second suit can adjudicate


personal claims to debts or the right to


share in property without disturbing the


first court's jurisdiction over the res, both


actions may proceed," and Kline v. Burke


Const. Co., 260 U.S. 226, 43 S. Ct. 79, 67


L.Ed. 226 (1922)) (other citations omitted).


68 R. Doc. 26-1, p. 10. Plaintiffs' authority,


Scarabin v. Drug Enforcement Admin., 966


F.2d 989, 993 (5th Cir. 1992) at R. Doc.


26-1, p. 15, is factually distinguishable as it


involved a federal agency's attempt to


exercise in rem jurisdiction over property


that was seized pursuant to a state court


search warrant. As Scarabin involved the


specific interplay of state and federal


criminal seizure laws, it is in applicable to


the issues raised in the Motion.


69 As the deposited funds have no bearing on


the jurisdictional issue, Defendants'


arguments regarding removal of in rem


actions and the application of 28 U.S.C. §


1450 are not reached. R. Doc. 29, pp. 16-


19. However, Defendants correctly point
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The Prior Exclusive Jurisdiction doctrine does not
apply because the instant matter does not involve
concurrent proceedings; rather, this matter


involves a lone case removed from state to federal
court.  Defendants properly removed the entire
action on the basis of diversity jurisdiction, which
automatically divested the state court's jurisdiction
over this case. "When a case begins in state court
and is later removed to federal court, there are not
concurrent proceedings. The removal action takes
the case from the state court and places it in
federal court. Because the state court no longer
has jurisdiction over the case, there is no
jurisdictional conflict *17  for the law to avoid or
resolve. See 28 U.S.C. § 1446(d) (once removal is
effected, 'the State court shall proceed no further
unless and until the case is remanded')."


out that courts in this Circuit have


recognized that state court in rem cases can


be properly removed to federal court and


have rejected the Exclusive Prior


Jurisdiction argument, particularly in


removed mortgage foreclosure cases. See


R. Doc. 29, p. 19, citing Rojas v. Wells


Fargo Bank, N.A., No. A-13-CA-291-SS,


2013 WL 12086780, at *5 (W.D. Tex. Aug.


30, 2013), aff'd, 571 F. App'x 274 (5th Cir.


2014) (denying remand based on the Prior


Exclusive Jurisdiction Doctrine and


holding: "This Court and other federal


district courts have previously encountered


this misguided theory, and held the prior


exclusive jurisdiction doctrine is simply


inapposite absent multiple concurrent


proceedings. Iqbal v. Bank of Am., N.A.,


No. A-12-CA-938-SS, slip op. at 7-9 (W.D.


Tex. Dec. 18, 2012) (order denying motion


to remand); Welk v. GMAC Mortg., LLC,


850 F. Supp. 2d 976, 996-99 (D. Minn.


2012)." See also Iqbal v. Bank of America,


N.A., 559 F. App'x 363, 366 (5th Cir. 2014)


and Trevarthen v. U.S. Bank Association,


No. A-13-CA-154-SS, 2013 WL 12099973


(W.D. Tex. Mar. 28, 2013) (other citations


omitted).


Furthermore, and according to the Fifth Circuit:


Under the doctrine of prior exclusive
jurisdiction, 'when one court is exercising
in rem jurisdiction over a res, a second
court will not assume in rem jurisdiction
over the same res.' Marshall v. Marshall,
547 U.S. 293, 311, 126 S.Ct. 1735, 164
L.Ed.2d 480 (2006). As the district court
explained, the primary purpose of this
doctrine is to prevent jurisdictional
disputes brought about as a result of
multiple concurrent proceedings. See Kline
v. Burke Constr. Co., 260 U.S. 226, 229,
43 S.Ct. 79, 67 L.Ed. 226 (1922).   70


71


17


72


70 Iqbal, 559 F. App'x at 366.


70 Iqbal, 559 F. App'x at 366.


71 Iqbal v. Bank of America, N.A., No. A-12-


CA-938-SS, 2012 WL 11955635, at *5


(W.D. Tex. Dec. 18, 2012), aff'd, 559 F.


App'x 363 (5th Cir. 2014) (explaining that


the doctrine "is not relevant to a lone state


court action removed to federal court").


72 Rojas, 2013 WL 12086780, at *5. Plaintiffs


argue that this line of cases is "not


determinative," because "these actions


involved attempted removal of an action


concerning whether an individual litigant


had a right to possess property. They did


not involve determining ownership rights


in a specific piece of property in the


possession of state courts." R. Doc. 26-1,


pp. 20-21, citing Wolf v. Deutsche Bank


National Trust Company for American


Home Mortgage Investment Trust 2007-1,


745 F. App'x 205, 208 (5th Cir. 2018),


Pittman v. Seterus, Inc., No. 14-3852-M


BF, 2015 WL 898990, at *2 (N.D. Tex.


Mar. 2, 2015), and Iqbal, 2012 WL


11955635, at *5 (W.D. Tex. Dec. 18,


2012). Again, Plaintiffs misconstrue the


nature of this action. Defendants do not


dispute that the deposited funds belong to


Plaintiffs, so this case does not require a


determination as to the ownership rights in


the specific funds held by the state court.
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Therefore, the Prior Exclusive Jurisdiction
Doctrine is inapplicable and does not preclude this
Court from exercising subject matter jurisdiction.


In Iqbal, the district court noted that, "[t]he [Prior
Exclusive Jurisdiction] doctrine also applies in the
less common situation in which one court has
'continuing jurisdiction' over some property, and
may therefore preclude the exercise of jurisdiction
'even in the absence of a pending case.'"
However, Welk, cited by Iqbal, explained:


73


73 Iqbal, 2012 WL 11955635, at *4, citing


Welk, 850 F.Supp.2d at 997.


The relevant question, then, is not how a
case about a piece of property ended up in
federal court, but whether there are
conflicting attempts to assert jurisdiction
over that piece of property. In this case,
there is no suggestion that any state court
has acquired some form of specialized,
continuing jurisdiction over any of
plaintiffs' properties. Nor, in their initial
memorandum, did plaintiffs identify any
other proceedings involving their
properties. Instead, plaintiffs' sole
argument was that, because this case
originated in state court, the Court cannot
exercise in rem jurisdiction—an argument
that, as discussed above, is frivolous.   74


74 Welk, 850 F. Supp. 2d at 998.


74 Welk, 850 F. Supp. 2d at 998.


In a lengthy, somewhat confusing argument
discussing the Probate Exception, Plaintiffs also
claim that this Court does not have original
jurisdiction over this alleged in rem proceeding
because of the state court's possession of the res,
and, since the state court's jurisdiction over the res
is not severable from the removed state court case,
the entire case must be remanded.  In *18  support
of this argument, Plaintiffs primarily rely on a
couple of probate cases where derivative claims
were raised, which the courts refused to sever and
had to remand in light of the Probate Exception.


However, this case does not involve a probate
matter, Defendants are not seeking to reach a res
in the custody of the state court, and the funds in
the registry of the state court are not necessary to
this Court's resolution of the claims asserted.  As
the Fifth Circuit has explained:


7518


76


77


75 R. Doc. 26-1, pp. 18-22 (citations omitted).


76 R. Doc. 26-1, pp. 17-21 and R. Doc. 32,


pp. 8-9, citing Architectural Body Research


Foundation v. Reversible Destiny


Foundation, 335 F.Supp.3d 621, 640


(S.D.N.Y. Sept. 28, 2018) (featuring a


probate matter) and Estate of Gordon v.


Leidy, No. 18-266-DMB-JMV, 2019 WL


3347179 (N.D. Miss. July 25, 2019)


(featuring a probate matter). Goncalves By


and Through Goncalves v. Rady Children's


Hospital San Diego, 865 F.3d 1237, 1256


(9th Cir. 2017) did not involve a probate


matter, but the court rejected the plaintiffs'


remand arguments grounded in the Probate


Exception and the Prior Exclusive


Jurisdiction Doctrine.


77 See U.S. v. Bank of New York & Trust Co.,


296 U.S. 463, 478-79 (1936) (contrasting


the suit in that case with cases that are


"merely to establish a debt or a right to


share in property" and finding that the


latter would permit an "adjudication which


might be had without disturbing control of


the state court.").


12


Raymond v. Unum Grp.     CIVIL ACTION NO. 20-352-BAJ-EWD (M.D. La. Feb. 23, 2021)



https://casetext.com/_print/doc/raymond-v-unum-grp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197239

https://casetext.com/case/welk-v-gmac-mortg-llc-3#p997

https://casetext.com/_print/doc/raymond-v-unum-grp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197256

https://casetext.com/case/welk-v-gmac-mortg-llc-3#p998

https://casetext.com/case/welk-v-gmac-mortg-llc-3#p998

https://casetext.com/_print/doc/raymond-v-unum-grp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197273

https://casetext.com/_print/doc/raymond-v-unum-grp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197282

https://casetext.com/_print/doc/raymond-v-unum-grp?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197290

https://casetext.com/case/architectural-body-research-found-v-reversible-destiny-found#p640

https://casetext.com/case/goncalves-v-rady-childrens-hosp-san-diego#p1256

https://casetext.com/case/us-v-bank-of-new-york-co#p478

https://casetext.com/case/raymond-v-unum-grp





This case is likewise outside the scope of the
Probate Exception because the deposited funds are
not property within the custody of a probate court.
As previously mentioned, the state court's
possession of funds deposited by Plaintiffs
presents no conflict with this Court's jurisdiction
over *19  this case because this Court can decide
the claims at bar regardless of the deposited funds
or who has possession of them. For all of the
foregoing reasons, there are no grounds requiring
remand and diversity jurisdiction exists.
Therefore, it is the recommendation of the


undersigned that Plaintiffs' Motion to Remand be
denied.


The Marshall Court concluded that the
federal district court had subject-matter
jurisdiction, and the probate exception did
not apply, reasoning: "[The claimant] seeks
an in personam judgment against [the
Defendant], not the probate or annulment
of a will. Nor does she seek to reach a res
in custody of a state court." After
Marshall, the probate exception only bars
a federal district court from (1) probating
or annulling a will or (2) "seek[ing] to
reach a res in custody of a state court" by
"endeavoring to dispose of [such]
property."   


As we see it, to determine whether the
probate exception deprives a federal court
of jurisdiction, Marshall requires a two-
step inquiry into (1) whether the property
in dispute is estate property within the
custody of the probate court and (2)
whether the plaintiff's claims would
require the federal court to assume in rem
jurisdiction over that property. If the
answer to both inquiries is yes, then the
probate exception precludes the federal
district court from exercising diversity
jurisdiction. Here, we find the case outside
the scope of the probate exception under
the first step of the inquiry because the
Trust is not property within the custody of
the probate court.   


10


78


19


78 Curtis v. Brunsting, 704 F.3d 406, 409 (5th


Cir. 2013).


78 Curtis v. Brunsting, 704 F.3d 406, 409 (5th


Cir. 2013).


Because remand is not recommended, Plaintiffs'
request for attorney's fees should also be denied.
III. Conclusion, Recommendations and Order


As federal diversity jurisdiction existed at the time
of removal and there are no grounds requiring
remand of this matter,


IT IS RECOMMENDED that the Motion to
Remand,  filed by Plaintiffs Mina and Steven
Raymond, be DENIED. If this Report and
Recommendation is adopted, the undersigned
FURTHER RECOMMENDS that the matter be
referred for a scheduling conference.


79


79 R. Doc. 26. --------


IT IS ORDERED that, if this Report and
Recommendation is adopted, Plaintiffs shall file
an amended Complaint deleting all references to
the fictitious entity Unum, the Benefit Group by
no later than ten days from the date of the Order
adopting this Report and Recommendation.


Signed in Baton Rouge, Louisiana, on February
23, 2021.


/s/ _________ 


ERIN WILDER-DOOMES  


UNITED STATES MAGISTRATE JUDGE
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CIVIL NO. 1:15-cv-262-HSO-JCG
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF MISSISSIPPI SOUTHERN DIVISION


Beasley v. Singing River Health Sys. (In re Beasley)
Decided Oct 7, 2015


CIVIL NO. 1:15-cv-262-HSO-JCG


10-07-2015


IN RE: ROBERTA CLARISSA MOESCH
BEASLEY, DECEASED; JESSIE CARL
BEASLEY, SR., Individually and as
Administrator, Personal Representative, Heir and
Beneficiary of Roberta Clarissa Moesch Beasley,
Deceased, and as Guardian for the Use and
Benefit of CMB, Minor Child, Heir and
Beneficiary of the Deceased, and for All Heirs and
Beneficiaries of Deceased and Beneficiaries of
Within Referenced Plans, Trusts, Contracts, and
Policies PLAINTIFF v. SINGING RIVER
HEALTH SYSTEM, et al. DEFENDANTS


HALIL SULEYMAN OZERDEN UNITED
STATES DISTRICT JUDGE


MEMORANDUM OPINION AND ORDER
GRANTING [17] MOTION TO REMAND
AND DENYING REQUEST FOR COSTS
AND EXPENSES , INCLUDING
ATTORNEY'S FEES UNDER 28 U.S.C. §
1447(c)


BEFORE THE COURT is the Motion to Remand
[17] filed by Plaintiff/Petitioner Jessie Carl
Beasley, Sr., Individually and as Administrator,
Personal Representative, Heir and Beneficiary of
Roberta Clarissa Moesch Beasley, Deceased, and
as Guardian for the Use and Benefit of CMB,
Minor Child, Heir and Beneficiary of the
Deceased, and for All Heirs and Beneficiaries of
Deceased and Beneficiaries of Within Referenced
Plans, Trusts, Contracts, and Policies. This *2


Motion is now fully briefed. Petitioner seeks


remand of this matter to state court and an award
of costs and expenses under 28 U.S.C. § 1447(c)
for the improper removal.


2


Having considered Petitioner's Motion, the related
pleadings, and relevant legal authorities, the Court
is of the opinion that Respondents have not carried
their burden of establishing that removal to this
Court was proper. Petitioner's Motion should be
granted and this matter should be remanded to the
Chancery Court of George County, Mississippi.
Petitioner's request for costs and expenses,
including attorney's fees, under 28 U.S.C. §
1447(c) is not well taken and should be denied.


I. BACKGROUND
Roberta Clarissa Moesch Beasley ("Mrs. Beasley"
or the "Decedent") was employed with the Singing
River Health System ("SRHS") at Singing River
Hospital for over 20 years, until 2011. Pet. [12] at
66; Am. Pet. [1-2] at 11. After a battle with
metastatic breast cancer, Mrs. Beasley passed
away in April 2014. Certificate of Death [12] at
70. On June 19, 2014, Mrs. Beasley's husband,
Jessie Carl Beasley, Sr. ("Mr. Beasley"), filed a
Petition to Appoint Administrator and Personal
Representative, to Establish Heirs and
Beneficiaries, to Discover Assets and Recover
Assets, for Declaratory Relief, and Other Relief
(the "Petition"), in the Chancery Court of George
County, Mississippi (the "Chancery Court"). Pet.
[12] at 66. According to Mr. Beasley, certain
entities, including Respondents SRHS, Lincoln
National Life Insurance Company ("Lincoln
National"), and American *3  Heritage Life3


1



https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1447-procedure-after-removal-generally

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1447-procedure-after-removal-generally

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1447-procedure-after-removal-generally





Insurance Company ("American Heritage"), had
wrongfully withheld benefits which constituted
assets of the Decedent's estate. Id. at 67.


On July 10, 2014, Mr. Beasley, Individually and as
Administrator, Personal Representative, Heir and
Beneficiary of Decedent, and as Guardian for the
Use and Benefit of CMB, Minor Child, Heir and
Beneficiary of the Deceased, and for All Heirs and
Beneficiaries of Deceased and Beneficiaries of
Within Referenced Plans, Trusts, Contracts, and
Policies ("Petitioner"), filed an Amended and
Supplemental Petition (the "Amended Petition") in
the Chancery Court. Am. Pet. [1-2] at 5. On July
17, 2014, the Chancery Court appointed Mr.
Beasley as personal representative and
administrator of the Decedent's estate. Order [12]
at 58.


The Amended Petition names as Defendants or
Respondents SRHS; Singing River Health System
Employees' Retirement Plan and Trust ("SRHS
Employees' Retirement Plan and Trust"); Lincoln
National; American Heritage; and Transamerica
Retirement Solutions Corporation
("Transamerica") (collectively, "Respondents").
Am. Pet. [1-2] at 5. The Amended Petition
contends that the Decedent and her heirs were, and
are, due certain unpaid benefits from Respondents
through Decedent's employment with SRHS.
These benefits include disability retirement, death,
health, welfare, medical, and other benefits from
SRHS; long-term disability insurance, life
insurance, family income, and other benefits from
Lincoln National; and cancer insurance benefits
from American Heritage. Id. at 8-9. *44


The Amended Petition advances a number of
causes of action against Respondents, including
the following: "COUNT VI - Petitioner's Causes
For SRHS' U.S. Contract Clause Violations";
"COUNT VII - Petitioner's Causes for SRHS' U.S.
Takings Clause Violations"; "COUNT VIII -
Petitioner's Causes for SRHS's Violation of 42
U.S.C. § 1983 - Contract Clause Claims Against
SRHS Respondents"; "COUNT IX - Petitioner's


Causes For SRHS' Violation of 42 U.S.C. § 1983
Takings Clause Claims Against SRHS
Respondents." Id. at 29-72 (emphasis in original).


Lincoln National removed the case to this Court
on August 13, 2015, invoking federal question
jurisdiction pursuant to 28 U.S.C. § 1331. Notice
of Removal [1] at 1-3. Lincoln National asserts
that this Court has federal question jurisdiction
because the Amended Petition expressly includes
claims which arise under the Constitution and
laws of the United States. Id. at 2-3. The Notice of
Removal [1] states that "[a]ll defendants who have
been properly joined and served have joined in
and consented to the removal of this action.
Written consents are included in this Notice of
Removal." Id. at 1-2. However, the Court has
thoroughly searched the record; only Lincoln
National's counsel signed the Notice of Removal,
id. at 4, and no written joinder in, or consent to,
removal from any other Respondent was included
in the Notice of Removal or otherwise filed into
the record.


Petitioner filed a Motion to Remand [17] on
September 2, 2015, within 30 days of the removal
to federal court. See 28 U.S.C. § 1447(c).
Petitioner argues that diversity and federal
question jurisdiction are lacking. Pl.'s Mot. to
Remand [10] at 2-8. Even if either exists,
Petitioner contends that the probate exception to
subject *5  matter jurisdiction deprives this Court
of jurisdiction, as Petitioner maintains that Lincoln
National removed the entire probate proceeding
from state court. Id. Petitioner also raises a
procedural defect in removal, in that "Respondents
have not duly and timely filed the actual State
Court File as required, but have belatedly filed
only their jumbled, juxtaposed and partial version
of the George County, MS Chancery Court's
Official File . . . ." Id. at 8 (emphasis in original).
Petitioner asks the Court to award him costs and
expenses, including reasonable attorney's fees
pursuant to 28 U.S.C. § 1447(c), for the allegedly
improper removal. Id. at 10-11.
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28 U.S.C. § 1446(a), (b)(2)(A).


1 Lincoln National has filed a Motion for


Leave to File Amended State Court Record


[36], which appears to address this


argument. Because the Court determines


that remand is required for a different


reason, it need not resolve Lincoln


National's Motion [36] or decide whether


Lincoln National's Motion cures any


procedural defect in removal based upon


the condition or completeness of the


earlier-filed state court record.


Lincoln National filed a Response to the Motion
to Remand on September 21, 2015, taking the
position that the Amended Petition expressly
asserts claims arising under the Constitution and
laws of the United States, such that federal
question jurisdiction exists, and that the probate
exception does not apply. Mem. in Opp'n to Mot.
to Remand [32] at 1. Lincoln National also
maintains that "[t]he condition of the state-court
record does not support remand" and refers to the
issue as "[a] minor glitch in the record resulting
from the state court's copying process . . . ." Id. at
2.


On September 21, 2015, SRHS, SRHS Employees'
Retirement Plan and Trust, American Heritage,
and Transamerica joined in Lincoln's National's *6


Response in opposition to Motion to Remand.
Mem. in Opp'n to Mot. to Remand [34] at 1;
Joinder [35] at 1; Joinder [37] at 1. SRHS and
SRHS Employees' Retirement Plan and Trust
likewise contend that federal question jurisdiction
is present on the face of the Amended Petition,
such that the Motion to Remand should be denied.
Mem. in Opp'n to Mot. to Remand [34] at1-3.


6


II. DISCUSSION
A. The Removal Procedure


28 U.S.C. § 1441 provides for the removal of civil
actions brought in a state court of which the
district courts have original jurisdiction. 28 U.S.C.
§ 1441(a) (2012). "A federal district court may
exercise original jurisdiction over any civil action
that either satisfies diversity requirements or that


arises under the federal constitution, statutes, or
treaties—commonly referred to as 'federal
question' jurisdiction." Energy Mgmt. Servs., LLC
v. City of Alexandria, 739 F.3d 255, 258-59 (5th
Cir. 2014) (citing 28 U.S.C. §§ 1331, 1332, 1369).
"Thus, under § 1441, removal is proper only when
the court has original jurisdiction over at least one
asserted claim under either federal question or
diversity jurisdiction." Id. at 259 (citation
omitted).


28 U.S.C. § 1446 sets forth the procedure for
removing a civil action to federal court and
provides in relevant part as follows:


(a) Generally.— 
A defendant or defendants desiring to
remove any civil action from a State court
shall file in the district court of the United
States for the district and division within
which such action is pending a notice of
removal signed pursuant to Rule 11 of the
Federal Rules 
*7 of Civil Procedure and containing a
short and plain statement of the grounds
for removal, together with a copy of all
process, pleadings, and orders served upon
such defendant or defendants in such
action. 
(b) Requirements; Generally.— 
 
* * *  
(2)(A) When a civil action is removed
solely under section 1441(a), all
defendants who have been properly joined
and served must join in or consent to the
removal of the action. 


7


The rule of unanimity requires that "all defendants
who are properly joined and served must join in
the removal petition, and that failure to do so
renders the petition defective." Getty Oil Corp. v.
Ins. Co. of N. Am., 841 F.2d 1254, 1262 (5th Cir.
1988) (internal citations omitted). It "requires that
all defendants to an action either sign the original


3


Beasley v. Singing River Health Sys. (In re Beasley)     CIVIL NO. 1:15-cv-262-HSO-JCG (S.D. Miss. Oct. 7, 2015)



https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1446-procedure-for-removal-of-civil-actions

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1441-removal-of-civil-actions

https://casetext.com/case/energy-mgmt-servs-llc-v-city-of-alexandria#p258

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1331-federal-question

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1441-removal-of-civil-actions

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1446-procedure-for-removal-of-civil-actions

https://casetext.com/case/getty-oil-div-of-texaco-v-ins-co-n-am#p1262

https://casetext.com/case/beasley-v-singing-river-health-sys-in-re-beasley





petition for removal or timely file written consent
to the removal." Powers v. United States, 783 F.3d
570, 576 (5th Cir. 2015) (emphasis in original)
(citing Getty Oil Corp., 841 F. 2d at 1262 n. 11).


The Fifth Circuit has interpreted "timely" to mean
within 30 days of each defendant's receipt, or
service on that defendant, of the initial pleading or
summons as provided in 28 U.S.C. § 1446(b)(2)
(B). Id.; see also Gillis v. Louisiana, 294 F.3d 755,
759 (5th Cir. 2002) ("in order to comply with the
requirements of § 1446, all served defendants
must join in the removal petition filed prior to the
expiration of the removal period.") (citing Getty
Oil, 841 F.2d at 1262 n.9). "This rule simply
requires that there be 'some timely filed written
indication from each served defendant, or from
some person or entity purporting to formally act
on its behalf in this respect and to have the
authority to do so, that it has actually consented to
such *8  action.'" Gillis, 294 F.3d at 759 (emphasis
in original) (citing Getty Oil, 841 F.2d at 1262
n.11).


8


Removal of cases from state court implicates
significant federalism concerns. Gutierrez v.
Flores, 543 F.3d 248, 251 (5th Cir. 2008).
"Federalism concerns animate the rule requiring
strict construction of removal statutes." Beiser v.
Weyler, 284 F.3d 665, 674 (5th Cir. 2002). "The
removing party bears the burden of showing that
federal jurisdiction exists and that removal was
proper." Manguno v. Prudential Property and Cas.
Insurance. Co., 276 F.3d 720, 723 (5th Cir. 2002)
(citing De Aguilar v. Boeing Co., 47 F.3d 1404,
1408 (5th Cir. 1995)). B. Whether There Was a
Procedural Defect in Removal


Respondents have not shown that they complied
with the rule of unanimity. See 28 U.S.C. §
1446(b)(2)(A); Getty Oil Corp., 841 F.2d at 1262.
Even though Petitioner did not specifically raise
this procedural ground in his Motion to Remand,
by filing a Motion to Remand within 30 days of
removal Petitioner has "explicitly refused to
'acquiesce' to the choice of forum." Schexnayder v.


Entergy Louisiana, Inc., 394 F.3d 280, 285 (5th
Cir. 2004). The Court may therefore properly
address any procedural defects in removal, even if
not raised in the Motion to Remand, without
"usurp[ing] its congressionally mandated role . . .
." Id.; see also BEPCO, L.P. v. Santa Fe Minerals,
Inc., 675 F.3d 466, 471 (5th Cir. 2012) (holding
that Schexnayder and § 1447(c)'s text make clear
that what matters is the timing of a motion to
remand; if the motion is timely filed within 30
days of removal, the district court may remand
based on any removal defect under § 1447(c)). *99


Respondents do not dispute that American
Heritage, SRHS, and SRHS Employees'
Retirement Plan and Trust were served with
process prior to removal.  The record reflects that
SRHS and SRHS Employees' Retirement Plan and
Trust were served with process on July 16, 2015,
Proofs of Service [12] at 10, 12, and that
American Heritage was served with process by at
least July 21, 2015, Service of Process [1-3] at 1.
The Notice of Removal [1] filed by Lincoln
National was dated August 13, 2015. American
Heritage, SRHS, and SRHS Employees'
Retirement Plan and Trust did not sign the Notice
of Removal or timely file a consent to removal in
this Court.  Lincoln National's counsel did not
purport to formally act *10  on the other
Respondents' behalf in filing the Notice of
Removal. See Gillis, 294 F.3d at 759. Nor is there
any indication in the record that Lincoln National's
counsel would have had the authority to do so. See
id.


2


3


4


10


2 It appears from the state court record that


Petitioner attempted to serve Transamerica


on July 14, 2015, by personal service upon


someone authorized to accept service of


process on behalf of the Mississippi


Insurance Commissioner. Proof of Service


[12] at 4; Summons [12] at 5; Miss. Ins.


Dep't Letter [12] at 17. However, in the


Notice of Removal [1], filed on August 13,


2015, Lincoln National states that


Transmerica had not yet been served.
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Notice of Removal [1] at 2. The parties


have not adequately briefed whether


service upon the Insurance Commissioner


was sufficient under Mississippi law to


effectuate service upon Transamerica.


Transamerica represented to the Court in


its First Motion for Extension of Time to


Respond to Amended and Supplemental


Petition [25] filed on September 4, 2015,


that it is not "an insurance company and is


not registered with the Department for


purposes of accepting service of process."


Mot. [25] at 2. The Court need not resolve


this question, however, because a defect in


removal procedure exists as to the other


served Respondents' failure to timely join


in, or consent to, the removal. See 28


U.S.C. § 1446(b)(2)(A)-(B); Getty Oil


Corp., 841 F.2d at 1262.


3 Petitioner served American Heritage


through the Mississippi Insurance


Commissioner's office on July 14, 2015.


Miss. Ins. Dep't Letter [1-3] at 3. The


Insurance Commissioner sent the


Summons and Amended Petition to


American Heritage's agent for service of


process, CT Corporation System of


Mississippi ("CT Corporation"), on the


same date. Id. CT Corporation then


forwarded the Summons and Amended


Petition to American Heritage on July 21,


2015. Service of Process [1-3] at 1.


4 American Heritage joined in Lincoln


National's Memorandum in Opposition to


Petitioner's Motion to Remand on


September 21, 2015. Joinder [35]. On the


same date, SRHS and SRHS Employees'


Retirement Plan and Trust filed their own


opposition to the Motion to Remand and


joined in Lincoln National's Memorandum


in Opposition. Resp. [33]; Mem. in Opp'n


to Remand [34]. Even if these pleadings


could be construed as joinders in, or


consents to, the Notice of Removal, they


would be untimely. These pleadings were


filed at least two months after these


Respondents were served, and over a


month after Lincoln National filed the


Notice of Removal. See 28 U.S.C. §


1446(b)(2)(A)-(B); Powers, 783 F.3d at


576.


Failure to obtain the joinder or consent of the
other Respondents who had been properly joined
and served constitutes a defect in the removal
petition. See 28 U.S.C. § 1446(b)(2)(A); Getty Oil
Corp., 841 F.2d at 1262. Respondents have not
shown strict compliance with 28 U.S.C. § 1446.
See Manguno, 276 F.3d at 723. Respondents have
therefore not satisfied their burden of showing that
removal was procedurally proper. See Powers, 783
F.3d at 576; Manguno, 276 F.3d at 723. Because
Petitioner filed a Motion to Remand within 30
days of removal, the Court can properly grant
remand on this basis. See Schexnayder, 394 F.3d
at 285. Because the Court finds that remand is
appropriate based on this procedural defect, it
need not reach the question of its subject matter
jurisdiction.  *11  C. Petitioner's Request for Costs
and Expenses, Including Attorney's Fees


511


5 Petitioner has raised rather extensive legal


questions regarding whether subject matter


jurisdiction exists in light of the probate


exception to federal jurisdiction. See


Marshall v. Marshall, 547 U.S. 293, 308


(2006); Markham v. Allen, 326 U.S. 490,


494 (1946); Curtis v. Brunsting, 704 F.3d


406, 408-09 (5th Cir. 2013). While it is


possible the probate exception might apply


in this case, the Court need not decide this


issue due to the procedural defect in


removal. --------


Petitioner seeks costs and expenses, including
attorney's fees, "as a result of the unwarranted
removal." Mem. in Supp. of Mot. to Remand [18]
at 10 (citing 28 U.S.C. § 1447(c)). The Court finds
this request is not well taken, and it will be denied.


Section 1447(c) provides that "[a]n order
remanding the case may require payment of just
costs and any actual expenses, including attorney
fees, incurred as a result of the removal." 28
U.S.C. § 1447(c). The Fifth Circuit has held that
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"§ 1447(c) fee awards are cost recoupments, hence
punitive in policy only," and should only be
awarded if the removing party lacks an objectively
reasonable basis for removal. American Airlines,
Inc. v. Sabre, Inc., 694 F.3d 539, 542 (5th Cir.
2012) (citing Martin v. Franklin Capital Corp.,
546 U.S. 132, 140-41 (2005); Howard v. St.
Germain, 599 F.3d 455, 457 (5th Cir. 2010)).
When determining whether attorney's fees should
be awarded, the district court must not consider
the motive of the removing defendant, but must
consider "the objective merits of removal [at the
time of removal], irrespective of the fact that it
might ultimately be determined that removal was
improper." Valdes v. Wal-Mart Stores, Inc., 199
F.3d 290, 292-93 (5th Cir. 2000).


The Fifth Circuit has explained that the district
court's discretion in awarding ordinary court costs
under § 1447(c), such as those available under
Federal Rule of Civil Procedure 54(d)(1), is
broader. Hornbuckle v. State Farm *12  Lloyds,
385 F.3d 538, 541 n.5 (5th Cir. 2004). However,
this discretion is not unlimited. Id.


12


Having considered the record as a whole, the
Court finds that Lincoln National did not lack an
objectively reasonable basis for removing the
case. The Fifth Circuit has recognized the
"distinctly limited scope" of the probate exception
to subject matter jurisdiction. Curtis v. Brunsting,
704 F.3d 406, 409 (5th Cir. 2013). Petitioner is
therefore not entitled to an attorney's fee award
under § 1447(c), and his fee request will be
denied. See American Airlines, 694 F.3d at 542;
Valdes, 199 F.3d at 292-93. Nor does the Court
find that Lincoln National's removal warrants an
award of costs to Petitioner under § 1447(c). See
Hornbuckle, 385 F.3d at 541 n.5. Petitioner's
request for costs and expenses, including
attorney's fees, will be denied.


III. CONCLUSION
Because Respondents have not carried their
burden of demonstrating that removal was proper,
Petitioner's Motion to Remand must be granted.
Petitioner's request for costs and expenses,
including attorney's fees, under 28 U.S.C. §
1447(c) will be denied.


IT IS, THEREFORE, ORDERED AND
ADJUDGED, that Petitioner's Motion to Remand
[17] is GRANTED.


IT IS, FURTHER, ORDERED AND
ADJUDGED, that this civil action is remanded to
the Chancery Court of George County,
Mississippi, and that a certified copy of this Order
of remand shall be immediately mailed by the
Clerk to the clerk *13  of the state court pursuant to
28 U.S.C. § 1447(c).


13


IT IS, FURTHER, ORDERED AND
ADJUDGED, that Petitioner's request for costs
and expenses, including attorney's fees, under 28
U.S.C. § 1447(c) is DENIED.


SO ORDERED AND ADJUDGED, this the 7
day of October, 2015.


th


/s/_________ 


HALIL SULEYMAN OZERDEN 


UNITED STATES DISTRICT JUDGE 
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MEMORANDUM OPINION
HERMAN N. JOHNSON, JR., UNITED STATES
MAGISTRATE JUDGE


This civil action for a partition and sale of
property proceeds before the court on Plaintiffs'
Motion to Remand. (Doc. 2). In their Motion,
Plaintiffs argue that the federal court does not
have subject matter jurisdiction to sustain removal
because this case proceeds as an in rem or quasi in
rem action. Because the Defendant's removal
terminated the state court's quasi in rem
jurisdiction over this action, the court DENIES
the motion.


Background
Plaintiffs Joel Reagin, Susan Ann Morris Gardner,
and Carol Massey, and Defendant Norman French,
assumed ownership of an undivided, one fourth
interest, "each in and to [particular] property by
separate deeds," from the Wendell and Martha
French Revocable Trust. Plaintiff filed this *1300


action in the Circuit Court of Lawrence County,
Alabama, on February 14, 2017, seeking a "divide
or partition, or sell for partition," of the jointly-
owned property pursuant to 1975 Ala. Code §§
35–6–20 through 35–6–25 (1975). Defendant
French, who avers he is a citizen of Texas,
removed the action on March 17, 2017, alleging
diversity jurisdiction. See 28 U.S.C. § 1441(a)
(allowing removal of civil actions over which the
district courts have original jurisdiction); 28
U.S.C. § 1332 (providing that federal courts "have
original jurisdiction of all civil actions where the
matter in controversy exceeds the sums or value of
$75,000 ... and is between ... citizens of different
states."). The Plaintiffs timely filed motions to
remand this case to the state court.


1300


Standard of Review
"Federal courts are courts of limited jurisdiction,
and there is a presumption against the exercise of
federal jurisdiction, such that all uncertainties as to
removal jurisdiction are to be resolved in favor of
remand." Russell Corp. v. American Home
Assurance Co. , 264 F.3d 1040, 1050 (11th Cir.
2001) (citation omitted). Therefore, courts should
construe "removal statutes ... narrowly, with
doubts resolved against removal." Allen v.
Christenberry , 327 F.3d 1290, 1293 (11th Cir.),


1



https://casetext.com/statute/code-of-alabama/title-35-property/chapter-6-partition/article-2-partition-in-circuit-court/section-35-6-20-jurisdiction-of-circuit-court-to-divide-or-sell-for-division

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1441-removal-of-civil-actions

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1332-diversity-of-citizenship-amount-in-controversy-costs

https://casetext.com/case/russell-corp-v-american-home-assur-co#p1050

https://casetext.com/case/allen-v-christenberry#p1293





cert. denied , 540 U.S. 877, 124 S.Ct. 277, 157
L.Ed.2d 140 (2003) ; University of South Alabama
v. American Tobacco Co. , 168 F.3d 405, 411 (11th
Cir. 1999) ("Because removal jurisdiction raises
significant federalism concerns, federal courts are
directed to construe removal statutes strictly....
Indeed, all doubts about jurisdiction should be
resolved in favor of remand to state court").


The removing defendant "bears the burden of
proving proper federal jurisdiction." Adventure
Outdoors, Inc. v. Bloomberg , 552 F.3d 1290, 1294
(11th Cir. 2008) (internal quotes omitted). Where
jurisdiction is based on diversity of citizenship
pursuant to § 1332, French, as the removing party
invoking this court's jurisdiction, must establish
diversity jurisdiction by a preponderance of the
evidence. McCormick v. Aderholt , 293 F.3d 1254,
1257 (11th Cir. 2002). The court assesses the basis
for federal jurisdiction at the time of removal.
Whitt v. Sherman Int'l Corp , 147 F.3d 1325, 1332
(11th Cir. 1998).


DISCUSSION
As the Supreme Court proclaims, federal courts "
‘have no more right to decline the exercise of
jurisdiction which is given, than to usurp that
which is not given.’ " Marshall v. Marshall , 547
U.S. 293, 298–99, 126 S.Ct. 1735, 164 L.Ed.2d
480 (2006) (quoting Cohens v. Virginia , 6 Wheat.
264, 404, 5 L.Ed. 257 (1821) ). In the matter at
bar, the case ostensibly falls under the Court's
diversity subject matter jurisdiction: there exists
complete diversity between the Plaintiffs and
Defendant, and the amount in controversy exceeds
$75,000 for each Plaintiff.  Therefore, if such
analysis holds, then the defendant *1301 properly
removed this case because the Court possessed
original jurisdiction over the action. However,
there exist several common law exceptions to the
exercise of otherwise proper subject matter
jurisdiction, one of which arises in this case: the
probate exception.


1


1301


1 Where a plaintiff fails to specify monetary


relief, a defendant seeking removal based


on diversity jurisdiction must prove by a


preponderance of the evidence that the


amount in controversy exceeds the $75,000


jurisdictional requirement. McCormick v.


Aderholt , 293 F.3d 1254, 1257 (11th Cir.


2002). The court considers the complaint


and the notice of removal when


determining the amount in controversy.


Lowery v. Alabama Power Co. , 483 F.3d


1184, 1213 (11th Cir. 2007). 


Although the complaint does not make a


specific monetary demand, the claims


asserted in the complaint and the


undisputed information in the notice of


removal clearly show that Plaintiffs are


demanding in excess of $75,000.


Defendant presented the unopposed


affidavit of Christopher A. Pettey, an


appraiser of the subject property, and Mr.


Pettey appraised the property's


retrospective fair market value at $368,000.


See Doc. 1–3, Pettey Aff., at 2.


Apportioned among the Plaintiffs and the


Defendant, such value amounts to $92,000


for each party, which satisfies § 1332(a)'s


jurisdictional threshold.


The probate exception serves as a longstanding
limitation on otherwise properly exercised federal
jurisdiction. See Markham v. Allen , 326 U.S. 490,
494, 66 S.Ct. 296, 90 L.Ed. 256 (1946) ; Sutton v.
English , 246 U.S. 199, 38 S.Ct. 254, 62 L.Ed. 664
(1918). This exception stemmed from a general
understanding that the equity jurisdiction
conferred by the Judiciary Act of 1789 did not
extend to probate matters. See Sutton , 246 U.S. at
205, 38 S.Ct. 254 ; O'Callaghan v. O'Brien , 199
U.S. 89, 105, 25 S.Ct. 727, 50 L.Ed. 101 (1905).
The Supreme Court clarified the exception's scope
in Marshall and delineated three circumstances
where the probate exception limits federal court
jurisdiction: (1) the probate or annulment of a will;
(2) the administration of a decedent's estate; and
(3) where the federal court endeavors to dispose of
property that is in the custody of a state probate
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court. Marshall , 547 U.S. at 311–12, 126 S.Ct.
1735. Federal courts may adjudicate matters
"outside those confines and otherwise within
federal jurisdiction." Id. at 312, 126 S.Ct. 1735.


This action involves a sale for partition under
Alabama law, and thus the request falls outside the
first two categories of the probate exception: it
does not involve the probate or annulment of a
will, and it does not involve the administration of
a decedent's estate.  The issue remains whether 
*1302 a state probate court maintains custody of the
subject property, a circumstances which incites the
general principle that "when one court is
exercising in rem jurisdiction over a res , a second
court will not assume in rem jurisdiction over the
same res. " 547 U.S. at 311, 126 S.Ct. 1735.


2


1302


2 For similar reasons related to the probate of


property, the Court rejects Plaintiffs'


reliance upon Westervelt Company Inc. v.


Robertson , No.: 7:15-cv-383, 2015 WL


5173586 (N.D. Ala. Sept. 2, 2015). In


Westervelt , the Court declared that the


state probate court maintained exclusive


jurisdiction over the property at issue


therein based upon the Alabama


condemnation statute, and thus, the


defendant improperly removed the case. Id.


at *5 ; but c.f., Marshall v. Marshall , 547


U.S. 293, 314, 126 S.Ct. 1735, 164


L.Ed.2d 480 (2006) ("[T]he jurisdiction of


the federal courts, ‘having existed from the


beginning of the Federal government,


cannot be impaired by subsequent state


legislation creating courts of probate.’ ")


(quoting McClellan v. Carland , 217 U.S.


268, 281, 30 S.Ct. 501, 54 L.Ed. 762


(1910) ); 17A Fed. Prac. & Proc. Juris. §


4211 (3d ed. 2017) ("A state cannot defeat


federal jurisdiction of a matter judicial in


nature by confiding jurisdiction to a


specialized state court, such as a probate


court."); Id. , § 4211 n. 10 ("The Supreme


Court emphatically reiterated in 2006 that a


state's creation of and conferral of


jurisdiction to a probate court cannot


deprive a federal court of jurisdiction


where the federal jurisdictional


prerequisites are otherwise present.")


(citing Marshall , 547 U.S. at 314, 126


S.Ct. 1735 ). As reflected previously, the


Plaintiffs filed this case in a state circuit


court, not probate court. 


As for In re Moody , Nos. 83–Y–2579–S,


83–HM–2999–S, 1984 U.S. Dist. LEXIS


19332 (N.D. Ala. Feb. 17, 1984), the


decision merely states, without discussion


and among a litany of reasons, that a state


court receivership "is not subject to


removal [to bankruptcy court] because the


state court possesses exclusive in rem or


quasi in rem jurisdiction." Id. at 21 (citing


Penn. Gen. Cas. Co. v. Pennsylvania ex rel.


Schnader , 294 U.S. 189, 194–95, 55 S.Ct.


386, 79 L.Ed. 850 (1935) ; Pennsylvania v.


Williams , 294 U.S. 176, 55 S.Ct. 380, 79


L.Ed. 841 (1935) ; Princess Lida of Thurn


and Taxis v. Thompson , 305 U.S. 456, 59


S.Ct. 275, 83 L.Ed. 285 (1939) ). The


Moody decision clearly indicated that it did


not exclusively, or even primarily, rely


upon this declaration to remand the case to


state court, and in any event the complex


procedural posture of the case renders it an


inapposite authority for the matter at bar.


The third category of the probate exception
actually comprises the prior exclusive jurisdiction
doctrine. Goncalves By and Through Goncalves v.
Rady Children's Hospital San Diego , 865 F.3d
1237, 1253 (9th Cir. 2017) (This aspect of
Marshall "has little to do with probate; rather, it is
an application of the prior exclusive jurisdiction
doctrine.") (citation omitted).  Pursuant to the
doctrine, when litigants advance separate in rem
or quasi in rem cases in federal and state courts
regarding the same property, the court first
assuming jurisdiction over the res at issue
maintains control over the property to the
exclusion of the other court. Princess Lida of
Thurn and Taxis v. Thompson , 305 U.S. 456, 466,
59 S.Ct. 275, 83 L.Ed. 285 (1939) ; see United
States v. $270,000 in U.S. Currency, Plus Interest ,
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1 F.3d 1146, 1147 (11th Cir. 1993) ("A state court
and a federal court cannot simultaneously exercise
in rem jurisdiction over the same property.").4


3 In further clarification, this component of


the probate exception actually does not


incite subject matter jurisdiction;


jurisdiction over persons or property—in


personam, in rem, and quasi in rem


jurisdiction—do not constitute species of


subject matter jurisdiction, contrary to the


improper misnomer in some court


decisions. See Carvel v. Thomas and Agnes


Carvel Foundation , 188 F.3d 83, 86 (2d


Cir. 1999) ("The Supreme Court spoke of


jurisdiction in Princess Lida , but never of


subject matter jurisdiction; it was exploring


the difference between in personam and in


rem proceedings.... The Court indicated


that the doctrine it was expounding was a


rule of comity or abstention, rather than


one of subject matter jurisdiction."); Falise


v. American Tobacco Co. , 241 B.R. 48, 62


(E.D.N.Y. 1999) ("Both in rem and quasi in


rem jurisdiction deal with personal and not


subject matter jurisdiction.") (citing


Cargill, Inc. v. Sabine Trading & Shipping


Co., Inc. , 756 F.2d 224, 228–29 (2d Cir.


1985) ).


4 See also Palmer v. Texas, 212 U.S. 118,


125, 29 S.Ct. 230, 53 L.Ed. 435 (1909) ("If


a court of competent jurisdiction, Federal


or state, has taken possession of property,


or by its procedure has obtained


jurisdiction over the same, such property is


withdrawn from the jurisdiction of the


courts of the other authority as effectually


as if the property had been entirely


removed to the territory of another


sovereignty."); Kline v. Burke Constr. Co. ,


260 U.S. 226, 229, 43 S.Ct. 79, 67 L.Ed.


226 (1922) ("The converse of the rule is


equally true, that where the jurisdiction of


the state court has first attached, the federal


court is precluded from exercising its


jurisdiction over the same res to defeat or


impair the state court's jurisdiction.");


Penn. Gen. , 294 U.S. at 195, 55 S.Ct. 386


(Where parallel state and federal


proceedings seek to "determine interests in


specific property as against the whole


world (in rem), or where the parties [sic]


interests in the property serve as the basis


of the jurisdiction for the parallel


proceedings (quasi in rem), then the


doctrine of prior exclusive jurisdiction


fully applies.")(citations and alterations


omitted); 13F Fed. Prac. & Proc. Juris. §


3631 (3d ed. 2017) ("[F]ederal court[ ]


jurisdiction is qualified by the ancient and


oft-repeated rule—often called the doctrine


of prior exclusive jurisdiction—that when a


state or federal court of competent


jurisdiction has obtained possession,


custody, or control of particular property,


that authority and power over the property


may not be disturbed by any other court.")


(footnote and citations omitted). 


--------


The parties do not dispute that this case constitutes
a quasi in rem action. The plaintiffs advance this
cause to determine the status and disposition of
property over which the parties have ownership
interests. *1303  See Ex Parte Bruner , 749 So.2d
437, 440 (Ala. 1999) ("a quasi in rem action is an
action ‘against the person in respect of the res,
where, for example, it has for its object partition,
or the sale or other disposition of [the] defendant's
property.’ ")(quoting Gill v. More , 200 Ala. 511,
76 So. 453, 459 (1917) ).


1303


The Plaintiffs argue primarily that the Lawrence
County Circuit Court's assumption of quasi in rem
jurisdiction, upon the initial filing in this case,
precludes a federal court from exercising
jurisdiction over the subject property. Implicitly,
the Plaintiffs argue that the Lawrence County
Circuit Court's assumption of quasi in rem
jurisdiction should preclude jurisdiction in this
Court, yet the Plaintiffs fail to acknowledge that
this finding rests upon a missing premise: the
existence of parallel proceedings in the Lawrence
County Circuit Court and this federal court. As
discerned previously, the prior exclusive
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jurisdiction doctrine proceeds on this foundational
rule: federal and state courts in concurrent
proceedings cannot maintain simultaneous
custody over a res.


Those foundational circumstances do not exist in
this case. As the Eleventh Circuit provides, a case
removed to federal court terminates state court
jurisdiction, and thus, the federal and state courts
do not exercise concurrent jurisdiction, or
maintain parallel proceedings, over the dispute.
Maseda v. Honda Motor Co., Ltd. , 861 F.2d 1248,
1256 (11th Cir. 1988) ; In re Bayshore Ford
Trucks Sales, Inc. , 471 F.3d 1233, 1251 (11th Cir.
2006) (A federal court sustains exclusive
jurisdiction over an action removed from state
court because "removal has terminated the state
court's jurisdiction over the case."); see also
American Income Life Insurance Company v.
Google, Inc. , No. 2:11-cv-04126, 2012 WL
12902779, *3 (N.D. Ala. Feb. 23, 2012) ("Because
the removal of this action to federal court
‘terminated the jurisdiction of the state court,’ no
‘concurrent jurisdiction rested with both the state
and federal court’ "....) (quoting Maseda , 861 F.2d
at 1256 ). Therefore, the Defendant's removal of
this case terminated the Lawrence County
Circuit's quasi in rem jurisdiction and lodged
exclusive jurisdiction in this federal court. As
there exists no other doctrine warranting the
withdrawal of the Court's jurisdiction, the
Plaintiffs' remand motion falters.


In a case presenting substantially similar facts, the
district court reached the same conclusion as the
undersigned. In Barr v. Hagan , 322 F.Supp.2d
1280 (M.D. Ala. 2004), the plaintiff filed a
petition for division in the Circuit Court of
Barbour County, Alabama, pursuant to § 35–6–20.
Defendants removed the case to federal court on
the basis of diversity jurisdiction, and
subsequently plaintiff moved to remand on the
basis that the court lacked jurisdiction. The court
held that the Princess Lida doctrine—or rather, the
prior exclusive jurisdiction doctrine—did not
apply because removal resulted in the maintenance


of a sole case for disposition; therefore, no
jurisdictional conflict existed between the state
and federal courts. Barr , 322 F.Supp.2d at 1282.
The court explained that "the removal of a case
from state to federal court terminates the state
court's jurisdiction, unless and until the case is
remanded back to state court." Id. at 1282 (citing
Maseda , 861 F.2d at 1255 n.11 ).


Plaintiffs cite to Mercer v. Sechan Realty, Inc. ,
569 Fed.Appx. 652 (11th Cir. 2014) in support of
their Motion to Remand, yet Mercer does not
provide any relief. The Eleventh Circuit in Mercer
held that a state court's initial attachment of in rem
*1304 jurisdiction precludes federal courts from
exercising jurisdiction. However, the applicable
circumstances in Mercer involved parallel
proceedings in federal and state courts, which
incited the Anti–Injunction Act's provision that a
federal court may not "grant an injunction to stay
proceedings in a State court except ... [3] where
necessary in aid of its jurisdiction." Mercer , 569
Fed.Appx. at 655 (citing 28 U.S.C. § 2283 ). As
discussed in Mercer , the federal court could not
enjoin a state court proceeding unless the federal
court exercised in rem jurisdiction over a res
before the state court assumed jurisdiction over
the same res. Mercer , 569 Fed.Appx. at 656
(citing Bayshore , 471 F.3d at 1250–51 ). As
discerned, those circumstances do not exist here
because there exists only one case, not a conflict
between two proceedings. Indeed, in rejecting an
additional basis for applying the Anti–Injunction
Act exception, the Eleventh Circuit acknowledged
that removal of the case to federal court would
have vested exclusive jurisdiction in federal court
to the detriment of any prior in rem jurisdiction in
state court. Mercer, 569 Fed.Appx. at 655–56.


1304


In further support of their Motion, Plaintiffs rely
upon Florida First Nat'l Bank v. Bagley , 508
F.Supp. 8, 10 (M.D. Fla. 1980), where the court
held that the state court's acquisition of quasi in
rem jurisdiction precludes removal, compels
remand, and prevents a federal court from
assuming jurisdiction. The Bagley decision does
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not contain any discussion as to its proposition's
propriety, but it cites in support Glenmede Trust
Company v. Dow Chemical Company , 384
F.Supp. 423 (E.D. Pa. 1974), where the court
declared a "well settled" rule that "controversies
arising in an in rem proceeding in a State court are
not removable where the removal would interfere
with the court's exclusive jurisdiction of the res."
Glenmede, 384 F.Supp. at 433 (citing People v.
National Cancer Hospital of America , 153
F.Supp. 484 (S.D.N.Y. 1956) ; Conners v. Federal
Deposit Insurance Corporation , 39 F.Supp. 812,
815 (E.D. Pa. 1941) ). In Glenmede , the dispute
involved the sale of certain stocks owned by a
trust. The court therein ruled that the defendants
improperly removed the case because the state
court "acquired quasi in rem jurisdiction over the
administration of the trust involved in this
proceeding and has jurisdiction of the trust res."
384 F.Supp. at 432–33 (emphasis added).


The Court respectfully declines to adopt Glenmede
and Bagley and instead heed the Supreme Court's
instruction that courts for too long strayed and
expansively interpreted the probate exception,
leading to the Court's endeavor to curtail the
doctrine in Markham and Marshall . Marshall ,
547 U.S. at 299, 126 S.Ct. 1735. As one court
recently declared, "nothing in the text of the
removal statutes or the case law construing them
supports ... a distinction [between in rem state
court actions and other civil actions]."
Carstarphen v. Deutsche Bank Nat'l Trust
Company , No. 08-0511-WS-M, 2009 WL
1035490, *5 (S.D. Ala. April 17, 2009), vacated
in part on reconsid. , 2009 WL 1537861 (S.D.
Ala., June 1, 2009). "Applicable law provides that
a defendant may remove ‘any civil action brought
in a State court of which the district courts of the
United States have original jurisdiction,’ ...
without distinguishing among in personam , in
rem , or quasi in rem proceedings." Id. (quoting 28
U.S.C. § 1441(a) ). As previously discerned, " ‘it
is ... a well-settled rule of decision in the federal
courts that, when a sufficient case for removal is


made in the state court, the rightful jurisdiction of
that court comes to an end.... When a cause *1305


has been removed to the federal court, as a matter
of law and of necessity that court acquires
exclusive jurisdiction of the res. ’ " Id. (quoting Ex
parte Consolidated Graphite Corp. , 221 Ala. 394,
129 So. 262, 265 (1930) ). Because Defendant
removed Plaintiffs' case to federal court, the
Lawrence County Circuit Court no longer
exercises jurisdiction over this action or the
subject res. C.f. , Lucas v. Acheson , No. 2:14-CV-
0856, 2015 WL 685638, *5 (N.D. Ala. Feb. 18,
2015) (applying Marshall and maintaining
jurisdiction of a case because " ‘the probate
exception is inapplicable to disputes concerning
administration of [a] trust’ " as trust assets are "
‘not within the custody of a state court....’ ")
(quoting Curtis v. Brunsting , 704 F.3d 406, 409–
10 (5th Cir. 2013) ).


1305


Finally, although federal courts do not often hear
suits to partition and sell property, such actions
have occurred in prior instances. See, e.g. , Barr ,
322 F.Supp.2d 1280 ; McClendon v. Straub, 193
F.2d 596, 597 (5th Cir. 1952) (federal court
possessed diversity jurisdiction over action for
court to sell property sold and divide the proceeds
among the joint owners); Fischer v. Wurts , No.
CIV. A. 96-6863, 1997 WL 407987 (E.D. Penn.
1997) (court partitioning house owned by plaintiff
and defendant as tenants in common).


CONCLUSION
For the foregoing reasons, the Court DENIES
Plaintiffs' Motion to Remand. The Court will issue
an accompanying Order lifting the Stay in this
action and directing the parties to pursue the
appropriate prosecution of this matter.


DONE this 4th day of October, 2017.
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CV. NO. 5:15-cv-202-DAE
UNITED STATES DISTRICT COURT WESTERN DISTRICT OF TEXAS SAN ANTONIO DIVISION


Benson v. Benson
Decided Jun 9, 2015


CV. NO. 5:15-cv-202-DAE


06-09-2015


RENEE BENSON, Plaintiff, v. THOMAS MILTON BENSON, JR. as Trustee of the SHIRLEY L. BENSON
TESTAMENTARY TRUST, Defendant.


David Alan Ezra Senior United States Distict Judge


ORDER GRANTING PLAINTIFF'S MOTION TO REMAND
Before the Court is a Motion to Remand filed by Plaintiff Renee Benson ("Plaintiff") (Dkt. # 12). The Court
held a hearing on the Motion on May 21, 2015. At the hearing, Bennett L. Stahl and Harriet O'Neill, Esqs.,
appeared on behalf of Plaintiff, and David J. Beck, Esq., appeared on behalf of Defendant Thomas Milton
Benson, Jr., as Trustee of the Shirley L. Benson Testamentary Trust ("Defendant"). After careful consideration
of the supporting and opposing memoranda and the parties' arguments at the hearing, the Court, for the reasons
that follow, GRANTS Plaintiff's Motion to Remand.


BACKGROUND
On January 21, 2015, Plaintiff brought suit against Defendant, in his capacity as trustee of the Shirley L.
Benson Testamentary Trust, in the Probate *2  Court Number 2 of Bexar County, Texas. ("Orig. Pet.," Dkt. # 1-3
at 1.) The trust was created by Shirley L. Benson's will and codicils, which transferred her residuary estate into
the testamentary trust. (Id. ¶ 9.) Plaintiff, a beneficiary of the testamentary trust, seeks to remove Defendant as
trustee pursuant to Texas Property Code § 113.082, based on Defendant's alleged inability to fulfill his
fiduciary responsibilities to the trust. (Id. ¶¶ 11, 14-18.)


2


As part of her action to remove Defendant as trustee, Plaintiff sought a temporary restraining order and a
temporary injunction to suspend Defendant as trustee, and requested that the probate court appoint a temporary
receiver to manage and conserve the trust's funds during the pending litigation. (Id. ¶¶ 19-23.) The probate
court granted Plaintiff's application for a temporary restraining order on January 21, 2015. (Dkt. # 1-3 at 24-
28.) On February 9, 2015, the probate court granted Plaintiff's request to appoint a temporary receiver, assumed
exclusive jurisdiction over all trust assets, suspended Defendant as trustee, and appointed Phil Hardberger and
Arthur Bayern (collectively, the "Co-receivers") as limited temporary co-receivers. (Id. at 77-84.) On February
18, 2015, the probate court issued an amended order suspending Defendant as trustee and appointing the Co-
receivers to administer the testamentary trust as well as the Shirley L. Benson estate. (Id. at 99-105.) Defendant
filed a notice of appeal of the order on March 4, *3  2015 (Dkt. # 1-5 at 55), which is currently pending before
the Fourth Court of Appeals in San Antonio, Texas.


3
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Defendant filed its Answer to Plaintiff's Original Petition in probate court on February 20, 2015. (Dkt. # 1-5 at
17.) On March 2, 2015, the Co-receivers filed a Plea in Intervention seeking a declaration from the probate
court regarding the ownership of certain shares of Bensco, Inc., which at the time of Shirley Benson's death
were divided equally between Thomas Benson individually and Shirley Benson's estate. (Dkt. # 1-12 at 1-10.)
The Plea in Intervention was brought against Thomas Benson in his individual capacity, and not in his capacity
as trustee of the testamentary trust. (See id. at 3.)


Defendant filed his Notice of Removal in this Court on March 18, 2015. (Dkt. # 1.) Defendant invoked both
diversity and federal question jurisdiction in support of his removal of the Co-receivers' Plea in Intervention
(id. at 4-9), and diversity jurisdiction in support of his removal of Plaintiff's original action to remove
Defendant as trustee (id. at 9-10). On March 24, 2015, Defendant filed a Motion to Dismiss the Co-receivers'
Plea in Intervention. (Dkt. # 3.) On the same day, the Co-receivers filed an unopposed Motion to Dismiss Plea
in Intervention without prejudice, which this Court granted on March 25, 2015. (Dkt. # 4.) Having granted the
Co-receivers' Motion to Dismiss without prejudice, the Court denied Defendant's Motion to Dismiss as moot.
(Id.) *44


Plaintiff filed the instant Motion to Remand on April 9, 2015. (Dkt. # 12.) Defendant filed a Response on April
15, 2015. (Dkt. # 14.) Plaintiff filed her Reply on April 29, 2015. (Dkt. # 18.) On May 5, 2015, the Co-
receivers submitted four Motions for Authority to Pay certain sums owed by the trust to various organizations.
(Dkt. ## 19, 20, 21, & 22.) Defendant filed a Response to the Motions on May 12, 2015. (Dkt. # 23.)


LEGAL STANDARD
A defendant may remove to federal court any civil action brought in state court over which the district court
would have had original jurisdiction. 28 U.S.C. § 1441(a); Mumfrey v. CVS Pharmacy, Inc., 719 F.3d 392, 397
(5th Cir. 2013). Original jurisdiction may be based on either diversity of citizenship or the existence of a federal
question. Halmekangas v. State Farm Fire & Cas. Co., 603 F.3d 290, 295 (5th Cir. 2010). On a motion to
remand, the removing party bears the burden of establishing that one of these bases of jurisdiction exists.
Shearer v. Sw. Serv. Life Ins. Co., 516 F.3d 276, 278 (5th Cir. 2008). Diversity jurisdiction exists where the
amount in controversy exceeds $75,000 and there is complete diversity of citizenship between the parties—in
other words, every plaintiff must be diverse from every defendant. 28 U.S.C. § 1332(a); Caterpillar Inc. v.
Lewis, 519 U.S. 61, 68 (1996); Harvey v. Grey Wolf Drilling Co., 542 F.3d 1077, 1079 (5th Cir. 2008). Federal
question jurisdiction exists only when a federal question is *5  presented on the face of the plaintiff's properly
pleaded complaint. Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987).


5


To determine whether jurisdiction is present, the court considers the claims in the state court petition as they
existed at the time of removal. Louisiana v. Am. Nat'l Prop. Cas. Co., 746 F.3d 633, 637 (5th Cir. 2014) (citing
Cavallini v. State Farm Mut. Auto Ins. Co., 44 F.3d 256, 264 (5th Cir. 1995)). Because removal jurisdiction
implicates federalism concerns, all ambiguities must be construed in favor of remand. Barker v. Hercules
Offshore, Inc., 713 F.3d 208, 212 (5th Cir. 2013) (citing Manguno v. Prudential Prop. & Cas. Co., 276 F.3d 720,
723 (5th Cir. 2002)).


DISCUSSION
Plaintiff argues that the Court must remand this case to the probate court on two independent bases: first,
because Defendant's removal was untimely, and second, because the Court lacks jurisdiction under the probate
exception to federal jurisdiction. (Dkt. # 12 at 2, 4.) Defendant argues that his removal was in fact timely based
on the Co-receivers' intervening claims against Thomas Benson in his individual capacity, and alternatively,
that his removal was timely under the revival exception to the statutory 30-day limit. (Dkt. # 15 at 1, 7.)
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Defendant further argues that the probate exception does not apply here because Shirley Benson's will was
probated "over thirty years ago." (Id. at 9-10.) The Court will *6  first address the timeliness of the removal, and
will then address whether federal jurisdiction is barred by the probate exception.


6


I. Timeliness of Removal
A. Removal Procedure Under 28 U.S.C. § 1446


A defendant must file a notice of removal of a civil action or proceeding within 30 days after receipt, through
service or otherwise, of a copy of the initial pleading setting forth the claim for relief upon which such action is
based. 28 U.S.C. § 1446(b)(1). In an action with multiple defendants, "[e]ach defendant shall have 30 days after
receipt by or service on that defendant of the initial pleading or summons to file the notice of removal." Id. §
1446(b)(2)(B). Additionally, "[i]f defendants are served at different times, and a later-served defendant files a
notice of removal, any earlier-served defendant may consent to the removal even though that earlier-served
defendant did not previously initiate or consent to removal." Id. § 1446(b)(2)(C). The untimely filing of a
notice of removal is a procedural defect which mandates remand of an action to state court. Royal v. State Farm
Fire & Cas. Co., 685 F.2d 124, 127 (5th Cir. 1982).


Here, Defendant accepted service of Plaintiff's Original Petition on January 29, 2015. (Dkt. # 12-1, Ex. A at 2.)
Defendant did not file his notice of removal until March 18, 2015, 48 days after receiving Plaintiff's initial
pleading. (Dkt. # 1.) Defendant argues that his removal was nevertheless timely based on *7  the intervention of
the Co-receivers, and the receipt of the Co-receiver's Plea in Intervention by Benson in his individual capacity,
on March 2, 2015.


7


Section 1446(b)(3) provides for the removal of actions that were not removable based on the initial pleading
but later become removable. Specifically, it provides that, except under certain circumstances not relevant here,
"if the case stated by the initial pleading is not removable, a notice of removal within thirty days after receipt
by the defendant, through service or otherwise, of a copy of an amended pleading, motion, order or other paper
from which it may first be ascertained that the case is one which is or has become removable." 28 U.S.C. §
1446(b)(3). A defendant thus may remove an action more than 30 days after receipt of an initial pleading or
summons if the case as stated by the initial pleading was not removable, but later becomes removable based on
an "amended pleading, motion, order or other paper." Id.


Here, Defendant cannot rely on § 1446(b)(3) because this case was initially removable on the basis of diversity
jurisdiction. As set forth in Defendant's Notice of Removal, the original action was filed by Plaintiff, a citizen
of Texas, against Defendant, a citizen of Louisiana, with an amount in controversy greater than the $75,000
statutory minimum.  (Dkt. # 1 at 9-10.) Because *8  § 1446(b)(3) is conditioned on receipt of an initial pleading
that does not state a removable case, Defendant cannot rely on it here. Defendant's time for filing a notice of
removal began running on January 29, 2015, the date Defendant accepted service of Plaintiff's initial pleading,
and Defendant was required to file his notice of removal by March 2, 2015. § 1446(b)(1); Fed. R. Civ. P. 6(a)
(1)(C).


18


1 In an action for declaratory or injunctive relief, the amount in controversy is "the value of the right to be protected or


the extent of the injury to be prevented." St. Paul Reinsurance Co., Ltd. v. Greenberg, 134 F.3d 1250, 1252-53 (5th Cir.


1998). Here, the testamentary trust contains $4.7 million in cash, a substantial minority interest in Bensco, Inc., and a


97% ownership interest in Lone Star Capital Bank. (Dkt. # 1 at 10.)


3
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The Court further notes that even if the case stated by Plaintiff's Original Petition was not removable,
Defendant would still not be able to argue that his removal was timely on the basis of § 1446(b)(3). The Fifth
Circuit has repeatedly held that a case not removable as initially pled may become removable only through a
voluntary act by the plaintiff. See S.W.S. Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 494 (5th Cir. 1996) ("The
Fifth Circuit has indicated that the 'other paper' conversion requires a voluntary act by the plaintiff." (emphasis
in original)) (citing Gaitor v. Peninsular & Occidental S.S. Co., 287 F.2d 252, 254 (5th Cir. 1961)); see also
Weems v. Louis Dreyfus Corp., 380 F.2d 545, 548 (5th Cir. 1967) (holding that the enactment of § 1446(b),
identical in relevant part to the current provision, did not affect the rule developed by prior case law that "a case
nonremovable on the initial pleadings [can] become removable only pursuant to a *9  voluntary act of the
plaintiff"). The intervention of the Co-receivers was not a voluntary act by Plaintiff, and thus cannot provide a
basis for Defendant's removal.


9


Unable to rely on § 1446(b)(3), Defendant instead contends that Benson, in his individual capacity, was a later-
served defendant under § 1446(b)(2)(C). Defendant maintains that Benson, who is not named as a defendant in
Plaintiff's Original Petition, became a later-served defendant following his receipt of the Co-receivers' Plea in
Intervention, and thereafter had 30 days to file a notice of removal under § 1446(b)(2)(B). According to this
argument, after the Co-receivers' intervention against Benson in his individual capacity, Benson, in his capacity
as trustee, became an "earlier-served defendant" that could consent to removal of the action by the later-served
defendant under § 1446(b)(2)(C).  *10210


2 To explain the apparent oddity presented by the fact that the Co-receivers, who brought their claims as intervening


claims, brought their claims against a defendant not a party to the suit in which they sought to intervene, the Court must


note that the Co-receivers' intervention was improper under Texas law, as Defendant argued in his Motion to Dismiss


the Co-receivers' Plea in Intervention (Dkt. # 4). Under Texas Rule of Civil Procedure 60, a party with a justiciable


interest in a pending suit may intervene as a matter of right. In re Union Carbide Corp., 273 S.W.3d 152, 154 (Tex.


2008). "To constitute a justiciable interest, the intervenor's interest must be such that if the original action had never


been commenced," "the intervenor could have brought the pending action, or any part thereof, in his own name." Id. at


155 (internal quotation marks omitted). There is no question that the Co-receivers, who were appointed by the probate


court in the original action, could not have brought the original action to remove Defendant as trustee if Plaintiff had


not brought her suit. The Co-receivers therefore had no justiciable interest in the action, and their intervention was


improper under Texas law.


Defendant's argument is misplaced. Section 1446(b)(2)(B) provides that "[e]ach defendant shall have 30 days
after receipt by or service on that defendant of the initial pleading or summons described in paragraph (1) to
file the notice of removal." § 1446(b)(2)(B) (emphasis added). The initial pleading described in paragraph (1) is
"the initial pleading setting forth the claim for relief upon which such action or proceeding is based." § 1446(b)
(1). Benson, in his individual capacity, never received Plaintiff's initial pleading, because Plaintiff's Original
Petition named only Benson in his capacity as trustee, not Benson in his individual capacity, as a defendant.
The only pleading received by Benson in his individual capacity was the Co-receivers' Petition in Intervention,
not "the initial pleading setting forth the claim for relief upon which [Plaintiff's] action or proceeding is
based"—that is, Plaintiff's Original Petition. Benson, in his individual capacity, was not a party to Plaintiff's
action, and thus had no power to remove it under § 1446(b)(2)(B). See 28 U.S.C. § 1441(a) (providing that
"any civil action brought in a State court of which the courts of the United States have original jurisdiction,
may be removed by the defendant or the defendants" (emphasis added)). As a result, Defendant could not
consent to the removal of the action by Benson in his individual capacity pursuant to § 1446(b)(2)(C). *11


Defendant is therefore unable to rely upon the removal of the action by Benson in his individual capacity to
make the removal timely.


3


11


4
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3 As Defendant himself notes, "Plaintiff's original petition did not state any claims against Mr. Benson as an individual;


in fact, it affirmatively stated that it was not seeking relief from him in his individual capacity." (Dkt. # 15 at 5


(emphasis in original).)


4 Defendant's argument that the Co-receivers' intervention created federal question jurisdiction fails for the same reason.


Regardless of whether the Co-receivers' claims depended on the resolution of a substantial federal question, they were


not brought against Defendant, but against Benson in his individual capacity. As a result, the intervening claims


provided no basis for removal of Plaintiff's original action against Defendant by either Defendant or Benson in his


individual capacity.


Defendant argues that "the initial pleading or summons," with regard to Benson in his individual capacity, was
the Co-receivers' Plea in Intervention, citing a district court opinion stating that "[u]nder Texas law, the addition
of a new party commences a new action against that party." (Dkt. # 12 at 4 (citing Felder v. Countrywide Home
Loans, No. H-13-0282, 2013 WL 6805843, at *2 (S.D. Tex. Dec. 20, 2013)).) The Court first notes that the
quoted language was made in reference to the addition of a new party by the original plaintiff via an amended
complaint, not the addition of a new party by an intervening plaintiff, as is the case here. More importantly, the
procedure for removal is governed by federal law. Benson, in his individual capacity, is not a party to Plaintiff's
original action, and therefore may not remove the action under § 1446. See § 1441(a). While Defendant is
correct that each defendant has an opportunity to remove based upon the "triggering acts" applicable to that
defendant regardless of how any other defendant previously responded, no triggering act occurred here—
Benson, in his individual capacity, never received Plaintiff's initial pleading, and as discussed *12  above, the
Co-receivers' intervention does not provide a basis for removal under § 1446(b)(3).


12


Defendant further argues that Fifth Circuit precedent allows the removal of third-party complaints by third-
party defendants, and that the Co-receivers' intervention was therefore a proper ground for removal. (Dkt. # 12
at 5.) While there is authority permitting removal by a third-party defendant in the Fifth Circuit,  Benson in his
individual capacity is not a third-party defendant. A third-party defendant is a party against whom claims are
asserted by the original defendant to the suit. See Black's Law Dictionary 1708 (10th ed. 2014). Here, Benson
in his individual capacity was not brought into the lawsuit by the original defendant—Benson in his capacity as
trustee—but instead by the Co-receivers as intervening plaintiffs. Defendant's argument that a third-party
defendant may remove a third-party complaint is thus inapplicable to the current action, and Defendant
provides no argument or authority for extending the Fifth Circuit's rule  *13  to a party made a defendant by
intervention. Defendant has thus failed to establish that his removal was timely under § 1446(b).


5


613


5 See In re Crystal Power Co., Ltd., 641 F.3d 78, 81 n.14 (5th Cir. 2011) (distinguishing the case of an intervening


plaintiff seeking removal based on a cross-claim, which is not permitted, from removal by a third-party defendant that


has not voluntarily submitted itself to state jurisdiction, which the Fifth Circuit has found permissible in prior cases)


(opinion withdrawn and superseded on rehearing on other grounds by In re Crystal Power Co., Ltd., 641 F.3d 82 (5th


Cir. 2011)).


6 The majority of courts have held that third-party defendants are not entitled to removal. See BJB Co. v. Comp Air


Leroi, 148 F. Supp. 2d 751, 752-53 (N.D. Tex. 2001) (finding that "district courts throughout the country have, in


relative unison, determined that third-party defendants are not defendants within the meaning of § 1441(a)" and citing


cases); 14C Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure Jurisdiction § 3730 (4th ed. 2008)


("Nor can third-party defendants brought into the state action by the original defendant exercise the right to remove


claims to the federal court, although there is some authority to the contrary in the Fifth Circuit . . . .").


The Court will next consider Defendant's argument that his removal was nevertheless permitted under the
judicially created revival exception.


5
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B. Revival Exception


"The revival exception provides that a lapsed right to remove an initially removable case within thirty days is
restored when the complaint is amended so substantially as to alter the character of the action and constitute
essentially a new lawsuit." Johnson v. Heublein Inc., 227 F.3d 236, 241 (5th Cir. 2000). The exception is based
on the rationale that "a willingness on the part of the defendant to remain in state court to litigate a particular
claim should not be interpreted as a willingness to remain in state court to adjudicate an entirely different
claim." 14C Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure Jurisdiction § 3731 (4th
ed. 2008).


In deciding whether the revival exception applies, "the issue must be determined in each case with reference to
its purposes and those of the 30-day limitation on removal to which it is an exception, and . . . the proper
allocation of *14  decision-making responsibilities between state and federal courts." Heublein, 227 F.3d at 242
(internal quotation marks omitted) (omission in original). The purposes of the 30-day limitation are "to deprive
the defendant of the undeserved tactical advantage of seeing how the case goes in state court before removing,
and to prevent the delay and wastefulness of starting over in a second court after significant proceedings in the
first." Id.


14


Here, Defendant argues that the Co-receivers' Plea in Intervention revived his right to remove the state court
action. (Dkt. # 15 at 7.) Because Plaintiff's original action was brought to remove Defendant as trustee,
Defendant argues that the Co-receivers' Plea in Intervention, which was brought against Benson in his
individual capacity and sought a declaration as to the ownership of certain shares of Bensco, Inc., "transformed
the case" into one that "bears no resemblance to Plaintiff's original proceeding." (Id. at 8.)


Defendant does not, however, explain why the revival exception, which applies when "the complaint is
amended so substantially as to alter the character of the action and constitute essentially a new lawsuit,"
Heublein, 227 F.3d at 241 (emphasis added), should extend to an intervening claim. District courts determining
whether the revival exception applies have uniformly done so in the context of a plaintiff's amended petition or
complaint. See, e.g., Vielma v. ACC Holding, Inc., No. EP-12-CV-501-KC, 2013 WL 3367494, at *8 (W.D.
Tex. *15  Apr. 16, 2013) (amended petition); STF No. 1001, L.P. v. Wright, No. H-12-2136, 2012 WL 5384178,
at *3 (S.D. Tex. Nov. 2, 2012) (amended petition); Elliot v. City of Holly Springs, No. 3:10-CV-01-GHD-JAD,
2010 WL 2505599, at *4 (N.D. Miss. June 14, 2010) (amended complaint); Baby Oil, Inc. v. Cedyco Corp.,
654 F. Supp. 2d 508, (E.D. La. 2009); (finding "no substantial amendment of the pleadings"); Air Starter
Components, Inc. v. Molina, 442 F. Supp. 2d 374, 382 (S.D. Tex. 2006) (amended petition); see also Spindletop
Films, L.L.C. v. Wright, 586 F. App'x 468, 468 (5th Cir. 2012) (non-precedential) (amended complaint).


15


The Court finds no basis to extend the revival exception to an intervention by a third party, which does not
otherwise provide a basis for removal, see S.W.S. Erectors, Inc., 72 F.3d at 494, and would generally not so
alter the character of the action as to "constitute essentially a new lawsuit," see Fed. R. Civ. P. 24 (allowing a
party to intervene where "disposing of the action may as a practical matter impair or impede the movant's
ability to protect its interest" or where the movant "has a claim or defense that shares with the main action a
common question of law or fact").  The Court further finds that applying the revival exception here would be
inconsistent with the purposes of the 30-day limit on removal, given that Defendant has already opposed and
appealed the probate *16  court's grant of Plaintiff's motion to suspend Defendant as trustee and appoint a
receiver and has also filed an answer to Plaintiff's suit in the probate court. As a result, the revival exception
does not allow Defendant's removal after the 30-day limit imposed by statute.


7


16
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Id. at 311-12. The probate exception does not preclude a federal court from "exercis[ing] its jurisdiction to
adjudicate rights in . . . property [in the custody of a probate court] where the final judgment does not undertake
to interfere with the state court's possession save to the extent that the state court is bound by the judgment to
recognize the rights adjudicated by the federal court." Id. at 310 (quoting Markham v. Allen, 326 U.S. 490, 494
(1946)). *17


7 While it is true that the Co-receivers' intervening claims here were substantially different than Plaintiff's original action


to remove Defendant as trustee, they were so substantially different as to be impermissible under Texas's law of


intervention, as discussed above, as well as under Federal Rule of Civil Procedure 24.


Because Defendant's removal was untimely, the Court is required to remand. Royal, 685 F.2d at 127. The Court
will nevertheless proceed to discuss the probate exception as an additional, independent basis for remanding
this action.


II. Probate Exception
The probate exception is a judicially created doctrine "of distinctly limited scope." Marshall v. Marshall, 547
U.S. 293, 299, 310 (2006). As described by the Supreme Court in Marshall,


the probate exception reserves to state probate courts the probate or annulment of a will and the
administration of a decedent's estate; it also precludes federal courts from endeavoring to dispose of
property that is in the custody of a state probate court. But it does not bar federal courts from
adjudicating matters outside those confines and otherwise within federal jurisdiction. 


17


The Fifth Circuit has interpreted the Supreme Court's holding in Marshall to require a two-step inquiry "into (1)
whether the property in dispute is estate property within the custody of the probate court and (2) whether the
plaintiff's claims would require the federal court to assume in rem jurisdiction over that property." Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013). "If the answer to both inquiries is yes, then the probate exception
precludes the federal district court from exercising diversity jurisdiction." Id.


Plaintiff's action does not seek to probate or administer the testamentary trust; Plaintiff rather seeks to remove
Defendant as trustee of the testamentary trust created by Shirley Benson's will based on his alleged breach of
fiduciary duty to the trust. There is no question, however, that the testamentary trust, along with the Shirley
Benson estate, is in the custody of the probate court, which assumed exclusive jurisdiction over the estate and
all trust assets in its order suspending Defendant as trustee and appointing the Co-receivers. (See Dkt. # 1-3 at
78-79.) Because a federal court "cannot exercise in rem jurisdiction over a res in the custody of another court,"
Curtis, 704 F.3d at 409, the Court must ask whether Plaintiff's claims would require it to assume in rem
jurisdiction over the trust.


Removal of a case to federal court immediately strips the state court of its jurisdiction, and brings the case
under the sole jurisdiction of the federal *18  court. See 28 U.S.C. § 1446(d) (filing a notice of removal and
giving written notice to adverse parties and the state court "shall effect the removal and the State court shall
proceed no further unless and until the case is remanded"); Murray v. Ford Motor Co., 770 F.2d 461, 463 (5th
Cir. 1985) (removal had been perfected prior to the state court's entry of an order, and the state court was thus
without power to issue the order); see also 14C Charles Alan Wright and Arthur R. Miller, Federal Practice and
Procedure Jurisdiction § 3736. Additionally, "whenever a case is removed, interlocutory state court orders are
transformed by operation of 28 U.S.C. § 1450 into orders of the federal district court to which the action is


18
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removed." Nissho-Iwa Am. Corp. v. Klein, 845 F.2d 1300, 1304 (5th Cir. 1988); see also 28 U.S.C. § 1450
("All injunctions, orders, and other proceedings had in such action prior to its removal shall remain in full force
and effect until dissolved or modified by the district court.").


Because removal places sole jurisdiction of a pending state action in the federal court, Defendant's removal of
Plaintiff's action to federal court immediately stripped the probate court of its custody of the testamentary trust
and Shirley Benson estate. This alone violates the probate exception's requirement that a federal court not
interfere with a state court's possession of a res. Additionally, if this Court were to accept jurisdiction of
Plaintiff's case, it would have to assume custody of the trust pursuant to the probate court's preliminary
injunction *19  suspending Defendant as trustee, assuming sole jurisdiction over trust assets, and appointing the
Co-receivers. The Court may neither administer an estate, which it would be required to do through the
appointed Co-receivers, nor exercise in rem jurisdiction over a res in the custody of the state court.


19


Defendant argues that the probate exception does not apply here because Shirley Benson's will was probated
over thirty years ago. (Dkt. # 15 at 10.) Defendant cites the Fifth Circuit's decision in Breaux v. Dilsaver, which
stated that "[o]nce a will has been probated, the danger of federal interference is abated and an action by a
legatee, heir, or other claimant against an executor becomes a suit between the parties that is a justiciable
controversy within the scope of federal jurisdiction." 254 F.3d 533, 536 (5th Cir. 2001) (internal quotation
marks omitted). The Breaux decision was made with reference to the standard set out in the Supreme Court's
decision in Markham v. Allen, which held that federal courts could take jurisdiction over actions related to
probate matters "so long as the federal court does not interfere with the probate proceedings." 326 U.S. 490,
494 (1946). The Supreme Court's decision in Marshall, recognizing that its opinion in Markham was "less than
a model of clear statement," clarified the probate exception to prohibit federal courts from probating a will,
administering an estate, and disposing of property in the custody of a state court. 547 U.S. at 310-312. *2020


To the extent Defendant's quoted language in Breaux simply stands for the proposition that the probate court
does not preclude a federal court from disposing of property that is no longer in the custody of the probate
court, it remains good law. Here, however, the trust and estate property is in the probate court's custody, and the
Court therefore may not assume in rem jurisdiction over or otherwise dispose of the property. Because removal
would require the Court to both assume in rem jurisdiction over and administer the trust and estate property, the
Court is barred from accepting jurisdiction of Plaintiff's action, and the probate exception thus provides a
separate and independent mandatory basis for granting her Motion to Remand.


Because Defendant's removal was untimely, and because the Court is precluded from accepting jurisdiction
under the probate exception, the Court GRANTS Plaintiff's Motion to Remand.8


8 The Court notes that able defense counsel have presented virtually every possible argument in support of retaining the


Court's jurisdiction. However, able advocacy cannot overcome the requirements of the law, which in this case compels


remand.


III. Co-receivers' Motions for Authority
Also pending before the Court are the Co-receivers' four motions for authority to pay certain sums owed by the
trust to various organizations. Because *21  the Court grants Plaintiff's Motion to Remand, the Court DENIES
AS MOOT the Co-receivers' pending motions.


21
9


9 The Court also notes that such trust administration is precisely the sort of action that federal courts are prohibited from


taking under the probate exception. The matter can and should be taken up by the Probate Court to which this matter is


remanded.  
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--------


CONCLUSION
For the foregoing reasons, the Court GRANTS Plaintiff's Motion to Remand (Dkt. # 12) and DENIES AS
MOOT the Co-receivers' Motions for Authority (Dkt. ## 19, 20, 21, & 22).


IT IS SO ORDERED.


DATED: San Antonio, Texas, June 9, 2015.


/s/_________ 


David Alan Ezra 


Senior United States Distict Judge 
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1:18-CV-1121-RP
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF TEXAS AUSTIN DIVISION


Reasoner v. Kim Kelley, Greer Bunce, Nicole Dumas, Sonny
Melendez, the Prudential Life Ins. Co. of Am.


Decided Mar 18, 2019


1:18-CV-1121-RP


03-18-2019


GREGORY LEWIS REASONER, Plaintiff, v.
KIM KELLEY, GREER BUNCE, NICOLE
DUMAS, SONNY MELENDEZ, THE
PRUDENTIAL LIFE INSURANCE COMPANY
OF AMERICA, Defendants.


ROBERT PITMAN UNITED STATES
DISTRICT JUDGE


ORDER


Before the Court is Plaintiff Gregory Lewis
Reasoner's ("Reasoner") Motion to Remand, (Dkt.
17); a response by Defendants Kim Kelley, Greer
Bunce, Nicole Dumas, and Sonny Melendez
(collectively, "Claimants"), (Dkt. 20); and a
response by Defendant The Prudential Life
Insurance Company of America ("Prudential"),
(Dkt. 22). Having considered the parties' briefs,
the record, and applicable law, the Court will deny
Reasoner's motion.


I. BACKGROUND
This case involves a dispute over the proceeds to a
group life insurance policy subject to the
Employee Retirement Income Security Act of
1974 ("ERISA"). Reasoner was the husband of the
insured, Deborah Sharon Puccio, at the time of her
death. (Orig. Pet., Dkt. 1-1, at 6). Puccio
designated Reasoner as the sole primary
beneficiary of her life insurance plan on January 1,
2018. (Prudential Resp., Dkt. 22, at 3). So he
remained until September 24, 2018, when Puccio


designated the Claimants as the beneficiaries of
the life insurance plan. (Id.; Orig. Pet., Dkt. 1-1, at
9). Reasoner filed his original petition in state
court two months later, alleging that the Claimants
brought about the change in beneficiary
designation through tortious interference with a
contract, defamation, and using undue influence
on a heavily medicated Puccio, who at the end of a
battle with terminal breast *2  cancer lacked the
capacity to make the change. (Orig. Pet., Dkt. 1-1,
at 8-1). Prudential, the current custodian of the life
insurance proceeds, removed this case to this
Court on December 27, 2018. (Not., Dkt. 1).
Reasoner now seeks to remand this case to state
court. (Mot., Dkt. 17).


2


II. LEGAL STANDARD
"A party may remove an action from state court to
federal court if the action is one over which the
federal court possesses subject matter
jurisdiction." Manguno v. Prudential Prop. & Cas.
Ins. Co., 276 F.3d 720, 723 (5th Cir. 2002) (citing
28 U.S.C. § 1441(a)). District courts have subject
matter jurisdiction over all civil actions arising
under the Constitution, laws, or treaties of the
United States. 28 U.S.C. § 1331. Such "federal
question" jurisdiction exists "only in those cases in
which a well-pleaded complaint establishes either
that federal law creates the cause of action or that
the plaintiff's right to relief necessarily depends on
resolution of a substantial question of federal law."
Singh v. Duane Morris LLP, 538 F.3d 334, 337
(5th Cir. 2008) (cleaned up) (citations omitted).
The party seeking removal "bears the burden of
establishing that federal jurisdiction exists and that


1
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removal was proper." Id. The removal statute must
"be strictly construed, and any doubt about the
propriety of removal must be resolved in favor of
remand." Gasch v. Hartford Accident & Indem.
Co., 491 F.3d 278, 281-82 (5th Cir. 2007).


III. DISCUSSION
Prudential removed this case to this Court on the
basis of the Court's federal question jurisdiction.
(Not., Dkt. 1, ¶ 2). According to Prudential, the
life insurance policy at issue in this action is
governed by ERISA, which provides exclusive
administrative and federal remedies for claims
relating to ERISA-regulated plans. (Id. ¶ 14). In
his motion to remand, Reasoner does not *3


dispute that Puccio's life insurance policy is
subject to ERISA; rather, he argues that the
probate exception to federal jurisdiction applies.
(Dkt. 17, at 3).


3


1


1 In his motion to remand, Reasoner does not


address Prudential's assertion that Puccio's


life insurance policy is subject to ERISA.


Neither did Reasoner file a reply brief


challenging Prudential's assertion that by


arguing for the probate exception, he had


"conceded" that the life insurance policy is


subject to ERISA. (Resp., Dkt. 22, at 6).


The Court therefore finds that Reasoner


has conceded that Puccio's life insurance


policy is subject to ERISA. See Audler v.


CBC Innovis Inc., 519 F.3d 239, 255 (5th


Cir. 2008) (a party waives an issue if he


fails to adequately brief it).


The probate exception to federal jurisdiction
operates to prevent a federal court from exercising
in rem jurisdiction over a res in the custody of a
state probate court. Curtis v. Brunsting, 704 F.3d
406, 409 (5th Cir. 2013); Marshall v. Marshall,
547 U.S. 293, 312 (2006). "Thus, the probate
exception reserves to state probate courts the
probate or annulment of a will and the
administration of a decedent's estate," as well as
the power to "dispose of property that is in the
custody of a state probate court." Curtis, 704 F.3d
at 409 (quoting Marshall, 547 S.Ct. at 311-12).


Outside of those confines, the probate exception
does not prevent federal courts from adjudicating
matters over which they otherwise have
jurisdiction. Id.


Prudential and Claimants agree that the proceeds
to Puccio's life insurance policy are not assets of
her estate and that her estate is not a beneficiary of
the life insurance policy. (Prudential Resp., Dkt.
22, at 6; Claimants' Resp., Dkt. 20, at 3). Reasoner
does not allege in either his original petition or
motion to remand that the life insurance proceeds
are assets of Puccio's estate; rather, he seeks to
recover the life insurance proceeds for himself, in
his individual capacity. (Id.). Moreover, Prudential
and Claimants both aver that the proceeds to the
life insurance policy are in the custody of
Prudential, not the state probate court. (Prudential
Resp., Dkt. 22, at 7; Claimants' Resp., Dkt. 20, at
7). Accordingly, the probate exception does not
apply.


Reasoner does not respond to these arguments. His
motion to remand relies instead on the argument
that the probate exception applies because
"property exists in the Estate under the jurisdiction
of the Travis County Probate Court." (Mot., Dkt.
17, at 3). He specifically refers to a *4  KIA
Sorento and money from Puccio's bank account
allegedly taken by Defendant Kelley. (Id. at 3-4).
Neither of these assets, however, have anything to
do with the life insurance proceeds. Nor does the
life insurance policy have anything to do with
Puccio's estate—it is not alleged to be an estate
asset, and it will go to either Reasoner or
Claimants, not the estate. Reasoner's argument that
the state probate court has jurisdiction over
Puccio's estate is therefore not germane to whether
the probate exception applies.


4


Accordingly, the Court finds that Defendants have
met their burden to demonstrate that this Court has
jurisdiction over the disputed proceeds to Puccio's
life insurance policy. The Court finds that it has
federal question jurisdiction over this case under
ERISA and that the probate exception does not


2
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apply to divest the Court of that jurisdiction. The
Court therefore finds that this case should not be
remanded.2


2 Because the Court finds that it has federal


question jurisdiction over this case, the


Court does not address Reasoner's


argument that the Court lacks diversity


jurisdiction to adjudicate this matter. -------


-


IV. CONCLUSION


For these reasons, Reasoner's Motion to Remand,
(Dkt. 17), is DENIED.


SIGNED on March 18, 2019.


/s/_________ 


ROBERT PITMAN 


UNITED STATES DISTRICT JUDGE
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No. CV-21-01185-PHX-JAT
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF ARIZONA


Blanda v. Cisar (In re Blanda)
Decided Jul 12, 2021


No. CV-21-01185-PHX-JAT


07-12-2021


In re the matter of: Betty H Blanda, Betty Blanda,
by and through her attorney in-fact, Leslie Blanda,
Plaintiff, v. Thomas J Cisar, et al., Defendants.


James A. Teilborg Senior United States District
Judge


ORDER
This case was removed to this Court from the
Maricopa County Probate Court on July 8, 2021.
The notice of removal contains several pleading
defects in the jurisdictional allegations. See
Belleville Catering Co. v. Champaign Market
Place, L.L.C., 350 F.3d 691, 693 (7  Cir. 2003)
("inquiring whether the court has jurisdiction is a
federal judge's first duty in every case").


th


thFirst, for the citizenship of Betty Blanda, the
notice of removal states that in the petition filed in
the probate court, Betty Blanda alleges she is a
resident of Arizona. (Doc. 1 at 3). The first issue
with this allegation is that it is the removing
Defendant who must affirmatively allege
citizenship; thus, the removing Defendant must, if
he can in good faith, allege Betty Blanda's
citizenship. See Carolina Cas. Ins. Co. v. Team
Equip., Inc., 741 F.3d 1082, 1087 (9th Cir. 2014).
The second issue with this allegation is that
jurisdiction *2  must be alleged in terms of
"citizenship" not "residency". See Kanter v.
Warner-Lambert, 265 F.3d 853, 857-858 (9  Cir.
2001). Thus, Betty Blanda's residence is
irrelevant. Accordingly, the removing Defendant
has failed to allege citizenship for Betty Blanda.


2


th


Second, the notice of removal fails to allege the
citizenship of Leslie Blanda. Nor does the notice
of removal offer any legal basis why the
citizenship of Leslie Blanda should be disregarded
for purposes of diversity jurisdiction. See
generally Johnson v. Columbia Properties
Anchorage, LP, 437 F.3d 894, 899 (9 Cir. 2006)
(holding that a Trust takes on the citizenship of its
Trustees).


Third, with respect to the Defendants, the notice of
removal alleges the "citizenship" of only the
corporate Defendant. For each of the four
individual Defendants, the notice of removal
alleges where such person is a "domiciliary."
(Doc. 1 at 3). The Court is unclear if "domiciliary"
is meant to be synonymous with "citizenship" or if
the notice of removal is silent on the citizenship of
these Defendants. See Kanter, 265 F.3d at 857-
858.


Fourth, as of the probate court's order of May 6,
2020, it is clear that Plaintiff and some Defendants
herein were already engaged in on-going litigation
against each other. (Doc. 1-13 at 13) (the Court
sanctioning Defendant Thomas J. Cisar, Esq. for
his inadequate discovery responses). However,
although the probate court case number indicates
that this case has been pending since 2019, this
Court does not have the complete record of this
case dating back to 2019 because Defendants did
not attach it to the notice of removal. In an action
premised on diversity, a notice of removal must be
filed within one year of when the case is first filed,
and any amendments to the complaint after one
year that add new parties or claims, generally, do
not extend this one-year deadline to remove. See


1
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thLopez v. Robinson Aviation (RVA), Inc., No. 10-
60241-CIV, 2010 WL 3584446, at *4 (S.D. Fla.
Apr. 21, 2010) ("...the great weight of the case law
overwhelmingly supports this Court's conclusion
that "commencement of the action" under §
1446(b) occurs when the original complaint is
filed and that the addition of a new party or claim
does not reset the one-year limitation period."). As
indicated above, this "action" appears to have
commenced in 2019 and appears to be outside this
one-year limitation for removal. *3  Alternatively,
the "petition" within the probate case that seems to
have started the litigation between these particular
parties appears to have been filed in March 2020.
Even using this later date, this "action"
commenced more than one year prior to removal.


3


Fifth, the Court notes that because the "Amended
Petition" is a petition in probate court, it is not
styled as a complaint, nor was it given a new case
number in state court. Because it was not styled as
a complaint, the caption says "In the matter of
Betty Blanda"; it does not name particular
defendants. Nonetheless, the Amended Petition is
clear that it brings a claim against (among other
Defendants) Thomas J. Cisar. (Doc. 1-5 at 2). The
Amended Petition further alleges "Thomas J. Cisar
maintains a home in Maricopa County, Arizona
which is reported in the public records as his
primary residence. He also actively practices law
in Arizona, serves in a fiduciary capacity before
the Arizona courts, and serves as a Trustee in
various capacities." (Doc. 1-5 at 3). Yet, the notice
of removal states, "[a]t the time Petitioner filed her
original Petition in March of 2020, Defendants
Thomas Cisar and Margaret Cisar were Illinois
domiciliaries." (Doc. 1 at 3). The notice of
removal makes no argument as to why this Court
should evaluate the citizenship of these particular
Defendants as of March 2020, but seemingly as of
2021 for all other parties. Moreover, the notice of
removal (implicitly) argues that the date of the
Amended Petition (June 17, 2021) controls
removal. The notice of removal fails to address
why the date of the original Petition, or the date of


the Amended Petition would be the relevant date
to look at the citizenship of the parties for
purposes of diversity jurisdiction, rather than the
date of removal.


Sixth, assuming Mr. Cisar was a resident of
Arizona at the time of removal, a resident
defendant cannot remove to federal court. 28
U.S.C. § 1441(b)(2) ("A civil action otherwise
removable solely on the basis of the jurisdiction
under section 1332(a) of this title may not be
removed if any of the parties in interest properly
joined and served as defendants is a citizen of the
State in which such action is brought."). While
this Court cannot sua sponte remand based on this,
or any other procedural defect in removal, Plaintiff
may file a timely motion to remand on this (or any
other) basis. See Kelton Arms *4  Condominium
Owners, Ass'n, Inc. v. Homestead Insurance Co.,
346 F.3d 1190, 1191 (9 Cir. 2003).


4


Seventh, even when diversity jurisdiction is
properly alleged before this Court, the probate
exception precludes this Court from accepting
jurisdiction in certain circumstances. See
Goncalves By & Through Goncalves v. Rady
Children's Hosp. San Diego, 865 F.3d 1237, 1251-
53 (9th Cir. 2017). Specifically, the Ninth Circuit
Court of Appeals, post-Marshall, has given the
following guidance on the scope of the probate
exception:


2
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Id."It is clear after Marshall that unless a
federal court is endeavoring to (1) probate
or annul a will, (2) administer a decedent's
estate, or (3) assume in rem jurisdiction
over property that is in the custody of the
probate court, the probate exception does
not apply." Three Keys Ltd. v. SR Util.
Holding Co., 540 F.3d 220, 227 (3d Cir.
2008); accord Chevalier v. Estate of
Barnhart, 803 F.3d 789, 801 (6th Cir.
2015); Lee Graham Shopping Ctr., LLC v.
Estate of Kirsch, 777 F.3d 678, 680-81
(4th Cir. 2015); Curtis v. Brunsting, 704
F.3d 406, 409 (5th Cir. 2013); see also
Lefkowitz v. Bank of N.Y., 528 F.3d 102,
106-07 (2d Cir. 2007) ("Following
Marshall we must now hold that so long as
a plaintiff is not seeking to have the federal
court administer a probate matter or
exercise control over a res in the custody
of a state court, if jurisdiction otherwise
lies, then the federal court may, indeed
must, exercise it."). It is not clear that the
Supreme Court's test in Marshall v.
Marshall and our multi-step, multi-factor
test in In re Marshall are "clearly
irreconcilable," Miller v. Gammie, 335
F.3d 889 (9th Cir. 2003) (en banc), but
Marshall surely represents a restatement
and a refinement of the test we had
previously followed. We need not go so far
as to announce that Marshall overruled the
prior test, but we will accept the
reformulation adopted by the other circuits
as a refinement. See Lefkowitz, 528 F.3d at
106 (recognizing that Moser's test was
"overly-broad and has now been
superseded by Marshall's limitation of the
exception"). 
In sum, the probate exception prevents a
federal court from probating a will,
administering a decedent's estate, or
disposing of property in the custody of a
state probate court. 


Here, the notice of removal states, "On June 17,
2021, Plaintiff filed an Amended Petition. Unlike
the original Petition, the Amended Petition states
no viable probate proceeding." (Doc. 1 at 2).
However, this Court's cursory review of the record
reveals that this whole case falls under the
umbrella of the probate court administering a
Trust as part of Betty Blanda's deceased husband's
estate. This Court's review must be cursory
because, as indicated above, although this case has
been pending since 2019, the first document of
record attached to the notice of removal is dated
March 6, 2020. (Doc. 1-5 at *5  2). Thus, it is clear
that this Court does not have the "full" record.


5


Nonetheless, based on the record before the Court,
it appears that this entire matter involves the
administration of the will, trust and/or estate of
Betty Blanda's deceased husband. Thus, it would
appear that each of the three circumstances that
would cause the probate exception to federal
subject matter jurisdiction to apply are present in
this case.


Based on the foregoing,


IT IS ORDERED that the removing Defendant
must file a supplement to the notice of removal
within 14 days addressing each jurisdictional
issue identified herein. If no supplement is filed
within this deadline, this case will be remanded
for all non-procedural reasons identified herein.


IT IS FURTHER ORDERED that this Order is
without prejudice to Plaintiff filing a timely
motion to remand on any/all of the bases
discussed in this Order or for any other reason
Plaintiff deems appropriate. Any to-be-filed
motion to remand shall be considered to be
Plaintiff's response to the supplement to the notice
of removal required herein.


IT IS FURTHER ORDERED that Defendants
admit that the Amended Petition was filed on June
17, 2021; thus, because Defendants have chosen to
treat the Amended Petition as the "operative
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complaint," the answer or other response to this
"document" is due within 7 days of removal. See
Fed. R. Civ. P. 81(c)(2).


IT IS FURTHER ORDERED that on this record,
the Court cannot locate any evidence that
Defendant Robert Mrofka has appeared. Within 14
days, Plaintiff shall file a status report regarding
service on Defendant Robert Mrofka, and if
appropriate, Plaintiff shall move for entry of
default. See Fed. R. Civ. P. 55(a). / / / / / / / / / / / / /
/ / / / / *66


IT IS FURTHER ORDERED that this Court has
reviewed the state court's denial of a motion to
dismiss premised on personal jurisdiction and


forum non conveniens (Doc. 1-8 at 9-12); the
Court considers the state court's order to be the
law of the case. See Granny Goose Foods, Inc. v.
Brotherhood of Teamsters Local 70, 415 U.S. 423,
436 (1974).


Dated this 12th day of July, 2021.


/s/_________ 


James A. Teilborg 


Senior United States District Judge
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No. 21-1285-JWB
United States District Court, District of Kansas


Sarkesian v. Sarkesian
Decided Sep 12, 2022


21-1285-JWB


09-12-2022


MICHAEL S. SARKESIAN, individually, and as
a Qualified Beneficiary of the NANCY J.
SARKESIAN TRUST AGREEMENT dated April
20, 2000, as restated on November 2, 2016, and
the MICHAEL M. SARKESIAN TRUST
AGREEMENT dated April 20, 2000, as restated
on December 14, 2016, Plaintiff, v. HAIG
SARKESIAN, individually, and as Trustee of the
NANCY J. SARKESIAN TRUST AGREEMENT
dated April 20, 2000, as restated on November 2,
2016, and the MICHAEL M. SARKESIAN
TRUST AGREEMENT dated April 20, 2000, as
restated on December 14, 2016, Defendant.


JOHN W. BROOMES UNITED STATES
DISTRICT COURT


MEMORANDUM AND ORDER


JOHN W. BROOMES UNITED STATES
DISTRICT COURT


This matter is before the court on Defendant's
motion to dismiss. (Doc. 5.) The motion has been
fully briefed and is ripe for decision. (Docs. 6, 9,
14.) For the reasons stated herein, the motion to
dismiss is DENIED.


I. Facts


The following facts are taken from the complaint
and are assumed to be true for purposes of
deciding the motion to dismiss.


Plaintiff is a citizen of the Swiss Confederation
who resides in the United Kingdom. Defendant is
a citizen of the United States who resides in
Shawnee County, Kansas. The amount in
controversy exceeds $75,000. *11


Plaintiff and Defendant are brothers. Their parents
- Michael M. Sarkesian and Nancy J. Sarkesian -
created trust agreements on April 20, 2000, which
they amended and restated on November 6, 2016.
Nancy and Michael's estate plans were mirror
images of each other, with each requiring specific
bequests to their grandchildren upon the death of
either Nancy or Michael. After that, their estate
plans called for the remaining assets of the first
spouse to die to be held in trust for the survivor
and, upon the death of the second, for the
remaining assets of both trusts to be distributed in
equal shares to Plaintiff and Defendant. (Doc. 1 at
2.)


Nancy and Michael appointed Defendant as a co-
trustee of their respective trusts, which would
make Defendant the sole trustee of each trust upon
Nancy and Michael's deaths. On the same day that
Nancy and Michael restated their trusts, they
executed separate General Durable Powers of
Attorney appointing Defendant as attorney-in-fact.
(Id. at 3.)


Michael's estate plan included retirement accounts
at the Teachers Insurance and Annuity Association
of America (“TIAA”). Consistent with his overall
estate plan, Michael designated Nancy as his
primary beneficiary and named Plaintiff and
Defendant as equal contingent beneficiaries of the
accounts. (Id.)


1







Michael died on May 11, 2019. On June 7, 2019,
TIAA notified Nancy that she was the beneficiary
of the retirement accounts created by Michael.
Defendant, as Nancy's attorney-in-fact, signed
account applications at Jackson National Life
Insurance Company (“Jackson”) causing the
TIAA retirement accounts to roll over to Jackson
retirement accounts in Nancy's name. In the
Jackson account applications, Defendant named
himself as the sole primary beneficiary of the
retirement account, with his wife as the contingent
beneficiary, thereby excluding Plaintiff as a
beneficiary. Plaintiff alleges that this act was done
intentionally, in bad faith, fraudulently, and in *2


violation of both Defendant's authority as power-
of-attorney and his fiduciary duties, and contrary
to Nancy's and Michael's estate plans. (Id.)


2


Nancy died on December 12, 2019. After Nancy's
death, Defendant transferred Nancy's retirement
accounts at Jackson to his own accounts at TD
Ameritrade. Plaintiff alleges this was contrary to
Defendant's authority as attorney-in-fact and
trustee and in violation of his fiduciary duties.
(Id.)


Upon Nancy's death, Defendant became the sole
trustee of Nancy's trust and Michael's trust. As
trustee, Defendant made the specific bequests to
the grandchildren as required by the respective
trusts. Plaintiff alleges that Defendant has refused
to divide his parents' retirement accounts or the
remaining trust assets equally with Plaintiff as
required by Nancy and Michael's estate plans.
According to the complaint, Defendant has also
refused to respond to reasonable requests by
Plaintiff for information about management of the
trusts, including an accounting of the retirement
accounts and trusts. (Id. at 4.) The complaint
alleges that as of September 2021, Michael's trust
held about $300,000 in assets, Nancy's trust had a
value of more than $1,000,000, and the retirement
accounts had a value of more than $300,000. (Id.)


Count I of the complaint alleges that Defendant
violated his duties as attorney-in-fact and as a
fiduciary by designating himself as the sole
beneficiary of the retirement account and then
taking possession of the proceeds in that account;
by failing to keep records of receipts,
disbursements, and transactions made on Nancy's
behalf; and by commingling the retirement
account with his own funds or assets. (Id. at 5.) It
alleges that pursuant to K.S.A. 58-657(g),
Defendant is liable to Plaintiff for damages,
reasonable attorney's fees, and punitive damages.
(Id. at 5-6.) *33


Count II alleges that Plaintiff committed a breach
of trust and is liable to Plaintiff, who is a qualified
beneficiary of each trust, for violating the duties
he owed as trustee of Nancy's and Michael's trusts.
Count II seeks an order directing Defendant to
provide an accounting, to perform his duties as
trustee by distributing one-half of the trusts'
properties to Plaintiff as a qualified beneficiary, to
remedy the damages caused by the breach of trust,
and any other necessary relief under K.S.A. 58a-
1001. (Id. at 6.)


Defendant moves to dismiss the complaint
pursuant to Fed.R.Civ.P. 12(b)(1) and (6). He first
argues the court lacks subject matter jurisdiction
by virtue of the “probate exception” to diversity
jurisdiction. Even if the court has subject matter
jurisdiction, Defendant argues that Count I fails to
state a claim upon which relief can be granted
because Defendant owed no legal duty to Plaintiff
and because the allegations of fraud are
conclusory. (Doc. 6.)


II. Standards


“Different standards apply to a motion to dismiss
based on lack of subject matter jurisdiction under
Rule 12(b)(1) and a motion to dismiss for failure
to state a claim under Rule 12(b)(6).” Muscogee
(Creek) Nation v. Pruitt, 669 F.3d 1159, 1167
(10th Cir. 2012). When the court is faced with a
motion invoking both Rule 12(b)(1) and 12(b)(6),
the court must first determine that it has subject


2
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matter jurisdiction over the controversy before
reviewing the merits of the case under Rule 12(b)
(6). Bell v. Hood, 327 U.S. 678, 682 (1946).
Because federal courts are courts of limited
jurisdiction, a presumption exists against
jurisdiction, and “the burden of establishing the
contrary rests upon the party asserting
jurisdiction.” Kokkonen v. Guardian Life Ins. Co.
of Am., 511 U.S. 375, 377 (1994).


“Motions to dismiss for lack of subject matter
jurisdiction generally take one of two forms: (1) a
facial attack on the sufficiency of the complaint's
allegations as to subject matter jurisdiction; *4  or
(2) a challenge to the actual facts upon which
subject matter jurisdiction is based.” City of
Albuquerque v. U.S. Dep't of Interior, 379 F.3d
901, 906 (10th Cir. 2004) (internal citations
omitted). A factual attack allows parties to “go
beyond allegations in the complaint and challenge
the facts upon which subject matter jurisdiction
depends.” Holt v. United States, 46 F.3d 1000,
1003 (10th Cir. 1995), abrogated on other grounds
by Cent. Green Co. v. United States, 531 U.S. 425,
437 (2001). When reviewing a factual attack, the
court may consider affidavits and other documents
to resolve disputed jurisdictional facts without
converting the motion to a summary judgment
motion. Id.


4


In order to withstand a motion to dismiss for
failure to state a claim under Rule 12(b)(6), a
complaint must contain enough allegations of fact
to state a claim to relief that is plausible on its
face. Robbins v. Oklahoma, 519 F.3d 1242, 1247
(10th Cir. 2008) (citing Bell Atl. Corp. v. Twombly,
550 U.S. 544 (2007)). All well-pleaded facts and
the reasonable inferences derived from those facts
are viewed in the light most favorable to Plaintiff.
Archuleta v. Wagner, 523 F.3d 1278, 1283 (10th
Cir. 2008). Conclusory allegations, however, have
no bearing upon the court's consideration. Shero v.
City of Grove, Okla., 510 F.3d 1196, 1200 (10th
Cir. 2007).


III. Analysis


A. Subject matter jurisdiction


1. Probate exception. Federal district courts have
jurisdiction to hear controversies involving more
than $75,000 if there is diversity of citizenship
between the plaintiff and defendant, including
disputes between a citizen of a State of the United
States and a citizen of a foreign state. 28 U.S.C. §
1332(a)(2). The Supreme Court has recognized an
exception to this rule, however, based on the
premise that “a federal court has no jurisdiction to
probate a will or administer an estate” or “to
disturb or affect the possession of property in the
custody of a state court.” Dunlap v. Nielsen, *5


771 Fed.Appx. 846, 849 (10th Cir. 2019) (quoting
Markham v. Allen, 326 U.S. 490, 494 (1946)).
After a period in which courts applied this
exception broadly, the Supreme Court narrowed it
and explained that it “reserves to state probate
courts [1] the probate or annulment of a will and
[2] the administration of a decedent's estate; it also
precludes federal courts from [3] endeavoring to
dispose of property that is in the custody of a state
probate court. But it does not bar federal courts
from adjudicating matters outside those confines
and otherwise within federal jurisdiction.” Id. at
850 (quoting Marshal v. Marshal, 547 U.S. 293,
311-12 (2006)). Federal courts thus retain
jurisdiction of diversity cases “that are probate-
related or that may impact the state probate court's
performance of the three tasks reserved to it, so
long as the federal court itself does not engage in
these tasks.” Id. (quoting Marshal, 547 U.S. at
299-300). This means the exception does not
apply merely because a case involves questions
that would ordinarily be decided by a probate
court in determining the validity of an estate
planning instrument, or because a state probate
court may be bound by the federal court judgment,
or because the federal ruling could affect the state
court's distribution of assets. Id. (citations
omitted.)


5


2. Application to Plaintiff's claims. Defendant
argues the probate exception applies because in
order to grant the requested relief, the court would


3


Sarkesian v. Sarkesian     No. 21-1285-JWB (D. Kan. Sep. 12, 2022)



https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/case/bell-v-hood#p682

https://casetext.com/case/kokkonen-v-guardian-life-insurance-company-of-america-2#p377

https://casetext.com/case/city-of-albuquerque-v-us#p906

https://casetext.com/case/holt-v-us-7#p1003

https://casetext.com/case/central-green-co-v-united-states#p437

https://casetext.com/case/robbins-v-oklahoma#p1247

https://casetext.com/case/bell-atl-corp-v-twombly

https://casetext.com/case/archuleta-v-wagner-3#p1283

https://casetext.com/case/shero-v-city-of-grove-2#p1200

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1332-diversity-of-citizenship-amount-in-controversy-costs

https://casetext.com/case/dunlap-v-nielsen-3#p849

https://casetext.com/case/markham-v-allen#p494

https://casetext.com/case/marshall-v-marshall-4#p311

https://casetext.com/case/marshall-v-marshall-4#p299

https://casetext.com/case/sarkesian-v-sarkesian





Id. at 409-10 (footnote omitted.) Relief directed at
assets held by Nancy's trust does not require
administration of her estate. See Tripp v. Mary M.
Tripp Fam. Tr., No. 20-CV-02012-LTB-KLM,
2021 WL 5537552, at *3 (D. Colo. Feb. 17, 2021)
(“No state probate court currently has custody of
the Trust assets nor is there reason to believe that
that will ever be the case because ‘assets placed in
an inter vivos trust generally avoid probate, since
such assets are owned by the trust, not the
decedent, and therefore are not part of the
decedent's estate.'”). Thus, insofar as Plaintiff
seeks *7  distribution of assets in Nancy's trust, the
claim is not outside of this court's diversity
jurisdiction. Similarly, adjudicating whether a
trustee breached a duty toward a trust beneficiary
does not require administration of the estate
merely because the trustee's duties have some
relation to assets that might be part of a decedent's
estate. Cf. Lefkowitz v. Bank of New York, 528 F.3d
102, 108 (2d Cir. 2007) (“The probate exception
can no longer be used to dismiss ‘widely
recognized tort[s]' such as breach of fiduciary duty
or fraudulent misrepresentation merely because
the issues intertwine with claims proceeding in
state court.”). See also Marshall, 547 U.S. at 299-
300 (rejecting argument that the probate exception
extends to any “probate related matter”). Insofar
as the complaint alleges that Defendant breached


have to administer Nancy's estate and probate her
will. (Doc. 14 at 4.) This argument is
unpersuasive. Plaintiff requests relief that does not
ask or require the court to probate or annul a will,
to administer a decedent's estate, or to dispose of
property in the custody of a state probate court.
Count I of the complaint alleges that Defendant
breached various duties imposed by law upon
attorneys-in-fact and seeks compensatory
damages, reasonable attorney's fees, and punitive
damages from Defendant under K.S.A. 58-657(g).
(Doc. 1 at 5-6.) Plaintiff alleges that Defendant's
conduct was contrary to their parents' *6  estate
plan as shown by the terms of their trusts and their
naming of trust beneficiaries. (See Doc. 9 at 8.)
Determining whether Defendant's conduct
violated these legal duties and granting a personal
judgment against Defendant for any damages
caused by such a violation does not require
probate of Nancy's will or administration of
Nancy's estate. Cf. Marshall, 547 U.S. at 312
(claim for tortious interference with a gift or
inheritance was not within the probate exception;
the plaintiff “seeks an in personam judgment
against [the defendant], not the probate or
annulment of a will.”) See also id. at 311
(criticizing decisions, including cases that applied
the probate exception to suits for breach of
fiduciary duties against executors and trustees, as
“block[ing] federal jurisdiction over a range of
matters well beyond probate of a will or
administration of a decedent's estate.”) Count II
similarly seeks damages caused by an alleged
breach of trust and further seeks an accounting of
the trust assets and an order directing Defendant to
distribute one-half of the trusts' properties to
Plaintiff. Although Defendant equates the granting
of relief relating to Nancy's trust with
administration of Nancy's estate, there is a
fundamental difference between the two. As
explained in Curtis v. Brunsting, 704 F.3d 406 (5th
Cir. 2013):


1


6


1 Defendant concedes there is no property in


the custody of a state probate court, as no


formal probate proceedings have been


commenced for Nancy's estate. (Doc. 14 at


3.)


Assets placed in an inter vivos trust
generally avoid probate, since such assets
are owned by the trust, not the decedent,
and therefore are not part of the decedent's
estate. In other words, because the assets
in a living or inter vivos trust are not
property of the estate at the time of the
decedent's death, having been transferred
to the trust years before, the trust is not in
the custody of the probate court and as
such the probate exception is inapplicable
to disputes concerning administration of
the trust.


7
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legal duties as an attorney-in-fact or trustee and is
personally liable therefore in damages, the claims
are outside of the probate exception. Because the
exception does not apply to such claims, and the
elements of diversity jurisdiction are otherwise
present, Defendant's motion to dismiss the claims
for lack of jurisdiction will be denied.


B. Whether the complaint states a claim for
relief


Defendant contends the allegations in Count I fail
to state a claim because they do not show that
Defendant owed any duty to Plaintiff. Defendant
argues that as Nancy's attorney-in-fact, he owed a
duty only to Nancy and not to Plaintiff. (Doc. 6 at
8.) He notes that K.S.A. 58-657(g) makes an
attorney-in-fact liable to “the principal or the
principal's successor in interest,” and he argues
that Plaintiff was not Nancy's successor-in-interest
because “he never had a vested interest in the
retirement accounts.” (Id.)


Count I is based on K.S.A. 58-657(g), which
provides in part that an attorney-in-fact who acts
in bad faith, fraudulently, or dishonestly, “and
thereby causes damage or loss to the principal or
to the principal's successors in interest ... shall be
liable to the principal or to the principal's
successors in interest..” The inclusion of the
principal's “successors” makes clear that the right 
*8  to enforce the provision is not strictly limited to
the principal. Consistent both with the language of
the provision and with common sense, when a
principal dies the right to seek a remedy for
damages inflicted passes to someone who has
taken over the interest formerly held by the
principal. It seems clear that a “successor in
interest” would include a personal representative
such as a court-appointed administrator of the
principal's estate. But it could also encompass the
beneficiary of a trust established by a principal
who is now deceased. The court finds no Kansas
case law on that question, but “[v]arious courts
around the country, both state and federal, have
held that, under certain circumstances,


beneficiaries in an estate plan qualify as
successors in interest to a decedent.” Robert N.
Brewer Fam. Found. v. Huggins as Tr. of Christine
C. Brewer Revocable Tr., No. 2:18-CV-915-ALB,
2019 WL 6873655, at *5 (M.D. Ala. Dec. 16,
2019) (listing cases and finding that a foundation
named as a beneficiary in decedent's trust could
bring claim for breach of duty against attorney-in-
fact who allegedly diverted money to himself and
his family contrary to the decedent's estate plan).


8


2


2 Kansas is one of six states that apply a


version of the Uniform Durable Power of


Attorney Act. That act does not specify


who can seek review of and relief from the


conduct of an attorney-in-fact. By contrast,


the 2006 Uniform Power of Attorney Act,


which has been adopted by a majority of


states, expressly identifies such persons


and includes “[a] person named ... as a


beneficiary of a trust created by ... the


principal that has a financial interest in the


principal's estate.” Unif. Power of Attorney


Act § 116(a)(6) (Unif. Law Comm'n 2006).


The court finds that Count I plausibly claims that
Defendant is liable to Plaintiff for damages under
K.S.A. 58-657(g). The allegations in the
complaint show that Plaintiff, as a named
beneficiary of Nancy and Michael's trusts, has
succeeded to Nancy's and Michael's interests in
the trusts. Cf. Mangrum v. Chavis, 2018 WL
1101719, *3 (Va. Mar. 1, 2018) (named
beneficiary on account was successor-in-interest
of the principal under Uniform Power of Attorney
Act). Plaintiff's allegations show that he has a
financial interest in the trust. They also show that
he is the only person with an incentive to seek a
remedy for Defendant's alleged breach of duties to
*9  Nancy and Michael, including his alleged self-
dealing and failure to adhere to Nancy and
Michael's estate plans. Plaintiff has standing to
seek a remedy for damages to that interest from
Defendant's use of his power of attorney to name
himself sole beneficiary on accounts transferred
from Michael to Nancy - acts which the complaint
alleges were contrary to Defendant's authority as


9
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attorney-in-fact and contrary to Michael and
Nancy's estate plans. Construing a “successor in
interest” to include a trust beneficiary such as
Plaintiff is consistent with the remedial purpose of
the statute, which allows a person who has taken
over the principal's interest to obtain a remedy for
wrongful acts that damage that interest.  It is also
consistent with the broad scope of remedies
elsewhere allowed under the Kansas Power of
Attorney Act, including one that makes an
attorneyin-fact accountable “to the principal's
personal representative, or if none, the principal's
successor,” and another that broadly allows “the
principal's legal representative, an adult member
of the principal's family[,] or any person interested
in the welfare of the principal” to petition a court
for an accounting by an attorney-in-fact. See
K.S.A. 58-656(g), 58-662(a). Cf. Stephan v.
Martin, 396 P.3d 723 (Table), 2017 WL 7053837
(Kan.Ct.App. June 16, 2017) (court did not need
to address whether a trust beneficiary could assert
a claim for damages under K.S.A. 58-657(g)
because the petition only sought an accounting).
As such, Count I states a plausible claim for relief.


3


3 Defendant notes that the Uniform Probate


Code (UPC) defines “successors” as


“persons, other than creditors, who are


entitled to property of a decedent under the


decedent's will or this [code].” See Doc. 14


at 8 (quoting UPC § 1201(49)) (Unif. Law


Comm'n 2019). Kansas has not adopted


that definition, so it does not control here,


although by extension the definition


suggests that where the “interest” involved


concerns a trust, a successor-in-interest of a


deceased trustor would include a person


entitled to the property under the trust - in


other words, a trust beneficiary. It bears


pointing out that the UPC also incorporates


the Uniform Power of Attorney Act and its


provisions expressly allowing a trust


beneficiary to petition for relief from the


conduct of an attorney-in-fact. UPC § 5B-


116(a)(6).


Defendant additionally argues that Count I fails as
a matter of law because it does not allege that
Plaintiff relied on or was deceived by Defendant's
allegedly fraudulent conduct. Defendant further
contends the allegations of fraud are not stated
with particularity as required by Fed.R.Civ.P. 9(b).
(Doc. 6 at 9-10.) *10  Neither of these arguments
shows grounds for dismissal of the complaint.
Section 58-567(g) applies to a broader scope of
conduct than common law fraud. A claim under
the statute can be based on acts done “in bad faith,
fraudulently or otherwise dishonestly.” Id.
Detrimental reliance by a plaintiff is not an
essential component of a claim under this
standard. The complaint alleges, among other
things, that Defendant's actions were done in bad
faith and that they caused a loss to Plaintiff as
Nancy and Michael's successor. That is sufficient
to state a claim under the statute, even assuming
acts done “fraudulently” might require some
showing of reliance. As for Rule 9(b), that rule
requires a party alleging fraud or mistake to “state
with particularity the circumstances constituting
fraud or mistake.” To the extent it applies here,
Plaintiff has satisfied it. The complaint sets forth
in clear terms the conduct complained of and the
circumstances under which it occurred. Among
other things, it plainly alleges that Defendant
named himself sole beneficiary of the TIAA
accounts when he transferred those accounts to
Nancy, thereby excluding Plaintiff as a
beneficiary, contrary to Michael and Nancy's
estate plans and contrary to his authority as
attorney-in-fact, and that this was done purposely
by Defendant in bad faith, fraudulently, and
dishonestly. These allegations specifically
describe the allegedly fraudulent actions and give
Defendant fair notice of the claim.


10


IV. Conclusion


Defendant's motion to dismiss (Doc. 5) is
DENIED.


IT IS ORDERED. *1111


6
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OPINION & ORDER (1)
GRANTING PLAINTIFF'S
MOTION FOR LEAVE TO FILE
FIRST AMENDED COMPLAINT
(Dkt. 14) AND (2) DENYING
DEFENDANT'S MOTION TO
DISMISS FOR LACK OF
SUBJECT–MATTER
JURISDICTION (Dkt. 8)


MARK A. GOLDSMITH, United States District
Judge


This matter is before the Court on Defendant's
motion to dismiss for lack of subject-matter
jurisdiction (Dkt. 8) and Plaintiff's motion for
leave to file first amended complaint (Dkt. 14).
The issues were fully briefed, and hearings were
held on November 7, 2017 and February 15, 2018.
For the reasons that follow, the Court grants
Plaintiff's motion and denies, as moot, Defendant's
motion.


I. BACKGROUND
Plaintiff Marilynn Boesky is a resident of
California, and the owner of a membership interest
in Pearlman LLC. Compl. ¶¶ 1, 3 (Dkt. 1).
Defendant Kent Siegel is a resident of Michigan,
and has been the sole manager of Pearlman LLC
since 2014. Id. ¶¶ 2, 4, 14–15.


According to Boesky's initial complaint, for tax
year 2015, Siegel sent her a K–1—a tax form used
for reporting a partner or LLC member's
distributive share of items such as income or loss
—which stated her interest in Pearlman LLC to be
5% of the profits, 5% of the losses, and 22.5% of
the capital. Id. ¶ 17. This was consistent with the
K–1s that had been sent to her annually, starting in
2006 when the LLC was formed. Id. ¶ 16.
Contrary to this nearly decade-long practice,
Siegel later sent an amended K–1 for tax year
2015, which described her share as 5% of the
profits, 5% of the losses, and 5% of the capital. Id.
Boesky claimed that she received no explanation
for this change. Id. ¶ 18. However, after Boesky


1







questioned this discrepancy, Siegel wrote to
"disregard ... [t]he amended K–1. In retrospect, I
have decided to retain the historic equity
percentages, that have been reported since
inception." 7/27/2016 email from Siegel to Roger
Boesky at 1, Ex. 4 to Am. Compl. (Dkt. 14–1).
For the following tax year, 2016, Siegel sent a K–
1 showing Boesky retaining her historical 22.5%
capital interest. Am. Comp. ¶ 18.


Boesky alleged that Siegel exercises complete and
exclusive control over Pearlman LLC's books,
records, bank accounts, transactions, and member
distributions, and that Siegel failed, refused, and
neglected *781 to provide her any information that
she requires to determine the financial condition
of the company. Id. ¶¶ 20–21. Boesky alleged that
the only financial information she has received are
the K–1s. Id. ¶ 22. She claims that she requested
additional information from Siegel so that she
could calculate the value of her interest, but Siegel
stated that he would only comply with a request
for documents if made by an appraiser. Id. ¶¶ 23–
34.
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As a consequence, Boesky filed suit, on June 28,
2017, asserting a violation of Michigan's Limited
Liability Company Act, Mich. Comp. Laws §
450.4101 et seq., and a violation of the company's
operating agreement. Compl. ¶¶ 35–45. On both
claims, she sought declaratory relief that she was
entitled to the production of several categories of
financial documents; she also claimed entitlement
to an explanation for the reduction of her interest.


In lieu of filing an answer, Siegel filed a motion to
dismiss for lack of subject-matter jurisdiction
(Dkt. 8). He argued that the $75,000 amount in
controversy in this diversity action had not been
met, based on the theory that enforcement of a
right to inspect documents has no determinable
monetary value.


Following full briefing and a hearing on the
motion to dismiss, Boesky filed a motion for leave
to file an amended complaint (Dkt. 14). According
to Boesky, events that took place after the


initiation of her suit—the purported dissolution of
Pearlman LLC—requires amending the complaint,
so that Boesky can secure a declaratory ruling
confirming her 22.5% interest in the capital of
Pearlman LLC. See Pl. Mot. for Leave at 1–3.
Siegel opposes the motion to amend on
jurisdictional grounds, contending that the probate
exception to diversity jurisdiction bars this Court's
adjudication of her rights in Pearlman LLC; he
also contends that amendment would be futile.


II. STANDARD OF DECISION
Federal Rule of Civil Procedure 15(a)(2) governs
amendments to complaints by leave, and provides
that the "court should freely give leave when
justice so requires." The Supreme Court has
explained that a plaintiff should be granted leave
to amend "[i]n the absence of any apparent or
declared reason—such as undue delay, bad faith or
dilatory motive on the part of the movant, repeated
failure to cure deficiencies by amendments
previously allowed, undue prejudice to the
opposing party by virtue of allowance of the
amendment, futility of amendment, etc." Foman v.
Davis, 371 U.S. 178, 182, 83 S.Ct. 227, 9 L.Ed.2d
222 (1962).


"A proposed amendment is futile if the
amendment could not withstand a Rule 12(b)(6)
motion to dismiss." Rose v. Hartford Underwriters
Ins. Co., 203 F.3d 417, 420 (6th Cir. 2000). On a
motion to dismiss pursuant to Rule 12(b)(6), "[t]he
defendant has the burden of showing that the
plaintiff has failed to state a claim for relief."
Directv, Inc. v. Treesh, 487 F.3d 471, 476 (6th Cir.
2007). The motion "should not be granted unless it
appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would
entitle him to relief." Id. The Court must assume
that all alleged facts are true, even when their truth
is doubtful, and must make all reasonable
inferences in favor in of the plaintiff. Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555–556, 127
S.Ct. 1955, 167 L.Ed.2d 929 (2007). A complaint
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will be dismissed unless it states a "plausible
claim for relief." Ashcroft v. Iqbal, 556 U.S. 662,
679, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009).


III. ANALYSIS
Siegel argues that Boesky's motion for leave to file
an amended complaint should be denied for two
reasons. First, Siegel *782 argues that the probate
exception to diversity jurisdiction precludes
consideration of the new claim. Second, Siegel
contends that the amendment would be futile
because Boesky is barred, as a matter of law, from
claiming an ownership interest different from that
set forth in the operating agreement. The Court
disagrees as to both points.
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A. Probate Exception
With limited exceptions, federal courts have
diversity jurisdiction over all actions between
citizens of different states so long as the amount-
in-controversy exceeds $75,000. See 28 U.S.C. §
1332. One such limited exception, applicable in
diversity cases and cases based on other
jurisdictional grounds, is known as the probate
exception. Characterized as "narrow" in the most
recent Supreme Court case to address it, Marshall
v. Marshall, 547 U.S. 293, 305, 126 S.Ct. 1735,
164 L.Ed.2d 480 (2006), the exception prevents
federal courts from hearing cases that fall into one
of three limited categories: the annulment of a
will, the administration of a decedent's estate, or
the disposal of "property that is in the custody of a
state probate court." Id. at 312, 126 S.Ct. 1735. In
Marshall, the Supreme Court explained that this
last category—the only one relevant to our case—
was "essentially a reiteration of the general
principle that, when one court is exercising in rem
jurisdiction over a res, a second court will not
assume in rem jurisdiction over the same res." Id.
at 311, 126 S.Ct. 1735. Federal courts of appeals,
considering the doctrine post- Marshall, have
concluded that "[a] case does not fall under the
probate exception if it merely impacts a state
court's performance of one of these tasks." Lee
Graham Shopping Center, LLC v. Estate of


Kirsch, 777 F.3d 678, 681 (4th Cir. 2015) (citing
Three Keys Ltd. v. SR Util. Holding Co., 540 F.3d
220, 227 (3d Cir. 2008) ).


In his response to the motion to amend (Dkt. 15),
Siegel argues that the probate exception applies in
this case, based on an Oakland County Probate
Court order that addressed an aspect of the
dissolution of Pearlman LLC. Siegel's theory is
that, by virtue of that order, the LLC came within
the custody of the probate court, thereby depriving
this Court of jurisdiction to adjudicate Boesky's
ownership interest in the LLC. To understand the
error in Siegel's theory requires a review of the
structure of Pearlman LLC and review of the
probate court proceedings.


The operating agreement, executed in 2006,
defines the ownership interests of Pearlman LLC
as follows: Abe Pearlman, trustee (40%); Sylvia
Pearlman, trustee (40%); and the remaining 20%
divided equally among their four daughters,
including Boesky. See Ex. A to Operating
Agreement, Ex. 2 to Compl. (Dkt. 1–3). The
agreement also divided the interests into voting
and non-voting interests; only the Abe and Sylvia
Pearlman trust interests were voting interests. The
agreement does not define the trusts for which
Abe and Sylvia were trustees, but it is undisputed
that they were trustees of their individual
revocable trusts. See Compl. ¶ 12.


In 2009, the Pearlmans conveyed their respective
trust interests to Richard A. Polk, as trustee of the
Abe S. and Sylvia Pearlman Irrevocable Trust.
The beneficiaries of the irrevocable trust were two
daughters and two granddaughters (the survivors
of a third daughter, who had died). Boesky was
not a beneficiary of the irrevocable trust; she only
held an interest in the LLC. See id. ¶ 13.


Upon the death of Sylvia Pearlman (Abe having
pre-deceased her), Siegel became sole manager of
the LLC, either in 2014 or *783 2015. See id. ¶¶
14–15.  Boesky sought financial documents
pertaining to the LLC for use in a potential buy-
out of her interest. See id. ¶¶ 26–27. Siegel would
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agree to production only under certain conditions
that Boesky found unacceptable, leading to the
filing of the instant suit. See id. ¶¶ 29, 32, 34.


1 Both the initial complaint and the proposed


amended complaint allege that Siegel


became the sole manager on the death of


Sylvia. See Comp. ¶ 15; Am. Comp. ¶ 15.


However, the initial complaint alleges that


Sylvia Pearlman died on August 8, 2014,


Compl. ¶ 14; whereas the proposed


amended complaint states that she died on


August 8, 2015, Am. Compl. ¶ 14. This


discrepancy is irrelevant for purposes of


the present motions.


While the motion to dismiss was pending, Polk, as
trustee, filed a petition on September 7, 2017 in
the Oakland Probate Court relative to the
dissolution of the LLC. Consents and waivers of
notice were sent and executed by the beneficiaries
of the trust. See Proof of Service, Ex. 8 to
2/26/2018 Filing of Probate Court Record (Dkt.
19). No consent or notice was sent to Boesky, id.;
Petition, Ex. 2 to Filing of Probate Court Record,
¶ 6, and she was not otherwise notified of the
probate court proceeding, see Am. Compl. ¶ 37.


The petition sought an order "[a]pproving and
confirming the Trustee's authority as sole Class A
voting Member interest to direct the dissolution of
Pearlman Limited Liability Company; and to
distribute the interests as provided in the Plan of
Distribution." Petition at 3. The Plan of
Distribution (called a "Plan of Dissolution" in the
plan documents) provided for each member of the
LLC to receive an in-kind "proportionate" share in
each of the 43 investments of the LLC. See Ex. A
to Operating Agreement. As explained in the
petition, the purpose for the dissolution was to
advance the supposed goal of Abe and Sylvia
Pearlman "to segregate Marilynn Boesky's
financial interest from the balance of the family ...
as she will have no further dealings with the
family while possessing the same assets in her
own name." Petition ¶ 7.


The order that was entered does not exactly track
the language used in the petition. Rather than
"approve" and "authorize" the trustee's authority to
"direct the dissolution" of the company—which
was the language used in the petition—the order
"authorized" the trustee "to vote all Class A stock
to distribute the interest as provided in the Plan of
Distribution ...." 9/27/2017 Order, Ex. 7 to Filing
of Probate Court Record. The order mentions
nothing about dissolution, except in the title. Id.
("Order Granting Petition for Limited Supervision
of the Trust and to Confirm Trustee's Authority to
Dissolve Pearlman Limited Liability Company
and Returning Matter to Unsupervised Status").


Further, the use of the singular "interest" rather
than the plural "interests," if intentional, is
puzzling, because the Plan of Dissolution would
appear to distribute multiple interests, not just one.
In addition, the order does not clearly state that it
is authorizing a distribution. It authorizes the
trustee to "vote all Class A stock to distribute"—
leaving it unclear whether "to distribute" simply
describes the nature of the vote (i.e. authorizing a
vote to dissolve the LLC), or whether it was
authorizing the vote to dissolve and authorizing all
of the consequential acts of distribution. The
actual acts of distribution would follow
dissolution over the course of many months, if not
years, as the owners or managers of each of the 43
investments would have to be contacted to
transform the investment interests of the LLC into
separate interests of its five members.


Yet another ambiguity is what was meant by the
phrase "as provided in the Plan of Distribution."
Like the phrase "to *784 distribute," the phrase "as
provided in the Plan" could be understood in
different ways: it might plausibly refer solely to
the decision to vote for dissolution, or, more
specifically, to the transformation of the members'
LLC interests into individual members' in-kind
interests in the 43 investments, or possibly—and
this is Siegel's reading—to ratify everything stated
in the plan, including the establishment of the
specific interest percentages of each LLC member.
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The terse language of the order does not make
clear which of these was the probate court's
intention.


These imperfections in the order—all the product
of trustee's counsel, who presented the order on
his firm's pleading paper for entry by the probate
court—may have implications for issues beyond
this case. But for purposes of the immediate
motion, they serve to show that what the probate
court order accomplished is not entirely free from
doubt, beyond confirming the power of the trustee
to vote for dissolution.


In fact, that limited purpose was the only purpose
of the petition, according to the representation to
the probate court made by the trustee's counsel at
the hearing on the petition. 9/27/2017 Tr. at 3 ("I
ask for your Honor to approve my client's
authority to vote the stock to dissolve an LLC.").
That same limited purpose was articulated by the
trustee himself in the notice of dissolution that he
subsequently issued. See Notice of Dissolution,
Ex. 4 to Resp. to Pl. Mot. for Leave (Dkt. 15–1)
("The Trust sought confirmation in the Oakland
County Probate Court of the authority of the
undersigned to direct the dissolution of the LLC ...
Such order was granted.").


What is clear is that the probate court did not
expressly approve the percentage interests of the
LLC members. Siegel's contention to the contrary
is mystifying. See Resp. to Mot. for Leave at 8. ("
[T]he probate court expressly approved the
allocation of membership interests to the members
of the LLC."). The petition did not expressly ask
for that relief; that issue was not raised at the
hearing; and the language of the court's order
contains no express mention of the membership
interests. Siegel's theory seems to be that the
language "as provided in the Plan" is an "express"
approval of the membership interests. However, it
is neither "express," nor—due to the ambiguities
noted above—is it even implied.


Indeed, if Siegel's theory were true—that the
trustee and his counsel had sought and secured a
judicial blessing of the LLC members' individual
percentage interests—that would be deeply
troubling. The trustee's counsel announced to the
probate judge at the hearing "[c]onsents and
waivers of notice have been filed by all parties in
interest ..." 9/27/2017 Tr. at 3. Yet it is undisputed
that Boesky did not receive any such notice and
signed no consent. If her interest in the LLC was
to be judicially determined to be 5%, she was
clearly interested in that adjudication. How could
trustee's counsel, then, tell the probate court that
"all parties in interest" consented to the relief and
waived notice?


It must be stressed that the attorney who made this
representation to the probate court is the same
attorney with whom Boesky's attorney had been
corresponding pre-suit over several months
demanding financial documents of the LLC; and
this attorney's firm represents Siegel against the
complaint in this action, filed in June (months
before the November probate court hearing),
which sought an explanation for the purported
diminution of her LLC interest. See Emails, Exs.
5–11 to Compl. (Dkt. 1–6–1–12). The attorney
who appeared in the probate court and assured the
judge that "all parties in interest" consented to the
relief would have known, at a minimum, that
Siegel had initially issued a *785 K–1 to Boesky
showing her interest at 22.5%; and that Siegel had
issued an amended K–1 showing it at 5%, which
Boesky had questioned. He may also have known
the facts alleged in the proposed amended
complaint—that a year before this suit was filed
Siegel had retracted the amended K–1, in an email
stating that he had "decided to retain the historic
equity percentages," and further telling Boesky to
use the initial K–1. Whatever the precise state of
his knowledge, he knew at the time he appeared
before the probate court that Boesky did not
acquiesce in the view that her interest was limited
to 5%. To conclude that the probate court was
asked by this attorney to determine—and did
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determine—Boesky's interest to be 5%, based on
his representation that "all parties in interest" have
consented, this Court would have to conclude that
trustee's counsel dissembled before the probate
court.


Because this Court is reluctant to ascribe sharp
practice to trustee's counsel, a more plausible
interpretation is that the probate court was not
asked to, and did not, rule on the individual
membership interests. The only unambiguously
discernable action of the probate court was to
confirm the trustee's power to dissolve the LLC—
not to fix the percentage interests of the individual
members.


The significance of all of this for the probate
exception is straightforward. The LLC interests of
the individual members were never property "in
the custody" of the probate court. That court did
not purport expressly, or even impliedly, to define
Boesky's interest. Thus this Court's jurisdiction to
make such a ruling is not precluded on a theory
that do so would dispose of property in the
custody of the Oakland County Probate Court.


Case law does not extensively discuss what it
means for property to be "in the custody" of a
probate court. But if a probate court has not
determined an issue regarding property that a
party asks the federal court to address, it is
difficult to understand how the subject property is
"in the custody" of the probate court. To hold
otherwise would be contrary to the animating
principle of the probate exception of preventing a
federal court from attempting to "wrest a res" from
the control of the probate court. See Struck v
Cook County Public Guardian, 508 F.3d 858, 860
(7th Cir. 2007) ("[A] court other than the one that
controls the res ... should not be permitted to
elbow its way into such a fight.").


Cases cited by Siegel do not counsel a different
conclusion. He relies on Wisecarver v. Moore, 489
F.3d 747, 751 (6th Cir. 2007), where the court
stated that the probate exception prevents a federal
court from "dispos[ing] of property in a manner


inconsistent with the state court's distribution of
the assets." He also relies on Osborn v. Griffin,
865 F.3d 417, 436 (6th Cir. 2017), where the court
stated that the probate exception is "narrowly
focused on preventing federal courts from
upending probate proceedings." Here, however,
the state court did not clearly order any
distribution of assets, and certainly not in the
specific percentages that Siegel now claims. It
merely confirmed the trustee's power to dissolve
the LLC. A ruling by this Court about Boesky's
percentage ownership would not contradict the
probate court's recognition of the trustee power to
dissolve the LLC; it would upend nothing that the
probate court actually did.


Even if Siegel's argument is accepted that the LLC
interests were, at one point, in the custody of the
probate court, the probate proceedings are over,
making the exception inapplicable. Case law
rejects application of the probate exception, based
on disposing of property within the custody of the
probate court, where the probate proceedings have
concluded. See, e.g., *786  Wolfram v Wolfram, 78
F.Supp.3d 758, 765 (N.D. Ill. 2015) ("[S]o if there
never was a state court proceeding over the res or
all state court proceedings involving the res have
ended, then there is nothing to interfere with and
the probate exception is inapplicable.") (emphasis
added); see also Chevalier v. Estate of Barnhart,
803 F.3d 789, 802 (6th Cir. 2015) ("[O]ur task is
to determine whether [plaintiff] has asked a
federal court to ‘elbow its way into’ an ongoing
‘fight [ ] over a property or a person in [another]
court's control.’ ") (quoting Struck, 508 F.3d at
860 ) (alterations in original) (emphasis added);
Struck, 508 F.3d at 860 (applying probate
exception because party was "seeking to remove
into the federal court the res over which a state
court is exercising control," distinguishing its
earlier decision in another case, Jones v. Brennan,
465 F.3d 304, 308 (7th Cir. 2006), where it had
rejected application of the probate exception
because probate proceedings had been completed).
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Here, the petition sought a ruling confirming the
trustee's power and asked that the trust be returned
to unsupervised status. The order expressly
returned the trust to unsupervised status. At the
hearing on the motion to amend, Siegel's counsel
acknowledged that no further probate court
proceedings are contemplated. With the probate
proceedings regarding the LLC having concluded,
the probate exception has no application.


Siegel argues that if a claim is within the exclusive
jurisdiction of the probate court under state law,
then it is irrelevant whether there is any ongoing
probate proceeding. Def. Supp. Br. at 4 (Dkt. 20).
But the probate exception is not defined by state
law. As explained in Marshall, "the jurisdiction of
the federal courts, ‘having existed from the
beginning of the Federal government, [can]not be
impaired by subsequent state legislation creating
courts of probate.’ " Marshall, 547 U.S. at 314,
126 S.Ct. 1735 (quoting McClellan v. Carland,
217 U.S. 268, 281, 30 S.Ct. 501, 54 L.Ed. 762
(1910) ) (alteration in original). In Marshall, the
Court refused to apply the probate exception to a
claim—that a beneficiary under testamentary
documents tortuously interfered with plaintiff's
expectation of a testamentary gift—which was
supposedly within the exclusive jurisdiction of the
Texas probate court, stating that "[u]nder our
federal system, Texas cannot render its probate
courts exclusively competent to entertain a claim
of that genre." Id. at 314, 126 S.Ct. 1735 ; accord
Chevalier v. Barnhart, 803 F.3d at 801 ("We
therefore look to only federal law to determine
whether the probate exception to federal diversity
jurisdiction applies."). Siegel's argument that a
Michigan probate court's exclusive jurisdiction
over certain matters plays some role in defining
the contours of the probate exception runs afoul of
both Supreme Court and Sixth Circuit authority.2


2 To the extent cases cited by Siegel may be


read as analyzing the probate exception


with reference to a probate court's


exclusive jurisdiction under state law, see,


e.g., In re Gentry, No. 15-14402, 2016 WL


4061248 (E.D. Mich. July 29, 2016) ;


Moredock v. Moredock, No. 08-1226, 2009


WL 1974443 (W.D. Mich. July 7, 2009),


such an analysis would be at variance with


Marshall and Chevalier, as well. Siegel's


cases, in any event, do not provide cogent


support for his argument that the


conclusion of probate proceedings has no


bearing on the probate exception. In


Gentry, the probate exception was upheld,


but the probate court proceedings had been


ongoing; indeed, the matter was before the


district court because a party had removed


the case to that court from the probate


court. The Moredock opinion does not state


whether there were any probate court


proceedings or whether they were ongoing;


those circumstances did not play a role in


that court's decision to apply the probate


exception.


There is an aspect of the probate exception that
may come into play regardless of *787  whether
probate proceedings have commenced or remain
ongoing. For example, in Wisecarver, the court
held that plaintiff could seek damages in a federal
court for allegedly improper inter vivos transfers,
but not for damages based on probate
disbursements to the defendants-beneficiaries, as
such damages "would be tantamount to setting
aside the will." Wisecarver, 489 F.3d at 750 n.1.
But Boesky does not ask this Court to annul a will
or a trust agreement (even if the latter is viewed as
a will equivalent).


787


It is unclear whether Siegel is making an argument
that the probate exception applies even when
property is not in the custody of the probate court,
on the theory that the exception applies to any
matter that may touch on a testamentary
instrument. See Def. Supp. Br. at 3 ("A practical
application of the probate exception is that it
should apply to a testamentary instrument that is
or can be the subject of proceedings in probate
court, which is what we have here.") (emphasis
added). Such a broad reading of the probate
exception is inconsistent with Marshall's teaching
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that the exception is "of distinctly limited scope."
Marshall, 547 U.S. at 310, 126 S.Ct. 1735. The
outer limit of Siegel's theory would be difficult, if
not impossible, to define, as it would oust a
federal court from adjudicating any issue that
might impact an asset in which the trust holds
some interest, however small.


A more limited view might be defensible.
Marshall's definition of the exception as including
cases involving "administration of a decedent's
estate," id. at 311, 126 S.Ct. 1735, might extend to
certain trust matters, although whether that prong
of the probate exception should ever apply to
trusts has been the subject of dispute.  But what
Boesky asks this Court to do involves no
"administration of the trust." She does not ask this
Court to interpret a trust document or investigate
trust affairs. Rather, the judicial task will be to
interpret the LLC operating agreement and actions
of the LLC manager, in an effort to determine
Boesky's ownership interest in an asset that is
separate and distinct from the trust. This would
not come within the rubric of "the administration
of a decedent's estate," under any reasonable
interpretation of that concept.


3


3 The Fifth Circuit has rejected equating


trust administration with administration of


a decedent's estate, at least in the context of


a revocable trust, because the assets do not


become part of the decedent's estate at any


point. See Curtis v. Brunsting, 704 F.3d


406, 410 (5th Cir. 2013) ("[B]ecause the


assets in a living or inter vivos trust are not


property of the estate at the time of the


decedent's death, having been transferred


to the trust years before, the trust is not in


the custody of the probate court and as


such the probate exception is inapplicable


to disputes concerning administration of


the trust."). The same would be true for the


irrevocable trust in our case, to which


assets of the Pearlman revocable trusts


were transferred years before their death.


Some courts view trusts as will substitutes


for purposes of the probate exception. See,


e.g., Chabot v. Chabot, No. 11-217, 2011


WL 5520927 (D. Idaho Nov. 14, 2011).


The Sixth Circuit's view of the matter is


less clear. In Evans v. Pearson Enterprises,


Inc., 434 F.3d 839 (6th Cir. 2006), the court


declined to apply the probate exception to a


claim by a revocable trust grantor suing her


trustee for breach of trust, reasoning that


the trust was not a will substitute in the


context of a claim that did not involve "any


death or estate management," id. at 849 —a


term that the Sixth Circuit did not define.


However, the court did state, in dictum,


that "federal courts have properly applied


the probate exception to claims concerning


trusts that act as will substitutes." Id.  


--------


For all these reasons, the Court finds that the
probate exception does not apply in this action.


B. Futility of Amendment
Siegel also argues that the amendment would be
futile because Boesky cannot *788 abrogate the
operating agreement. Siegel contends that the
integration clause in the operating agreement
precludes an argument that Boesky's tax returns
amended the agreement. Boesky responds that the
integration clause merely bars prior or
contemporaneous agreements, but not any
subsequent agreements. She argues that Siegel's
refusal to provide any documents prevents her
from knowing what has occurred since the
operating agreement was signed, but that the K–1s
consistently showing her owning 22.5% of the
capital in Pearlman LLC indicate that the
ownership interests were for many years
understood to be different from what is set forth in
the operating agreement. This would support an
inference that the ownership percentages were
modified in some way.


788


At this stage, Boesky has the better of this
argument. As she observes, Siegel's parol evidence
argument only applies to agreements that were
made before or during the signing of the
agreement; the parol evidence rule does not bar
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evidence of subsequent changes. See UAW–GM
Human Resource Center v. KSL Recreation Corp.,
228 Mich.App. 486, 579 N.W.2d 411, 414 (1998)
("The parol evidence rule may be summarized as
follows: [p]arol evidence of contract negotiations,
or of prior or contemporaneous agreements that
contradict or vary the written contract, is not
admissible to vary the terms of a contract which is
clear and unambiguous.") (alteration in original)
(emphasis added) (internal quotation marks
omitted). Further, there is no provision in the
agreement requiring that changes to it be in
writing.


Here, it can be plausibly inferred from her
proposed complaint that some change occurred
after the signing of the operating agreement that
led to a long history of her interest being reported
as a 22.5% share. Siegel may not both refuse
Boesky access to Pearlman LLC's financial
documents and argue, without the benefit of any
discovery, that nothing has occurred that would
change the distribution described in the operating
agreement.


For these reasons, the Court finds that Boesky has
stated a plausible claim for declaratory relief, such
that the amendment is not futile.


IV. CONCLUSION
For these reasons, the Court grants Plaintiff's
motion for leave to file an amended complaint
(Dkt. 14). Because the amended complaint
supersedes the original complaint, Siegel's motion
to dismiss based on the original complaint (Dkt. 8)
is denied, as moot.


Boesky shall file the amended complaint by April
2, 2018. Siegel shall answer or move by April 16,
2018. A notice for a scheduling conference will be
separately issued.


SO ORDERED.
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MEMORANDUM OPINION
This matter is before the Court on Defendant
Nancy McHenry's motion to dismiss, filed on
November 5, 2019. Dkt. 37. Upon the Court's
review of Plaintiff Gregory D. Sobin's amended
complaint and exhibits, Dkt. 34, Defendant's
motion and memorandum in support, Dkt. 37-1,
Plaintiff's response, filed on December 12, 2019,
Dkt. 41, and Plaintiff's later submission of
affidavits, filed on December 16, 2019, Dkt. 43.
For the following reasons, the Court will deny the
motion to dismiss. The Court will also order
Plaintiff to refile his amended complaint stripped
of or redacting malicious language concerning
Defendant within thirty days.


Background
This is not the first lawsuit Plaintiff has filed in
this Court, proceeding pro se and in forma
pauperis, in which Plaintiff has sought to receive
his alleged inheritance from his deceased father. It
the third such lawsuit.


In September 2017, Plaintiff filed his first
complaint against Defendant in this Court, in
which he alleged that he was entitled to half the
assets in his father's will and living trust, and that
Defendant, executor of his father's estate, was
preventing him from receiving his inheritance and


hid money that was rightly his. See Dkt. 2 at 5-7,
Sobin v. McHenry et al., No. 3:17-cv-67 (W.D. *2


Va. Sept. 15, 2017). While Plaintiff sued on the
will and living trust, he did not attach them or any
other exhibits. Because Plaintiff sought to have
this Court administer his father's estate—to
"obtain the will, determine its terms, and issue an
order accordingly to compel payment out of the
assets of the estate"—this Court determined that
Plaintiff's complaint fell within the "probate
exception" to federal jurisdiction. See Dkt. 9 at 2-
5, No. 3:17-cv-67; see also Marshall v. Marshall,
547 U.S. 293, 311-12 (2006) ("[T]he probate
exception reserves to state probate courts the
probate or annulment of a will and the
administration of a decedent's estate; it also
precludes federal courts from endeavoring to
dispose of property that is in the custody of a state
probate court."). This Court dismissed the lawsuit
without prejudice for lack of subject matter
jurisdiction. Dkt. 10, No. 3:17-cv-67.


2


In April 2018, Plaintiff filed a second complaint
against Defendant. See Dkt. 2, Sobin v. McHenry,
No. 3:18-cv-24 (W.D. Va. Apr. 5, 2017). Again,
Plaintiff alleged that as the executor of his father's
estate, Defendant was improperly administering
the estate and withholding information from him.
Plaintiff's allegations in his second complaint were
materially similar to those in the first; and the will
or trust documents were not provided. This Court
held that "Plaintiff has previously asserted the
same claims before this Court, which were
dismissed without prejudice due to a lack of
subject matter jurisdiction." Dkt. 3 at 1-2, No.
3:18-cv-24. This Court "reiterate[d] that it does
not have subject matter jurisdiction over Plaintiff's


1
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claims under the 'probate exception' to federal
jurisdiction," and dismissed the case as frivolous
for lack of subject matter jurisdiction. Id. at 1-2.


In October 2018, Plaintiff filed a third complaint
against Defendant, and this Court granted
Plaintiff's application to proceed in forma
pauperis. See Dkt. 1-3. In September 2019,
Magistrate Judge Hoppe issued an order granting
Plaintiff leave to amend his complaint. In October
2019, *3  Plaintiff filed his amended complaint.
Dkt. 34. Unlike the earlier two cases, Plaintiff
attached to his amended complaint the declaration
of trust of his father, Donald Sobin, dated August
27, 2010. Dkt. 34-1 (Ex. A). Plaintiff attached
other exhibits, including, among other things,
what appear to be communications between his
prior lawyer acting on his behalf and Defendant,
Dkt. 34-1 at 23-30 (Ex. B), a complaint Plaintiff
filed in state court in Illinois against an auction
house, Dkt. 34-2 at 1 (Ex. D), and a cease-and-
desist order from Plaintiff's correctional facility
dated July 20, 2018, directing him not to have any
further correspondence with Defendant, Dkt. 34-2
at 39 (Ex. J).


3


In November 2019, Defendant filed a motion to
dismiss Plaintiff's amended complaint. Dkt. 37.
Defendant argued that this case like the prior two
cases fell within the probate exception and should
be dismissed for lack of subject matter
jurisdiction. Dkt. 37-1 at 1-2. Defendant also
argued that Plaintiff's claims should be dismissed
on the basis that the action is malicious, pursuant
to 28 U.S.C. § 1915(e)(2)(B)(i). Dkt. 37-1 at 2-4.
Defendant cites a "constant barrage of lawsuits"
Plaintiff has initiated that directly or indirectly
relate to this matter, stating that there are
numerous state court actions in Illinois against
purchasers of personal property from his father's
estate, and noting the correctional facility's cease
and desist order vis-à-vis Defendant. Dkt. 37-1 at
3-4. Thus, Defendant asks that Plaintiff be "barred
for life from filing any lawsuit or civil action in
this Court" without first receiving permission from
the Court. Id. at 5.


In December 2019, Plaintiff filed a lengthy
response. Dkt. 41. Plaintiff also moved for an
extension of time to file the response, which Judge
Hoppe granted and the response to Defendant's
motion to dismiss was deemed timely filed. Dkt.
41, 42. Defendant did not file a reply in further
support of her motion to dismiss. The motion to
dismiss is ripe for disposition. *44


Standard of Review
Under 28 U.S.C. § 1915(e), which governs in
forma pauperis proceedings, the Court has a
mandatory duty to screen initial filings. See
Eriline Co. S.A. v. Johnson, 440 F.3d 648, 656-57
(4th Cir. 2006); Micha v. Charleston Cty., 434
F.3d 725, 728 (4th Cir. 2006) (stating that 28
U.S.C. § 1915(e) governs in forma pauperis
proceedings). The court shall dismiss a case "at
any time" if the court determines that the
complaint "is frivolous or malicious" or "fails to
state a claim on which relief may be granted." 28
U.S.C. § 1915(e)(2)(B)(i), (ii).


A motion to dismiss pursuant to Rule 12(b)(1) or
Rule 12(h)(3) of the Federal Rules of Civil
Procedure tests the court's subject matter
jurisdiction. "The plaintiff has the burden of
proving that subject matter jurisdiction exists,"
Evans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th
Cir. 1999), and "the facts providing the court
jurisdiction must be affirmatively alleged in the
complaint," Pinkley, Inc. v. City of Frederick, 191
F.3d 394, 399 (4th Cir. 1999). Federal courts are
courts of limited jurisdiction; they possess only
the powers authorized by the Constitution and
statute. Kokkonen v. Guardian Life Ins. Co. of
Am., 511 U.S. 375, 377 (1994). Diversity
jurisdiction exists "where the matter in
controversy exceeds the sum or value of $75,000,
exclusive of interest and costs, and is between
citizens of different States." 28 U.S.C. § 1332.
"Plaintiffs must affirmatively plead the
jurisdiction of the federal court." Dracos v.
Hellenic Lines, Ltd., 762 F.2d 348, 350 (4th Cir.
1985).


2


Sobin v. McHenry     CASE NO. 3:18-cv-00093 (W.D. Va. Mar. 10, 2020)



https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-v-procedure/chapter-123-fees-and-costs/section-1915-proceedings-in-forma-pauperis

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-v-procedure/chapter-123-fees-and-costs/section-1915-proceedings-in-forma-pauperis

https://casetext.com/case/eriline-co-sa-v-johnson#p656

https://casetext.com/case/michau-v-charleston-county-sc#p728

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-v-procedure/chapter-123-fees-and-costs/section-1915-proceedings-in-forma-pauperis

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-v-procedure/chapter-123-fees-and-costs/section-1915-proceedings-in-forma-pauperis

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/case/evans-v-bf-perkins-company#p647

https://casetext.com/case/pinkley-inc-v-city-of-frederick-maryland#p399

https://casetext.com/case/kokkonen-v-guardian-life-insurance-company-of-america-2#p377

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1332-diversity-of-citizenship-amount-in-controversy-costs

https://casetext.com/case/dracos-v-hellenic-lines-ltd#p350

https://casetext.com/case/sobin-v-mchenry-1





Analysis
1. Probate Exception


Defendant first argues that this action, like the
earlier cases, should be dismissed because
Plaintiff failed to allege facts that support this
Court's exercise of subject matter jurisdiction.
Dkt. 37 at 1; Dkt. 37-1 at 1-2. Defendant argues
that this action similarly falls within the "probate 
*5  exception" to jurisdiction, and that Plaintiff's
"requests for relief all flow from administration of
his father's estate, including, an accounting ... an
order that Defendant follow the 'instructions' of his
deceased farther regarding personal property"
housed in a storage unit, "an order that the
Defendant return all items bequeathed to him,"
and "an order that a Trustee be appointed to
protect Plaintiff's 'large inheritance.'" Dkt. 37-1 at
1-2. This Court disagrees. At this stage of the case
on a motion to dismiss and on this limited record,
the Court must conclude that Plaintiff's claims do
not fall within the probate exception.


5


While federal courts have a "virtually unflagging
obligation ... to exercise the jurisdiction given
them," Ankenbrandt v. Richards, 504 U.S. 689,
705 (1992), one "narrow" judicially-drawn
exception to that rule is the "probate exception,"
Lee Graham Shopping Ctr. v. Estate of Kirsch,
777 F.3d 678, 681 (4th Cir. 2015) (quoting
Marshall, 547 U.S. at 305).  After Marshall, the
probate exception "applies only if a case actually
requires a federal court to perform one of the acts
specifically enumerated in Marshall: to probate a
will, to annul a will, to administer a decedent's
estate; or to dispose of property in the custody of a
state probate court." Estate of Kirsch, 777 F.3d at
681.


1


1 The Fourth Circuit also noted that the "


[o]ther circuits have also recognized that


Marshall sharply curtailed the scope of the


probate exception." Estate of Kirsch, 777


F.3d at 681 n.3.  


Taking those in turn, Plaintiff does not ask this
Court either "to probate a will" or "to annul a
will." Indeed, Plaintiff's claims in this case—
although admittedly difficult to discern—differ
from those in the prior cases in that they focus
exclusively on his father's inter vivos trust.  See, 
*6  e.g., Dkt. 34 ¶ 6 (alleging Defendant deprived
him of his inheritance due under Donald W.
Sobin's declaration of trust, made on August 27,
2010); id. ¶ 11 (alleging that Plaintiff is a
beneficiary under the declaration of trust); id. ¶ 12
(stating that under the declaration of trust, its
proceeds would be divided in "two equal shares"
between Plaintiff and Defendant). And here,
unlike the prior cases before this Court, Plaintiff
has attached a copy of his father's declaration of
trust dated August 27, 2010, which provides,
among other things, that the net proceeds of his
trust after certain gifts were distributed "shall be
divided in two equal shares, one each of Nancy K.
McHenry and Gregory D. Sobin." Dkt. 34-1 at 4
(¶ 9).


2


6


3


2 Indeed, in the first case Plaintiff brought


against Defendant, this Court noted that


issues relating to the will were central in


that case and brought it within the ambit of


the probation exception. See Dkt. 9 at 4,


No. 3:17-cv-67 ("This [case] is markedly


different from Estate of Kirsch, where the


court dealt only with a trust and not a will.


In this case, the Court would have to obtain


the will, determine its terms, and issue an


order accordingly to compel payment out


of the assets of the estate. The probate


exception precludes this Court from


exercising jurisdiction to carry out a role


clearly reserved for the probate courts.").  


3 To be sure, there are other provisions in


Donald Sobin's declaration of trust that


Defendant might argue ultimately support


judgment in her favor, but at this stage


Defendant has not made any such


argument.
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The Fourth Circuit has found a material distinction
that a complaint only asks a court to interpret the
terms of a trust rather than a will, in determining
that the probate exception did not apply. Estate of
Kirsch, 777 F.3d at 681. Indeed, even where an
inter vivos trust "serve[s] as the functional
equivalent of a will, the application of the probate
exception to such trusts would mark an
unwarranted expansion of the exception." Oliver
v. Hines, 943 F. Supp. 2d 634, 638 (E.D. Va. 2013)
(Ellis, J.).


The focus of Plaintiff's allegations on his father's
declaration of trust further demonstrate that his
claims are not asking this Court "to administer a
decedent's estate," as contemplated by Marshall.
As the Fifth Circuit has explained, "[a]ssets placed
in an inter vivos trust generally avoid probate,
since such assets are owned by the trust, not the
decedent, and therefore are not part of the
decedent's estate." Curtis v. Brunsting, 704 F.3d
406, 409-10 (5th Cir. 2013); see also Oliver, 943
F. Supp. 2d at 648 (same). Accordingly, "because
the assets in a living or inter vivos trust are not
property of the estate at the time of the decedent's
death ... the trust is not in the custody of *7  the
probate court and as such the probate exception is
inapplicable to disputes concerning administration
of the trust." Curtis, 704 F.3d at 410; see also
Wellin v. Wellin, No. 2:14-cv-4067, 2015 WL
628071, at *5 (D.S.C. Feb. 12, 2015) ("Following
Marshall, however, it is clear that the probate
exception does not apply to cases involving an
[inter vivos] trust because those cases do not seek
to probate a will or administer an estate.").


7


Finally, the Court cannot say that the relief that
Plaintiff seeks, which includes, among other
things, interpreting the declaration of trust, Dkt.
34 at 31 (¶ 1); seeking an accounting of the
proceeds in the trust, id. (¶¶ 2, 12); ruling that
Defendant committed "a breach of fiduciary duty,"
id. (¶ 3); an "equal share" of the proceeds of the
trust, id. at 32 (¶ 5); the return of Plaintiff's
property which he alleges was being stored for
him in boxes, id. at 323 (¶ 5), will interfere with


the administration of assets in the custody of a
state probate court. Estate of Kirsch, 777 F.3d at
681; Potts v. Potts, No. 13-cv-1986, 2014 WL
4060031, at *5 (D. Md. Aug. 13, 2014) (holding
that plaintiff's claims for "the return of his 'rightful
share of' property and Trust assets, an accounting,
and monetary damages ... do not fall within the
probate exception."). Indeed, Defendant has not
addressed in her submission whether there are any
state probate proceedings that would have custody
of the property at issue in this case. As Plaintiff's
claims do not require the Court to perform any of
the acts specifically articulated in Marshall, the
Court concludes that Plaintiff's claims do not fall
within the probate exception.


Plaintiff has pleaded that this Court has subject
matter jurisdiction over the claims, namely, that
the Court possesses diversity jurisdiction. See 28
U.S.C. § 1332. Plaintiff has alleged that there is
complete diversity of the parties, in that he is a
citizen of either Illinois or Indiana, and that
Defendant is a citizen of Virginia. See Dkt. 34 at
2-3. The Court also finds that Plaintiff has alleged
that more than $75,000 is in dispute—the
threshold would be more than satisfied given his 
*8  allegations concerning the sale of his father's
house and the other assets and proceeds alleged,
and his claim that he is entitled to an equal share
of such proceeds. See Dkt. 34 at 12-13 (¶ 23).


8


The Court will therefore deny Defendant's motion
to dismiss, because the Court concludes that, on
this record, Plaintiff's claims do not fall within the
probate exception. Because the Court has
determined that Plaintiff's claims at this time will
not be dismissed, the Court will not impose on
Plaintiff the sanction requested by Defendant of a
lifetime prefiling injunction.


2. Malicious Remarks


The Court is empowered to dismiss a case that is
"malicious." 28 U.S.C. § 1915(e)(2)(B). A
complaint is malicious if, among other things, "it
is a part of a longstanding pattern of abusive and
repetitious lawsuits or it contains disrespectful or
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abusive language." Owens v. Simmons, No. 5:14-
cv-26939, 2014 WL 5824964, at *2 (S.D. W. Va.
Nov. 10, 2014) (citations omitted) (emphasis
added); Crisafi v. Holland, 655 F.2d 1305, 1309
(D.C. Cir. 1981) (holding complaint that threatens
violence qualifies as malicious).


The Court is deeply troubled by the numerous
remarks of a malicious, threatening nature
Plaintiff alleged in his amended complaint.
Plaintiff describes a "hatred" between Plaintiff and
Defendant that is "explosive in nature" and that
"will not end well, resulting in a violent climax."
See, e.g., Dkt. 34 ¶¶ 31, 33, 38, 39, 47. These
remarks go beyond argument or advocacy and
have no place in filings in federal court. The Court
will order Plaintiff to, within thirty (30) days,
refile his amended complaint striking out or
redacting all such references. Failure to do so will
result in dismissal of Plaintiff's amended
complaint.


The Court will also order the parties to contact the
Chambers of U.S. Magistrate Judge Joel Hoppe,
within ten (10) days after Plaintiff's refiling of his
amended complaint, to schedule a status
conference. The parties shall address at that status
conference, among any other matter raised by *9


Judge Hoppe, whether imposition of sanctions or
other measures would be appropriate, in view of
Plaintiff's threatening remarks.


9


The Clerk of Court is directed to send a certified
copy of this Memorandum Opinion to the parties.


Entered this 10  day of March, 2020.th


/s/_________ 


NORMAN K. MOON 


SENIOR UNITED STATES DISTRICT JUDGE
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ORDER AND OPINION
J. Michelle Childs, United States District Judge


This matter is before the court on Defendant
Tommie Rae Hynie ("Defendant Hynie"),
Defendant James J. Brown, II ("Defendant
Brown"), Defendant Russell L. Bauknight
("Defendant Bauknight"), and Defendant David C.
Sojourner, Jr.’s ("Defendant Sojourner")
(collectively, "Defendants") Motions to Dismiss.
(ECF Nos. 80, 81, 85, 101.) Defendants’ Motions,
primarily seeking dismissal under Federal Rule of
Civil Procedure 12(b)(1), require the court to first
address novel jurisdictional issues implicating the
Copyright Act of 1976's ("the Act") termination
provisions, 17 U.S.C. §§ 203, 304, and then
resolve the application of various judicially-
created abstention doctrines to claims brought by
Plaintiffs Deanna Brown-Thomas, Yamma Brown,
Michael D. *189  Brown, Nicole C. Brown,
Jeanette Mitchell Bellinger, Sarah LaTonya Fegan,
Ciara Pettit, and Cherquarius Williams
(collectively, "Plaintiffs"). (See ECF Nos. 80, 81,
85, 101.) Defendant Bauknight's Motion requires
the court to settle a remaining ground, involving
personal jurisdiction, under Federal Rule of Civil
Procedure 12(b)(2). (See ECF No. 80-1.) The
court held arguments on these matters on June 19,
2019. (ECF No. 180.) After careful consideration
of the filings of Plaintiffs and Defendants, the
court DENIES IN PART Defendants Bauknight,
Hynie, and Brown's Motions to Dismiss (ECF
Nos. 80, 81, 101) under Federal Rules of Civil
Procedure 12(b)(1) and 12(b)(2).  In addition, the
court DENIES the entirety of Defendant
Sojourner's Motion to Dismiss (ECF No. 85).


1


189


2


1 In their pleadings, Plaintiffs Deanna


Brown-Thomas, Yamma Brown, Michael


D. Brown, Nicole C. Brown, Jeanette


Mitchell Bellinger, Sarah LaTonya Fegan,


Ciara Pettit, and Cherquarius Williams's


(collectively, "Plaintiffs") assert that


Defendant Tommie Rae Hynie's


("Defendant Hynie") last name is "Hynie."


(ECF Nos. 1, 89, 96.) Defendant Hynie, on


the other hand, uses the last name


"Brown." (ECF Nos. 81, 99.) Upon careful


consideration of the parties’ strong


opinions on this matter, and given the


number of parties with the last name


"Brown," the court will utilize "Hynie"


within its orders because the action has


been filed in the name of Tommie Rae


Hynie. (See ECF No. 1.)


2 Within the instant Order and Opinion, the


court declines to resolve that last remaining


ground forming the bases of Defendants’


Motions to Dismiss, which is whether


Plaintiffs have sufficiently stated a claim


under Rule 12(b)(6) under the Federal


Rules of Civil Procedure. (See ECF Nos.


80-1, 81, 101.) A ruling on that remaining


ground is forthcoming. See generally


Crussel ex rel. J.C. v. Electrolux Home


Prods., Inc. , No. 06-CV-4042, 2007 WL


1020444, at *5 (W.D. Ark. Apr. 2, 2007)


("The remainder of the summary judgment


motion will be considered when the [c]ourt


rules on Defendant's Motion to Dismiss.");


Cash Today of Tex., Inc. v. Greenberg , No.


4:01-CV-794-A, 2003 WL 44132, at *1


(N.D. Tex. Jan. 3, 2003) (holding the


remaining grounds of a motion for


summary judgment in abeyance and


addressing the motion in part).


I. FACTUAL, PROCEDURAL, AND
STATUTORY BACKGROUND
A. Relevant Factual Background and
State Court Litigation
James J. Brown ("James Brown") was an
American singer that was born in Barnwell, South
Carolina. See Harry Weinger & Cliff White,
Biography About James , JAMES BROWN ,
http://www.jamesbrown.com/bio (last visited Jan.
20, 2019).  Some of James Brown's greatest songs3
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include, but are not limited to, the following: "I
Got You (I Feel Good)," "Living in America,"
"Cold Sweat (Part 1)," and "Say it Loud–I'm Black
and I'm Proud."  Kirstin Corpuz, James Brown's
Biggest Billboard Hot 100 Hits , BILLBOARD
(May 3, 2017),
https://www.billboard.com/articles/columns/chart-
beat/7775674/james-brown-songs-billboard-hot-
100-hits. He *190  married Defendant Hynie in
December 2001. (ECF No. 1 at 10 ¶ 38.) Through
the union of Defendant Hynie and James Brown,
Defendant Brown was born in 2001. (ECF No. 81
at 10.) On the morning of December 25, 2006,
James Brown died. (ECF No. 1 at 3 ¶ 7.) James
Brown's will omitted both Defendant Hynie and
Defendant Brown. (Id. at 11 ¶ 41.)


4


190


3 Under the Federal Rules of Evidence, the


court is permitted to "take judicial notice


on its own." Fed. R. Evid. 201(c).


Moreover, the court may take judicial


notice of a fact "that is not subject to


reasonable dispute" because it is either


"generally known within the trial court's


territorial jurisdiction" or "can be


accurately and readily determined from


sources whose accuracy cannot reasonably


be questioned." Fed. R. Evid. 201(b)(1)–


(2). Based upon the pleadings, there is no


dispute concerning where James Brown


was born or the biographical contents of


his website. (ECF Nos. 1, 80, 81, 85, 89,


96, 97, 98, 101, 103, 104.) Additionally,


provided that the website on which the


facts are based is James Brown's official


website, James Brown's birthplace is a fact


that may be "accurately and readily


determined" from a source "whose


accuracy cannot reasonably be questioned."


Fed. R. Evid. 201(b)(2). See generally


Doron Precision Sys., Inc. v. FAAC, Inc. ,


423 F. Supp. 2d 173, 179 n.8 (S.D.N.Y.


2006) (taking judicial notice of information


"publicly announced on a party's website"


because the authenticity was not in dispute,


and the information was "capable of


accurate and ready determination."


(quoting Fed. R. Evid. 201(b) )). The court


takes judicial notice of the website only for


purposes of indicating the birthplace of


James Brown. See Coal. for a Sustainable


Delta v. Fed. Emergency Mgmt. Agency ,


812 F. Supp. 2d 1089, 1093 (E.D. Cal.


2011) ("[J]udically noticed documents may


be considered only for limited purposes.").


4 Pursuant to Federal Rule of Evidence


201(b), the court takes judicial notice of


Billboard.com for the limited purpose of


identifying some of James Brown's greatest


songs. See Coal. for a Sustainable Delta ,


812 F. Supp. 2d at 1093.


In 2007, Defendant Hynie and Defendant Brown
brought challenges to James Brown's will and trust
in the state courts of South Carolina. (Id. at 11 ¶
42.) Defendant Hynie filed for her spousal rights
in South Carolina, claiming a statutory elective
share and a one-half omitted spouse's share, while
Defendant Brown asserted his state statutory child
share as a lawful heir. (ECF No. 80-1 at 3.) James
Brown's adult children also brought challenges to
set aside his will. See Wilson v. Dallas , 403 S.C.
411, 743 S.E.2d 746, 750–51 (S.C. 2013). (See
also ECF No. 80-1 at 3; ECF No. 80-2 at 29.) As a
result of these collective challenges, James
Brown's will was submitted to the Probate Court
of Aiken County, South Carolina. (ECF No. 1 at
11 ¶ 42.) Eventually, the Probate Court of Aiken
County, South Carolina, transferred the
administration of James Brown's estate to the
Aiken County Court of Common Pleas. (ECF No.
1 at 11 ¶ 43; ECF No. 80-1 at 4.)


Following extensive litigation in the Aiken
County Court of Common Pleas, in 2013, the
South Carolina Supreme Court reversed the trial
court's approval of a family settlement regarding
James Brown's estate, upheld the removal of
several fiduciaries, and remanded the case for the
appointment of new fiduciaries. (ECF No. 85 at 4
(citing Wilson , 743 S.E.2d at 768 ).) On October
1, 2013, the Aiken County Court of Common
Pleas appointed Defendant Bauknight to serve as
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the personal representative of the estate and
trustee of the trust. (ECF No. 85-1 at 27–29.) On
October 10, 2013, Defendant Sojourner was
appointed as a limited special administrator of
James Brown's estate and tasked with defending
the estate against legal challenges. (ECF No. 85-1
at 35–36 ¶¶ 3–4.)


In 2015, the Aiken County Court of Common
Pleas determined that Defendant Hynie was the
surviving spouse of James Brown. (ECF No. 80-1
at 6.) During that same year, the lower court held
that Defendant Brown was the biological son and
a lawful heir to James Brown. (ECF No. 101-4.)
In 2018, the South Carolina Court of Appeals also
held that Defendant Hynie was the surviving
spouse of James Brown. See In re Estate of Brown
, 424 S.C. 589, 818 S.E.2d 770, 776 (S.C. Ct. App.
2018) ("Therefore, we find the trial court did not
err in finding [Defendant Hynie] was married to
Brown.").  Currently, Plaintiffs are appealing the
spousal status of Defendant Hynie to the South
Carolina Supreme Court (ECF No. 151 at 4) and,
as represented to the court during a hearing held
on June 19, 2019, the parties have completed
briefing concerning that matter.  (See ECF No.
180.)*191  B. Relevant Statutory Provisions: The
Copyright Act of 1976


5


6


191


5 Generally, under the Federal Rules of


Evidence, a federal court "may properly


take judicial notice of ‘matters of public


record’ and other information that, under


Federal Rule of Evidence 201, constitute


‘adjudicative facts.’ " Goldfarb v. Mayor &


City Council of Balt. , 791 F.3d 500, 508–


09 (4th Cir. 2015) (citations omitted). See


generally Reyn's Pasta Bella, LLC v. Visa


USA, Inc. , 442 F.3d 741, 746 n.6 (9th Cir.


2006) ("We may take judicial notice of


court filings and other matters of public


record." (citation omitted)); Colonial Penn


Ins. Co. v. Coil , 887 F.2d 1236, 1239 (4th


Cir. 1989) ("We note that ‘[t]he most


frequent use of judicial notice of


ascertainable facts is in noticing the


content of court records.’ " (citation


omitted)).


6 During a hearing on January 22, 2019,


Plaintiffs and Defendants readily


acknowledged that Plaintiffs are seeking


review of Defendant Hynie's spousal status


by the South Carolina Supreme Court.


Pursuant to the Federal Rules of Evidence,


the court takes judicial notice that this


matter is currently pending before the


South Carolina Supreme Court. See Fed. R.


Evid. 201(b). See also City of Amsterdam v.


Daniel Goldreyer, Ltd. , 882 F. Supp. 1273,


1278 (E.D.N.Y. 1995) ("[T]his [c]ourt is


required to take judicial notice of the


pending state court action.").


The Copyright Act of 1976 contains two
provisions expressly relating to the termination of
copyright grants. See 17 U.S.C. §§ 203, 304(c).
See also Lydia Pallas Loren, Renegotiating the
Copyright Deal in the Shadow of the "Inalienable"
Right to Terminate , 62 FLA. L. REV. 1329, 1331
(2010) ("Few people realize that many contracts
that purport to transfer ‘all right, title and interest’
in a copyright can be terminated by the author of
the copyrighted work after thirty-five years (in
some cases), after fifty-six years (in other cases),
and sometimes even after seventy-five years.").
Congress enacted these statutory provisions to
address "the unequal bargaining position of
authors, resulting in part from the impossibility of
determining a work's value until it has been
exploited," and safeguard authors from the
"unremunerative transfers" of copyright grants.
H.R. REP. NO. 94-1476, at 124 (1976). See also
Mills Music, Inc. v. Snyder , 469 U.S. 153, 172–
73, 105 S.Ct. 638, 83 L.Ed.2d 556 (1985) ("[T]he
termination right was expressly intended to relieve
authors of the consequences of ill-advised and
unremunerative grants that had been made before
the author had a fair opportunity to appreciate the
true value of his work product." (footnote
omitted)); Peter S. Menell & David Nimmer,
Judicial Resistance to Copyright Law's
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Inalienable Right to Terminate Transfers , 33
COLUM. J.L. & ARTS 227, 227 (2010) ("For a
century, Congress has sought to protect authors
and their families by allowing them to grant their
copyrights for exploitation and then, decades later,
recapture those same rights."). As to the special
nature of these provisions, the United States
Supreme Court has noted that the Copyright Act
of 1976 "provides an inalienable termination
right" for both authors and his or her statutory
heirs. Stewart v. Abend , 495 U.S. 207, 230, 110
S.Ct. 1750, 109 L.Ed.2d 184 (1990) (citing 17
U.S.C. §§ 203, 304 ).


Section 203 of the Copyright Act of 1976
concerns, besides a work made for hire, "the
exclusive or nonexclusive grant of a transfer or
license of copyright or of any right under a
copyright" made "on or after" January 1, 1978. 17
U.S.C. § 203(a). It only applies to copyright grants
executed by the author. Id. § 203(a). As expressly
contemplated by this provision, a previous
copyright grant may be terminated if certain
conditions are met. See id. §§ 203(a)(1)–(5). For
example, as one condition, section 203 permits
holders of the termination right to only effect
termination "during a period of five years
beginning at the end of thirty-five years from the
date of execution of the grant." See id. § 203(a)(3).
Additionally, if an author is deceased, the
termination right is intricately divided among an
author's issue, which inevitably impacts whether
or not a termination right may be exercised
because one-half of an author's termination
interest is required for termination. See id. §§
203(a)(1)–(2). If an author, or his or her statutory
heirs, successfully terminates a grant of a
copyright, or any right thereunder, by complying
with the appropriate conditions, then those
previous rights "that were covered by the
terminated grants revert to the author, authors, and
other persons owning termination interests ...,
including those owners who did not join in signing
the notice of termination ...," but subject to some
statutory limitations. Id. §§ 203(b)(1)–(6).


"Termination of [a copyright] *192  grant may be
effected notwithstanding any agreement to the
contrary , including an agreement to make a will
or to make a future grant." Id. § 203(a)(5)
(emphasis added).


192


Section 304(c) of the Copyright Act of 1976 is "a
close but not exact counterpart of section 203."
H.R. REP. NO. 94-1476, at 140. Differentiating
section 304(c) from section 203, section 304(c)
only applies to "any copyright subsisting in either
its first or renewal term on January 1, 1978," and,
"other than a copyright in a work made for hire,"
section 304(c) only permits the termination of "the
exclusive or nonexclusive grant of a transfer or
license of the renewal copyright or any right under
it, executed before January 1, 1978[ ]...." 17
U.S.C. § 304(c). Similar to section 203, under
section 304(c), terminations may be executed "at
any time during a period of five years", but
"beginning at the end of fifty-six years from the
date [the] copyright was originally secured, or
beginning on January 1, 1978, whichever is later."
Id. § 304(c)(3). A termination under this provision
may be exercised by a simple majority of the
holders of the termination right. Id. § 304(c)(1).
Subject to some limitations, when a successful
termination is executed, "all rights ... that were
covered by the terminated grant revert, upon the
effective date of [the] termination, to all those
entitled to terminate the grant...." Id. § 304(c)(6).
In contrast to section 203, section 304(c) "extends
to grants executed by those beneficiaries of the
author who can claim renewal under the present
law: his or her widow or widower, children,
executors, or next of kin." H.R. REP. NO. 94-
1476, at 140. Nevertheless, further corresponding
to section 203, section 304(c) proclaims that "
[t]ermination of [a copyright] grant may be
effected notwithstanding any agreement to the
contrary , including an agreement to make a will
or to make a future grant." 17 U.S.C. § 304(c)(5)
(emphasis added).
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In sum, both sections 203 and 304(c) allow
authors or their statutory heirs "to terminate the
rights of a grantee to whom the author had
transferred rights in the original work." Marvel
Characters, Inc. v. Simon , 310 F.3d 280, 284 (2d
Cir. 2002) (citations omitted). Of note, sections
203 and 304(c) do not mention who may challenge
the existence of "an agreement to the contrary"
that impacts termination rights or the validity of
termination notices. See 17 U.S.C. §§ 203, 304(c).
See also Ray Charles Found. v. Robinson , 795
F.3d 1109, 1113 (9th Cir. 2015) ("Both § 203 and
§ 304(c) are silent on who may challenge the
validity of termination notices."). Finally, an
original grant will remain in effect "[i]f the
termination right is not exercised" during the
applicable statutory window. Penguin Grp. (USA)
Inc. v. Steinbeck , 537 F.3d 193, 199 (2d Cir.
2008). See also 17 U.S.C. §§ 203(a)(3), 304(c)(3).


C. Plaintiffs’ Allegations and the
Current Proceedings
Plaintiffs originally filed their Complaint on
January 12, 2018, in the United States District
Court for the Central District of California, and
the Complaint was subsequently transferred to the
United States District Court for the District of
South Carolina on August 7, 2018. (ECF Nos. 1,
74.) First, Plaintiffs seek relief from the court
under the Copyright Act, 17 U.S.C. §§ 203, 304,
and the Declaratory Judgment Act, 28 U.S.C. §
2201. (Id. at 20–22 ¶¶ 74–77.) As it relates to the
court's subject-matter jurisdiction, Plaintiffs
believe that the court has "original[,] subject-
matter jurisdiction over the claims set forth in
[the] [C]omplaint pursuant to the Copyright Act,
17 U.S.C. § 101 et seq. , 28 U.S.C. §§ 1331, 1332,
and 1338(a) and (b), and the Declaratory
Judgment Act, 28 U.S.C. § 2201." (Id. at 2 ¶ 2.)
Regarding the essence of their copyright
allegations, Plaintiffs contend that Defendants
have *193  "conspired ... to usurp [their] rights and
interests in [James] Brown's [c]ompositions." (Id.
at 4 ¶ 13.) In attempting to impact their statutory
rights, Plaintiffs believe that Defendants have


wrongfully deprived them of their termination
interests pursuant to a secret "Settlement
Agreement" and "Concealed Terms" and failed to
comply with the appropriate procedures of the
Copyright Act. (Id. at 17, 20–21 ¶¶ 60–62, 75–76.)


193


Within their Complaint, Plaintiffs specifically
maintain that they are "informed and believe ...
that in the Concealed Terms, Hynie, ..., improperly
agreed, ... that she would not exercise the
termination rights as to some or all of the
remaining Compositions as to which she had not
yet served termination notices, to circumvent
Plaintiffs’ statutory termination interests while
using the leverage of termination to enhance
Hynie's compensation." (Id. at 19 ¶ 71.) In this
same vein, Plaintiffs submit that Defendants’
"improper agreements convert Plaintiffs’ share of
the financial proceeds from their termination
interests in the [c]ompositions, encumbering,
diluting and/or effectively destroying Plaintiffs’
termination interests." (Id. at 19–20 ¶ 72.) In
violation of 17 U.S.C. §§ 203(a)(5) and 304(c)(5),
both of which prohibit "agreement[s] to the
contrary" in relation to the termination of a
copyright grant, Plaintiffs allege that Defendant
Hynie's "aforementioned agreements are void ab
initio and unenforceable as they directly or
indirectly settle, waive, hypothecate and/or
encumber the termination rights and interests...."
(Id. at 20 ¶ 73 (emphasis in original).)
Additionally, Plaintiffs contend that "Hynie's
disclosed agreement to transfer to the Trust the
majority of proceeds from the termination interests
(inclusive of the 2013 Hynie Terminations) or
Concealed Terms to transfer the copyright
interests to be recaptured via notices of
termination (inclusive of the 2013 Hynie
Terminations) prior to the effective dates thereof"
is in violation of the Copyright Act's provisions
proscribing the ability to make grants of a
copyright until after the effective date of a
termination. (See id. at 20–21 ¶¶ 74–75 (citing 17
U.S.C. §§ 304(c)(6)(D), 203(b)(4) ).) Therefore,
Plaintiffs seek a declaration establishing that a
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"Settlement Agreement" or any "Concealed
Terms," specifically among Defendants, is
unenforceable and void as a matter of law. (Id. at
21 ¶ 76.) Lastly, Plaintiffs maintain that they are
"entitled to a preliminary injunction during the
pendency of this action, and thereafter to a
permanent injunction...." (Id. at 22 ¶ 77.)


In addition to their allegations under the Copyright
Act, Plaintiffs bring a range of state law claims
arising under common law.  (Id. at 22–31 ¶¶ 78–
114.) Specifically, Plaintiffs allege the following:
(1) accounting; (2) conversion; (3) unjust
enrichment; (4) intentional interference with
prospective economic advantage; (5) negligent
interference with prospective economic advantage;
and (6) common law unfair competition. (Id. at
22–23, 27–28, 30 ¶¶ 79, 84, 97, 102, 109.)
Pursuant to 28 U.S.C. § 1367(a), Plaintiffs’
Complaint submits that the court possesses
supplemental jurisdiction over these state law
claims. (Id. at 2 ¶ 3.)


7


7 Neither Plaintiffs nor Defendants have


briefed whether the state law claims are


now based upon the common laws of


California or South Carolina after this


matter was transferred to this court from


the United States District Court for the


Central District of California. (See ECF


Nos. 80-1, 81, 85, 96, 97, 98, 101, 111.)


The court advises the parties that this


determination does not appear to be


relevant for resolving the grounds of the


Motions to Dismiss addressed in this order.


On September 10, 2018, Defendant Bauknight
filed his Motion to Dismiss Plaintiffs’ Complaint.
(ECF No. 80-1.) Defendant Bauknight's Motion to
Dismiss *194  was followed, respectively, by the
filing of Defendant Hynie's Motion to Dismiss on
September 11, 2018, Defendant Sojourner's
Motion to Dismiss on September 19, 2018, and
Defendant Brown's Motion to Dismiss on October
10, 2018. (ECF Nos. 81, 85, 101.) Within the
majority of the Motions to Dismiss, Defendants
first assert that the court lacks subject-matter


jurisdiction under the Copyright Act because the
Complaint only contemplates "contract issues and
tort claims under state law" as it relates to whether
Defendants’ alleged purposed agreements are void
and unenforceable. (ECF No. 80-1 at 18; ECF No.
81 at 16; ECF No. 101 at 8.) Defendants also
contend that the Copyright Act does not provide a
remedy regarding its termination provisions and
argue, very conclusory, that Plaintiffs’ Complaint
does not require an interpretation of the Copyright
Act and federal principles do not control "what are
obviously contract, tort, and breaches of purported
duties under state law." (ECF No. 80-1 at 20; ECF
No. 81 at 18; ECF No. 101 at 10.) In essence,
Defendants believe that Plaintiffs’ invocation of
the Copyright Act is a "feeble" attempt to create
subject-matter jurisdiction under the Copyright
Act. (ECF No. 80-1 at 19; ECF No. 81 at 16; ECF
No. 101 at 9.)


194


Defendants do not only bring challenges to the
court's subject-matter jurisdiction under the
Copyright Act within their Motions to Dismiss.
(See ECF Nos. 80-1, 81, 85, 101.) As a
constitutional prerequisite, all Defendants purport
that the Complaint's allegations are not ripe under
the United States Constitution because Plaintiffs
are "currently appealing the surviving spouse issue
in the South Carolina state appellate courts." (ECF
No. 80-1 at 30; ECF No. 81 at 18–19; ECF No. 85
at 9–11; ECF No. 101 at 10–11.) Moreover, in the
event the court determines that it has subject-
matter jurisdiction, some Defendants request the
court to abstain from entertaining the action
initiated by Plaintiffs. (See ECF Nos. 80-1, 85,
101.) For example, both Defendants Bauknight
and Sojourner invoke a probate exception to the
exercise of the court's subject-matter jurisdiction,
while Defendant Brown requests the court to
apply the Rooker-Feldman doctrine and Younger
abstention. (See ECF No. 80-1 at 10–11; ECF No.
85 at 12–14; ECF No. 101 at 13–15.) Regarding
the probate exception, Defendants Bauknight and
Sojourner, respectively, assert that Plaintiffs’ suit
"specifically seek[s] an order from this [c]ourt


8
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concerning property (copyrights and termination
rights) that [is] being dealt with in the South
Carolina probate and appellate courts" and
"granting the relief sought would usurp the
probate court's power to administer the [e]state
and disturb or affect property that is in the custody
of the state court." (See ECF No. 80-1 at 11; ECF
No. 85 at 13.) Defendant Brown claims that
Plaintiffs "are seeking to re-litigate the issue of
[his] paternity ... to his father." (ECF No. 101 at
14.) Only Defendant Sojourner argues that the
court should apply the Colorado River abstention
doctrine because Plaintiffs are "pursuing parallel,
duplicative proceedings in *195  South Carolina."
(ECF No. 85 at 14.) As another ground within his
Motion to Dismiss, Defendant Bauknight sought
dismissal of Plaintiffs’ Complaint for lack of
personal jurisdiction under Federal Rule of Civil
Procedure 12(b)(2). (ECF No. 80-1 at 20–29.)


195


8 The court has already denied the personal


jurisdiction challenges brought forth by


Defendant Brown and Defendant Hynie


within their Motions to Dismiss. See


Brown-Thomas v. Hynie , 367 F. Supp. 3d


452, 469 (D.S.C. 2019). As it relates to the


personal jurisdiction matters, the court held


that it was a "pointless exercise" to dismiss


Plaintiffs’ Complaint because Plaintiffs


could, for a second time, attempt service


upon Defendant Brown and Defendant


Hynie, without any time constraints, under


Rule 4(m) of the Federal Rules of Civil


Procedure. Id. at 467–69. To date,


Defendant Brown and Defendant Hynie


have been properly served as indicated by


the Proof of Service of Summons on the


court's docket. (ECF Nos. 175-1, 175-2.)


Plaintiffs filed their first Response in Opposition
on October 4, 2018, which was followed by other
Responses in Opposition, respectively, on October
8, 2018, and October 24, 2018. (ECF Nos. 96, 97,
98, 111.) Concerning the court's subject-matter
jurisdiction, Plaintiffs emphasize that they "plead
that [undisclosed] agreements (including
Defendants’ Purported Settlement Agreement and


Concealed Terms) are void under §§ 304(c) and
203(a), which provide that the termination right
may be exercised ‘[n]otwithstanding any
agreement to the contrary’ and place strict time
limits on when a statutory heir may assign
termination interests." (ECF No. 96 at 11; ECF
No. 97 at 13; ECF No. 111 at 16.) Specifically,
Plaintiffs argue that they possess a private right of
action to pursue their claims, and the Copyright
Act affords them a remedy to redress those claims.
(See ECF No. 96 at 12–13; ECF No. 97 at 14;
ECF No. 111 at 17–18.) Even if the court held that
they do not have a remedy under the Copyright
Act, Plaintiffs contend that their claims
necessarily require an interpretation of the
Copyright Act's "detailed termination provisions"
because they allege that "Defendants’
agreement(s) violate and/or circumvent these
express restrictions in §§ 304(c) and 203(a) by
waiving, pre-assigning, or pre-encumbering
Hynie/JBII's termination rights and interests...."
(ECF No. 96 at 14; ECF No. 97 at 15; ECF No.
111 at 19.) According to Plaintiffs, the court
possesses subject-matter jurisdiction because
Plaintiffs challenge that Defendants’ agreements
are "invalid under the Copyright Act , providing
the [c]ourt with unambiguous subject[-]matter
jurisdiction" and do not seek to challenge the
legality of those agreements under state law. (See
ECF No. 96 at 15 (emphasis in original); ECF No.
97 at 16 (emphasis in original); ECF No. 111 at
19–20 (emphasis in original).)


After vigorously maintaining that their Complaint
confers subject-matter jurisdiction upon the court,
Plaintiffs then address all of the alternative
grounds, raised by Defendants, for the dismissal of
their Complaint. (See ECF Nos. 96, 97, 98, 111.)
Taking up whether their suit is ripe, Plaintiffs
assert that their claims "will continue regardless of
Hynie's spousal status, and are therefore fit for
adjudication, and Plaintiffs will incur immediate
and continuing injury without [c]ourt
intervention." (ECF No. 96 at 17; ECF No. 97 at
24; ECF No. 98 at 12–13; ECF No. 111 at 22.)
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According to Plaintiffs, their "claims and injuries
exist independent of Hynie's spousal status,"
thereby making them fit for judicial decision,
because "reversal of the spousal status does not
unwind [any] agreement(s) with third-parties
diminishing Plaintiffs’ share of revenues from the
[c]ompositions." (ECF No. 96 at 18; ECF No. 97
at 25; ECF No. 98 at 14; ECF No. 111 at 23–24.)
Plaintiffs also emphasize that their current injuries
will be exacerbated without judicial intervention.
(See ECF No. 96 at 22; ECF No. 97 at 26–28;
ECF No. 98 at 17–18; ECF No. 111 at 26–27.) As
it concerns the application of the probate
exception, Plaintiffs stress that the "[termination]
interests pass exclusively under the Copyright Act,
not by testamentary or intestate succession and are
therefore not the subject of any probate
proceeding." (ECF No. 97 at 18; ECF No. 98 at
21.) Moreover, Plaintiffs note that their
termination interests in certain compositions
"derive from federal law, and are not subject to
testamentary succession, those interests fall
‘outside’ any South Carolina *196  probate
proceeding."  (ECF No. 97 at 19; ECF No. 98 at
22.)


196
9


9 Interestingly, during their litigation with


Defendants in state court, Plaintiffs


contend that Defendants essentially


conceded the probate exception because


they expressly opined that termination


rights under the Copyright Act are not


probate assets. (ECF No. 97 at 20; ECF


No. 98 at 22–23.) As the court's reasoning


about application of the probate exception


does not implicate whether Defendants


conceded this issue, the court need not


make any findings about whether


Defendants are judicially estopped from


changing their positions. See supra Part


III.D.


Regarding Defendant Sojourner's invocation of
abstention under Colorado River , Plaintiffs first
argue that this action is not "parallel" to the
probate proceedings in state court because the
parties differ and the legal issues are entirely


distinct. (ECF No. 98 at 24–29.) They further urge
the court to reject the application of Colorado
River s as the factors weigh against abstention. (Id.
at 29–33.) Turning to Defendant Brown's
application of the Rooker-Feldman doctrine,
Plaintiffs reason that Defendant Brown's
invocation of the doctrine is frivolous as they do
not seek review of an adverse judgment from a
state court. (ECF No. 111 at 15–16.) Lastly, as to
Defendant Bauknight's challenge to personal
jurisdiction on behalf of the estate, Plaintiffs
maintain that his challenge is not possible because
he has already conceded that he, as the estate's
personal representative, is a citizen of South
Carolina and the estate's relevant activities
occurred within South Carolina. (ECF No. 97 at
32.) For those reasons, Plaintiffs request the court
to deny these grounds of Defendants’ Motions to
Dismiss. (See ECF No. 96 at 27; ECF No. 97 at
32, ECF No. 98 at 34; ECF No. 111 at 32.)


On June 19, 2019, the court heard arguments from
the parties concerning the court's subject-matter
jurisdiction, the various exceptions to the court's
exercise of jurisdiction, and whether Plaintiffs
have sufficiently stated a claim within their
Complaint. (See ECF Nos. 178, 180.) During the
hearing, Defendant Hynie first maintained that
Plaintiffs lack constitutional standing and do not
possess a private right of action for their claims.
(ECF No. 180.) In addition, Defendants claim that
Plaintiffs’ Complaint does not confer subject-
matter jurisdiction upon the court because it does
not seek a remedy under the Copyright Act and,
without proffering a reason, nor does it require an 
*197  interpretation of the Copyright Act and
federal principles do not control the underlying
dispute. (Id. ) In opposition, of course, Plaintiffs
argued that the court possesses jurisdiction under
the Copyright Act, and this jurisdictional matter is
so clear that courts do not address the issue when
dealing with the Copyright Act's termination
provisions. (Id. ) The court also heard arguments
relating to the various judicially-created abstention
doctrines and whether Plaintiffs have sufficiently
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stated a claim within their Complaint. (Id. )
Because these matters concerning the court's
subject-matter jurisdiction and exceptions thereof
have been fully briefed and vigorously argued,
they are now ripe for the court's review and
judicial resolution. See Brown-Thomas v. Hynie ,
367 F. Supp. 3d 452, 460 (D.S.C. 2019) (quoting
Sauls v. Wyeth Pharm., Inc. , 846 F. Supp. 2d 499,
501 (D.S.C. 2012) ).


10 As a threshold matter that is worth


addressing, it is true that issues involving


the court's subject-matter jurisdiction


cannot be "forfeited or waived." United


States v. Cotton , 535 U.S. 625, 630, 122


S.Ct. 1781, 152 L.Ed.2d 860 (2002).


However, Defendant Hynie's Motion to


Dismiss did not include any issues,


whatsoever, pertaining to Plaintiffs’


constitutional standing or whether they


possessed a private right of action. (See


ECF No. 81.) Although the court will


address these matters implicating the


court's subject-matter jurisdiction, sua


sponte , it is inappropriate for Defendant


Hynie to raise important, substantive


issues, that were never briefed, at oral


argument because such actions


significantly undermine the adversary


system by putting Plaintiffs at an unfair


disadvantage to counter unanticipated


arguments. See N.C. All. for Transp.


Reform, Inc. v. U.S. Dep't of Transp. , 713


F. Supp. 2d 491, 510 (M.D.N.C. 2010)


("Raising such new arguments for the first


time at oral argument undermines the


purpose of orderly briefing and risks


subjecting an opponent to an unfair


disadvantage." (emphasis added)). See also


In re Under Seal , 749 F.3d 276, 292 (4th


Cir. 2014) ("And ‘[a] party's failure to raise


or discuss an issue in his brief is to be


deemed an abandonment of that issue.’ ")


(quoting Mayfield v. Nat'l Ass'n for Stock


Car Auto Racing, Inc. , 674 F.3d 369, 377


(4th Cir. 2012) ); Customers Bank v.


Harvest Cmty. Bank , C/A No. 12-cv-5878


(JBS/KMW), 2014 WL 4182348, at *6 n.5


(D.N.J. Aug. 20, 2014) ("A ‘newly minted


argument raised for the first time during


oral argument’ is ‘problematic.’ " (quoting


Millipore Corp. v. W.L. Gore & Assocs.,


Inc. , C/A No. 11-1453 (ES), 2011 WL


5513193, at *9 (D.N.J. Nov. 9, 2011) )).


II. LEGAL STANDARDS
A. Article III Standing and Ripeness
Doctrine
i. Article III Standing
Article III of the United States Constitution limits
the jurisdiction of federal courts to "[c]ases" and "
[c]ontroversies." U.S. CONST. art. III, § 2, cl. 1.
See also Flast v. Cohen , 392 U.S. 83, 94, 88 S.Ct.
1942, 20 L.Ed.2d 947 (1968) ("The jurisdiction of
federal courts is defined and limited by Article III
of the Constitution."). The Supreme Court, on
countless occasions, has stressed that "[t]he
concept of standing is part of this limitation."
Simon v. E. Ky. Welfare Rights Org. , 426 U.S. 26,
37, 96 S.Ct. 1917, 48 L.Ed.2d 450 (1976). See
also Susan B. Anthony List v. Driehaus , 573 U.S.
149, 157, 134 S.Ct. 2334, 189 L.Ed.2d 246 (2014)
("The doctrine of standing gives meaning to these
constitutional limits by identify[ing] those
disputes which are appropriately resolved through
the judicial process." (quoting Lujan v. Defs. of
Wildlife , 504 U.S. 555, 560, 112 S.Ct. 2130, 119
L.Ed.2d 351 (1992) )). The concept of standing
ensures that a party possesses "the requisite stake
in the outcome of a case ‘at the outset of the
litigation.’ " Deal v. Mercer Cty. Bd. of Educ. , 911
F.3d 183, 187 (4th Cir. 2018) (quoting Friends of
the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc.
, 528 U.S. 167, 180, 120 S.Ct. 693, 145 L.Ed.2d
610 (2000) ).


In order to establish Article III standing, "a
plaintiff must show (1) an ‘injury in fact,’ (2) a
sufficient ‘causal connection between the injury
and the conduct complained of,’ and (3) a
‘likel[ihood]’ that the injury ‘will be redressed by
a favorable decision.’ " Susan B. Anthony List ,
573 U.S. at 157–58, 134 S.Ct. 2334 (quoting Defs.
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of Wildlife , 504 U.S. at 560–61, 112 S.Ct. 2130 ).
First, an injury in fact is established when a
plaintiff shows that "he or she suffered ‘an
invasion of a legally protected interest’ that is
‘concrete and particularized’ and ‘actual or
imminent, not conjectural or hypothetical.’ "
Spokeo, Inc. v. Robins , ––– U.S. ––––, 136 S. Ct.
1540, 1548, 194 L.Ed.2d 635 (2016) (quoting
Defs. of Wildlife , 504 U.S. at 560, 112 S.Ct. 2130
). Second, "[t]raceability is established if it is
‘likely that the injury was caused by the conduct
complained of and not by the independent action
of some third party not before the court.’ " Doe v.
Va. Dep't of State Police , 713 F.3d 745, 755 (4th
Cir. 2013) (quoting Friends of the Earth, Inc. v.
Gaston Copper Recycling Corp. , 204 F.3d 149,
154 (4th Cir. 2000) ). Lastly, to satisfy
redressability, "a plaintiff ‘must show that it is
likely, as opposed to merely speculative that the
injury will be redressed by a favorable decision.’ "
Deal , 911 F.3d at 189 (quoting Sierra Club v. U.S.
Dep't of the Interior , 899 F.3d 260, 284 (4th Cir.
2018) ) (internal quotation marks omitted).*198


"Standing implicates the court's subject-matter
jurisdiction and may be challenged in a motion to
dismiss under Rule 12(b)(1) of the Federal Rules
of Civil Procedure." Heindel v. Andino , 359 F.
Supp. 3d 341, 351 (D.S.C. 2019) (citing
Wikimedia Found. v. Nat'l Sec. Agency , 857 F.3d
193, 208 (4th Cir. 2017) ; Beyond Sys., Inc. v.
Kraft Foods, Inc. , 777 F.3d 712, 715 (4th Cir.
2015) ). "The party attempting to invoke federal
jurisdiction bears the burden of establishing
standing." Miller v. Brown , 462 F.3d 312, 316
(4th Cir. 2006) (citing FW/PBS, Inc. v. City of
Dallas , 493 U.S. 215, 215, 110 S.Ct. 596, 107
L.Ed.2d 603 (1990) ). "For purposes of ruling on a
motion to dismiss for want of standing, both the
trial and reviewing courts must accept as true all
material allegations of the complaint, and must
construe the complaint in favor of the complaining
party." Warth v. Seldin , 422 U.S. 490, 501, 95
S.Ct. 2197, 45 L.Ed.2d 343 (1975) (citing Jenkins
v. McKeithen , 395 U.S. 411, 421–22, 89 S.Ct.
1843, 23 L.Ed.2d 404 (1969) ). "At the pleading


stage, general factual allegations of injury
resulting from the defendant's conduct may
suffice, for on a motion to dismiss we ‘presum[e]
that general allegations embrace those specific
facts that are necessary to support the claim.’ "
Defs. of Wildlife , 504 U.S. at 561, 112 S.Ct. 2130
(quoting Lujan v. Nat'l Wildlife Fed'n , 497 U.S.
871, 889, 110 S.Ct. 3177, 111 L.Ed.2d 695 (1990)
). "Nevertheless, the party invoking the
jurisdiction of the court must include the
necessary factual allegations in the pleading, or
else the case must be dismissed for lack of
standing." Bishop v. Bartlett , 575 F.3d 419, 424
(4th Cir. 2009) (citing McNutt v. Gen. Motors
Acceptance Corp. , 298 U.S. 178, 189, 56 S.Ct.
780, 80 L.Ed. 1135 (1936) ). "When a defendant
raises standing as the basis for a motion under
Rule 12(b)(1) to dismiss for lack of subject matter
jurisdiction, ... the district court ‘may consider
evidence outside the pleadings without converting
the proceeding to one for summary judgment.’ "
White Tail Park, Inc. v. Stroube , 413 F.3d 451,
459 (4th Cir. 2005) (quoting Richmond,
Fredericksburg & Potomac R.R. Co. v. United
States , 945 F.2d 765, 768 (4th Cir. 1991) ). A
federal district court is "powerless to create its
own jurisdiction by embellishing otherwise
deficient allegations of standing." Whitmore v.
Arkansas , 495 U.S. 149, 155–56, 110 S.Ct. 1717,
109 L.Ed.2d 135 (1990) (citing Warth , 422 U.S.
at 508, 95 S.Ct. 2197 ).


198


ii. Constitutional Ripeness Doctrine
"The ripeness doctrine is ‘drawn both from Article
III limitations on judicial power and from
prudential reasons for refusing to exercise
jurisdiction’ ...." Nat'l Park Hosp. Ass'n v. Dep't of
Interior , 538 U.S. 803, 808, 123 S.Ct. 2026, 155
L.Ed.2d 1017 (2003) (quoting Reno v. Catholic
Soc. Servs. , 509 U.S. 43, 57, 113 S.Ct. 2485, 125
L.Ed.2d 38 (1993) ). Ripeness doctrine's "basic
rationale is to prevent the courts, through
avoidance of premature adjudication, from
entangling themselves in abstract
disagreements...." Abbott Labs. v. Gardner , 387
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U.S. 136, 148, 87 S.Ct. 1507, 18 L.Ed.2d 681
(1967), abrogated on other grounds by Califano v.
Sanders , 430 U.S. 99, 105, 97 S.Ct. 980, 51
L.Ed.2d 192 (1977). "As with standing, ripeness is
a question of subject[-]matter jurisdiction." South
Carolina v. United States , 912 F.3d 720, 730 (4th
Cir. 2019) (citing Sansotta v. Town of Nags Head ,
724 F.3d 533, 548 (4th Cir. 2013) ).


In the majority of instances, "[a] claim should be
dismissed as unripe if the plaintiff has not yet
suffered injury and any future impact ‘remains
wholly speculative.’ " Doe , 713 F.3d at 758
(quoting Gasner v. Bd. of Supervisors , 103 F.3d
351, 361 (4th Cir. 1996) ). In order to determine
whether a claim is ripe, a federal court must
"balance the fitness of the issues *199  for judicial
decision with the hardship to the parties of
withholding court consideration. A case is fit for
judicial decision when the issues are purely legal
and when the action in controversy is final and not
dependent on future uncertainties." Id. (quoting
Miller v. Brown , 462 F.3d 312, 319 (4th Cir.
2006) ). See also Pac. Gas & Elec. Co. v. State
Energy Res. Conservation & Dev. Comm'n , 461
U.S. 190, 201, 103 S.Ct. 1713, 75 L.Ed.2d 752
(1983) ("[T]he question of ripeness turns on ‘the
fitness of the issues for judicial decision’ and ‘the
hardship to the parties of withholding court
consideration.’ " (citation omitted)). Essentially, "
[t]o be fit for judicial review, a controversy should
be presented in a ‘clean-cut and concrete form.’ "
South Carolina , 912 F.3d at 730 (quoting Miller ,
462 F.3d at 319 ). See also Scoggins v. Lee's
Crossing Homeowners Ass'n , 718 F.3d 262, 270
(4th Cir. 2013) ("A case is fit for adjudicating
‘when the action in controversy is final and not
dependent on future uncertainties.’ " (quoting
Miller , 462 F.3d at 319 ; Franks v. Ross , 313 F.3d
184, 195 (4th Cir. 2002) )). "A claim is not ripe for
adjudication if it rests upon ‘contingent future
events that may not occur as anticipated, or indeed
may not occur at all.’ " Texas v. United States ,
523 U.S. 296, 300, 118 S.Ct. 1257, 140 L.Ed.2d
406 (1998) (quoting Thomas v. Union Carbide


Agric. Prods. Co. , 473 U.S. 568, 580–81, 105
S.Ct. 3325, 87 L.Ed.2d 409 (1985) ). A plaintiff
bears the burden of proving ripeness. See Miller ,
462 F.3d at 319.


199


B. Subject-Matter Jurisdiction Under
the Copyright Act
Subject-matter jurisdiction "involves a court's
power to hear a case" and may never be "forfeited
or waived." United States v. Cotton , 535 U.S. 625,
630, 122 S.Ct. 1781, 152 L.Ed.2d 860 (2002). A
federal court has an "independent obligation to
determine whether subject-matter jurisdiction
exists, even in the absence of a challenge from any
party." Arbaugh v. Y&H Corp. , 546 U.S. 500,
514, 126 S.Ct. 1235, 163 L.Ed.2d 1097 (2006)
(citing Ruhrgas AG v. Marathon Oil Co. , 526
U.S. 574, 583, 119 S.Ct. 1563, 143 L.Ed.2d 760
(1999) ). Under the Federal Rules of Civil
Procedure, a party may move to dismiss an action
for "lack of subject-matter jurisdiction." FED. R.
CIV. P. 12(b)(1). Generally, 28 U.S.C. § 1338,
"which is specific to copyright claims," confers
subject-matter jurisdiction upon federal courts
when a copyright claim is at issue. Reed Elsevier,
Inc. v. Muchnick , 559 U.S. 154, 164–65, 130 S.Ct.
1237, 176 L.Ed.2d 18 (2010).


28 U.S.C. § 1338 provides the following: "The
district courts shall have original jurisdiction of
any civil action arising under any Act of Congress
relating to patents, plant variety protection,
copyrights, and trademarks. No State court shall
have jurisdiction over any claim for relief arising
under any Act of Congress relating to patents,
plant variety protection, or copyrights. For
purposes of this subsection, the term "State"
includes any State of the United States ...."
(emphasis added). However, "it is well established
that just because a case involves a copyright does
not mean that federal subject[-]matter jurisdiction
exists." Scholastic Entm't, Inc. v. Fox Entm't Grp.,
Inc. , 336 F.3d 982, 985 (9th Cir. 2003) (citing
Vestron, Inc. v. Home Box Office, Inc. , 839 F.2d
1380, 1381 (9th Cir. 1988) ). For purposes of
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deciding subject-matter jurisdiction in this
perplexing area of the law, the United States Court
of Appeals for the Second Circuit developed a
three-part test in order to determine whether a
claim "arises under" the Copyright Act. See T.B.
Harms Co. v. Eliscu , 339 F.2d 823, 828 (2d Cir.
1964). In T.B. Harms , Judge Friendly held that
"an action ‘arises under’ the Copyright Act if and
only if the complaint": (1) "[asks] for a remedy
expressly granted by the Act, e.g., a suit for
infringement or for the statutory *200  royalties for
record reproduction"; (2) "asserts a claim
requiring construction of the Act"; or (3) "presents
a case where a distinctive policy of the Act
requires that federal principles control the
disposition of the claim." Id. (internal citations
omitted). For the last prong, "[t]he general interest
that copyrights, like all other forms of property,
should be enjoyed by their true owner is not
enough to meet this last test." Id. "[The T.B.
Harms ] test ‘is essentially a reiteration of the
‘well-pleaded complaint’ rule that federal
jurisdiction exists only when a federal question is
presented on the face of a properly pleaded
complaint.’ " 1mage Software, Inc. v. Reynolds &
Reynolds Co. , 459 F.3d 1044, 1051 (10th Cir.
2006) (quoting Scholastic Entm't, Inc. , 336 F.3d
at 986 ).
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The United States Court of Appeals for the Fourth
Circuit has fully embraced the T.B. Harms ’ three-
part test for complaints asserting subject-matter
jurisdiction under the Copyright Act. See Arthur
Young & Co. v. City of Richmond , 895 F.2d 967,
970 (4th Cir. 1990) ("The fact that a complaint
containing proper allegations of copyright
infringement might not present difficult issues of
federal law has no bearing on the fundamental
question of whether the suit arises under the
Copyright Act."). See also Gibraltar, P.R., Inc. v.
Otoki Grp., Inc. , 104 F.3d 616, 619 (4th Cir.
1997) (adopting the T.B. Harms test to decide
subject-matter jurisdiction for a trademark dispute
under the Lanham Act); Christopher v. Cavallo ,
662 F.2d 1082, 1083 (4th Cir. 1981) (applying a


portion of the T.B. Harms test to find that a
complaint properly asserted a claim under the
Copyright Act). As mandated by the Fourth
Circuit, in determining whether a case "arises
under" the Copyright Act, the court is limited to
"what necessarily appears in the plaintiff's
statement of his own claim in the [complaint],
unaided by anything alleged in anticipation or
avoidance of defenses...." Arthur Young , 895 F.2d
at 969 (quoting Franchise Tax Bd. v. Laborers
Vacation Tr. , 463 U.S. 1, 10, 103 S.Ct. 2841, 77
L.Ed.2d 420 (1983) ). See also Cavallo , 662 F.2d
at 1083 ("Whether [subject-matter jurisdiction
exists] is determined from the plaintiff's initial
pleading." (citing Louisville & Nashville R.R. Co.
v. Mottley , 211 U.S. 149, 152, 29 S.Ct. 42, 53
L.Ed. 126 (1908) )). When state law is implicated
in a copyright dispute, a federal court must remain
mindful that subject-matter jurisdiction under the
Copyright Act "is not lost merely because a
contract ownership may be implicated" by a
plaintiff's complaint. Scandinavian Satellite Sys.,
AS v. Prime TV Ltd. , 291 F.3d 839, 845 (D.C. Cir.
2002). In accordance with that basic principle, a
federal court is not without subject-matter
jurisdiction when "[o]wnership of [a] copyright ...
is ... a threshold question." Topolos v. Caldewey ,
698 F.2d 991, 994 (9th Cir. 1983). Nevertheless,
an issue does not arise under the Copyright Act,
which thereby deprives a federal court of its
subject-matter jurisdiction, if copyright ownership
or a question of state law "is the sole question
presented for review." Scholastic Entm't, Inc. , 336
F.3d at 988. See also Vestron, Inc. , 839 F.2d 1380
; Dolch v. United Cal. Bank , 702 F.2d 178, 180
("The federal courts have consistently dismissed
complaints in copyright cases that present only
questions of contract law , including those
pertaining to the validity of the assignments."
(emphasis added)).


III. DISCUSSION
A. Plaintiffs’ Constitutional Standing
and Ripeness Doctrine
i. Plaintiffs’ Constitutional Standing
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Although neither party briefed the issue of
Plaintiffs’ constitutional standing, the court must
use its "independent obligation to satisfy [itself] of
[its] jurisdiction." *201  United States v. Bullard ,
645 F.3d 237, 246 (4th Cir. 2011) (citing Dan
River, Inc. v. Unitex Ltd. , 624 F.2d 1216, 1223
(4th Cir. 1980) ). Even in the copyright context,
for a party to have constitutional standing under
Article III of the United States Constitution–an
issue implicating whether a federal court has the
power to entertain a case–he or she must show the
following: (1) "a concrete, particularized, and
actual injury in fact"; (2) "a causal connection
between the injury and the conduct complained
of"; and (3) "a favorable decision will likely
redress that injury." Ray Charles Found. , 795 F.3d
at 1116 (quoting Defs. of Wildlife , 504 U.S. at
560–61, 112 S.Ct. 2130 ). See also Bullard , 645
F.3d at 246 ("Standing requires injury-in-fact,
causation, and redressability." (citing McBurney v.
Cuccinelli , 616 F.3d 393, 402 (4th Cir. 2010) )). If
Plaintiffs’ Complaint does not confer standing, the
court is compelled to dismiss it for lack of subject-
matter jurisdiction. See Warth , 422 U.S. at 501–
02, 95 S.Ct. 2197.
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As here, where a party seeks declaratory or
injunctive relief, he or she "must [first] establish
an ongoing or future injury in fact." Kenny v.
Wilson , 885 F.3d 280, 287–88 (4th Cir. 2018)
(citing O'Shea v. Littleton , 414 U.S. 488, 495–96,
94 S.Ct. 669, 38 L.Ed.2d 674 (1974) ). "To
establish injury in fact, a plaintiff must show that
he or she suffered ‘an invasion of a legally
protected interest’ that is ‘concrete and
particularized’ and ‘actual or imminent, not
conjectural or hypothetical.’ " Spokeo, Inc. , 136
S. Ct. at 1548 (quoting Defs. of Wildlife , 504 U.S.
at 560, 112 S.Ct. 2130 ). Precedent from the
Supreme Court "has repeatedly recognized that
financial or economic interests are ‘legally
protected interests’ for purposes of standing
doctrine." Cottrell v. Alcon Labs. , 874 F.3d 154,
164 (3d Cir. 2017) (citing Vt. Agency of Nat. Res.
v. United States , 529 U.S. 765, 772–77, 120 S.Ct.


1858, 146 L.Ed.2d 836 (2000) ; Clinton v. New
York , 524 U.S. 417, 432, 118 S.Ct. 2091, 141
L.Ed.2d 393 (1998) ; Sierra Club v. Morton , 405
U.S. 727, 733–34, 92 S.Ct. 1361, 31 L.Ed.2d 636
(1972) ). See also Air Evac EMS, Inc. v. Cheatham
, 910 F.3d 751, 760 (4th Cir. 2018) ("Since
‘financial harm is a classic and paradigmatic form
of injury in fact,’ there is not dispute here that Air
Evac's alleged loss of payment satisfies the first
requirement." (quoting Cottrell , 874 F.3d at 163
)). Solely examining the allegations within
Plaintiffs’ Complaint, Plaintiffs allege that
Defendants have "agreed to assist one another in a
joint scheme to circumvent Plaintiffs’ termination
interests and to convert all or part of Plaintiffs’
share of the proceeds from [James Brown's]
[c]ompositions." (ECF No. 1 at 18 ¶ 63 (emphasis
added).) Plaintiffs also contend that they have
"valuable copyright interests in the
[c]ompositions[ ] and [ ] state common-law rights
to an allocate[d] share of the proceeds derived
therefrom." (Id. at 5 ¶ 13.) Based upon those
allegations, Plaintiffs have identified their "legally
protected interests" as (1) statutory termination
rights granted by the Copyright Act and (2)
financial proceeds flowing from their
proportionate ownership of copyright interests
under state law, both of which are sufficient to
confer a valid legal interest for constitutional
standing. See Cottrell , 874 F.3d at 164 ("Both
federal law and state law–including state
statutes–‘can create interests that support standing
in federal courts.’ " (quoting Cantrell v. City of
Long Beach , 241 F.3d 674, 684 (9th Cir. 2001) )).
Additionally, Plaintiffs have alleged financial and
statutory injuries that are "concrete and
particularized" because their Complaint
establishes that they have a legal right to both
termination interests and copyright proceeds, as
they are legal heirs to James Brown under the
Copyright Act and by virtue of participating in the
state court probate action. (See ECF No. 1 at 12,
16, 18, 23, 27–28, 30 *202  ¶¶ 47, 58, 65, 84, 97,
102, 109.) Lastly, Plaintiffs’ claims are "actual"
and "imminent" because their Complaint alleges
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that Defendants have already engaged in unlawful
agreements under the Copyright Act and
Defendant Hynie has already engaged in statutory
terminations, which may have deprived them of
proceeds. (See id. at 18–22 ¶¶ 66–77.) See also
Cottrell , 874 F.3d at 168 (holding that an injury
was actual and imminent when the "claimed
financial harm ... already occurred"). Moreover, of
particular relevance, the court "may consider
evidence outside the pleadings without converting
the proceeding to one for summary judgment."
Richmond, Fredericksburg & Potomac , 945 F.2d
at 768. Here, the court observes that during the
multiple hearings on the pending Motions to
Dismiss, Defendants have never denied the
existence of these alleged secret agreements,
which directly undermines any argument that
Plaintiffs’ claims are "conjectural or hypothetical."
(ECF Nos. 144, 180.) Accordingly, Plaintiffs’
Complaint firmly establishes an injury-in-fact for
purposes of constitutional standing. See Ray
Charles Found. , 795 F.3d at 1116 (holding that a
private foundation possessed an injury-in-fact for
purposes of constitutional standing).


As to traceability and redressability, those
elements have also been met for purposes of
constitutional standing. Bullard , 645 F.3d at 246.
To show traceability, a party must demonstrate
that "a particular defendant's [actions] has affected
or has the potential to affect his interests. "
Friends of the Earth, Inc. v. Gaston Copper
Recycling Corp. , 204 F.3d 149, 161 (4th Cir.
2000) (emphasis added) (citations omitted).
Plaintiffs’ Complaint satisfies traceability because
it expressly states that Defendants engaged in their
alleged secret agreements in concert, statutory
terminations have already occurred, and these
specific Defendants have deprived them of their
entitlement to an income stream. See Ray Charles
Found. , 795 F.3d at 1116 (holding that a private
foundation's complaint satisfied traceability when
it traced its financial injury to the statutory heirs
terminating copyright grants). As to redressability,
"a plaintiff ‘must show that it is likely, as opposed


to merely speculative, that the injury will be
redressed by a favorable decision.’ " Deal , 911
F.3d at 189 (quoting Sierra Club , 899 F.3d at 284
) (internal quotation marks omitted). Here,
Plaintiffs have shown redressability because their
Complaint requests a declaration invalidating the
alleged secret agreements that impact their
termination interests or any proceeds therefrom.
(See ECF No. 1 at 21–22 ¶¶ 76–77.) Such a
declaration would provide Plaintiffs with the
proceeds of which they are, or were, deprived.
Moreover, at multiple points within the
Complaint, Plaintiffs request damages for
financial harms that they have allegedly
experienced, further demonstrating that a
favorable decision will provide them with relief
for a financial harm already and currently being
suffered. (See id. at 23, 24, 25, 26–27 ¶¶ 82, 86–
88, 91, 96.)


Plaintiffs’ constitutional standing is strikingly
similar to the constitutional standing conferred
upon a private foundation founded by the late-
singer Ray Charles. See Ray Charles Found. , 795
F.3d at 1116. In Ray Charles Foundation , the
United States Court of Appeals for the Ninth
Circuit held that Ray Charles’ private foundation
had constitutional standing when its complaint
showed that it relied on royalties from copyright
grants, the statutory heirs sought to terminate
those copyright grants, thereby depriving the
foundation of monetary funds, and a declaration
would redress that financial deprivation. Id. Here,
too, Plaintiffs allege they are entitled to proceeds
from James Brown's copyright grants, they allege
that they have been deprived of possible proceeds,
*203  and a declaration would return those proceeds
to them and clarify the allocation of their
termination rights. (See ECF No. 1.) For these
reasons, Plaintiffs’ Complaint provides them with
standing under Article III of the United States
Constitution because they possess an injury-in-
fact, traceability, and redressability, and this court
is not deprived of subject-matter jurisdiction. See
Ray Charles Found. , 795 F.3d at 1116 (holding
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that a private foundation possessed constitutional
standing to challenge statutory heirs seeking to
terminate copyright grants).


ii. Ripeness Doctrine


Defendants essentially argue that this suit is not
ripe because Plaintiffs are actively appealing
Defendant Hynie's marital status to the South
Carolina Supreme Court. (See ECF No. 80-1 at
29–31; ECF No. 81 at 18–19; ECF No. 85 at 6–
12; ECF No. 101 at 10-11.) In opposition to
Defendants, Plaintiffs emphasize that Defendants
misconstrue the allegations contained within their
Complaint, and assert that their claims currently
exist irrespective of any decisions about
Defendant Hynie's spousal status. (See ECF No.
96 at 17–20; ECF No. 97 at 23–29; ECF No. 98 at
12–19; ECF No. 111 at 22–28.)


"Ripeness is a question of subject[-]matter
jurisdiction." Sansotta , 724 F.3d at 548 (quoting
Reahard v. Lee Cty. , 978 F.2d 1212, 1213 (11th
Cir. 1992) ). In order to resolve Defendants’
ripeness challenge, the court must "balance the
fitness of the issues for judicial decision with the
hardship to the parties of withholding court
consideration." Doe , 713 F.3d at 758. "To be fit
for judicial review, a controversy should be
presented in a ‘clean-cut and concrete form.’ "
South Carolina , 912 F.3d at 730 (quoting Miller ,
462 F.3d at 319 ). "A claim is not ripe for
adjudication if it rests upon ‘contingent future
events that may not occur as anticipated, or indeed
may not occur at all.’ " Texas , 523 U.S. at 300,
118 S.Ct. 1257 (quoting Thomas , 473 U.S. at
580–81, 105 S.Ct. 3325 ). Even when issues
concerning termination rights are at play, the court
may only review ripe questions that "do[ ] not
require [the court] to engage in abstract inquiries
about speculative injuries." Ray Charles Found. ,
795 F.3d at 1117 (citation omitted).


Accepting the material allegations as true, the
principal issues brought forth by Plaintiffs include
claims alleging that Defendants have engaged in
"agreement[s] to the contrary," violative of the


Copyright Act, and Defendants ignored some of
the procedural mandates embodied within the
Copyright Act's detailed termination provisions.
(See ECF No. 1 at 18–22 ¶¶ 66–77.) Even though
Defendant Hynie's spousal status is pending for
review before the South Carolina Supreme Court,
any determination about her marital status to
James Brown will only impact what her
termination interest is or is not, in relation to his
other statutory heirs, under the Copyright Act's
provisions. See 17 U.S.C. §§ 203(a)(1)(2), 304(c)
(2). The South Carolina Supreme Court's decision
will not impact or have any bearing about whether
she or other Defendants currently engaged in a
prohibited "agreement to the contrary" in violation
of 17 U.S.C. §§ 203(a)(1)(2) and 304(c)(2), or if
she or other Defendants currently ignored any of
the Copyright Act's procedural delineations for the
exercise of termination rights, the two principal
allegations brought by Plaintiffs’ Complaint. (See
ECF No. 1 at 18–22 ¶¶ 66–77.) Taking as true that
Defendants have indeed engaged in a secret
agreement, examining the secret agreement to
determine whether it complies with the applicable
provisions of the Copyright Act would not require
this court to engage in a "wholly speculative"
inquiry. See Gasner , 103 F.3d at 361. Instead, the
copyright issues raised in the Complaint *204  are
"purely legal" because they require a federal court
to determine whether the secret agreement is an
"agreement to the contrary" and if procedural
prerequisites relating to termination rights were
met. Miller , 462 F.3d at 319. In other words,
resolving those issues are not dependent upon
Defendant Hynie's spousal status, but rely upon
what is actually contained within the "[c]oncealed
[t]erms" of the secret agreement that Plaintiffs
vigorously maintain exists–an agreement to which
Defendants have not disavowed. Thus, this case is
fit for judicial review because it is "presented in a
‘clean-cut and concrete form.’ " South Carolina ,
912 F.3d at 730 (quoting Miller , 462 F.3d at 319 ).
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In addition to determining whether the issues are
fit for judicial resolution, the court must also
balance "the hardship to the parties of withholding
court consideration" when deciding whether a suit
is ripe. Doe , 713 F.3d at 758. In accessing
hardship to the parties, this prong is "measured by
the immediacy of the threat and the burden
imposed on the petitioner who would be
compelled to act under threat of enforcement of
the challenged law." Charter Fed. Sav. Bank v.
Office of Thrift Supervision , 976 F.2d 203, 208–
09 (4th Cir. 1992) (citation omitted). See also
Lansdowne on the Potomac Homeowners Ass'n.,
Inc. v. OpenBand at Lansdowne, LLC , 713 F.3d
187, 198–99 (4th Cir. 2013) (noting that the
hardship prong considers immediacy of the threat
to a plaintiff and the burden imposed on a
plaintiff). Moreover, "[w]hen considering
hardship, [the court] may consider the cost to the
parties of delaying judicial review." Miller , 462
F.3d at 319 (citing Fort Sumter Tours, Inc. v.
Andrus , 564 F.2d 1119, 1124 (4th Cir. 1977) ).
Applying those legal principles and viewing
Plaintiffs’ material allegations as true, Defendants
have already terminated some compositions (ECF
No. 1 at 14–16 ¶¶ 51–58), and, in responding to
Defendants’ ripeness argument, Plaintiffs recently
contend that an investment firm is "actively
soliciting major music publishers in Los Angeles
and New York on behalf of Defendants, offering
to assign or license the rights to the
[c]ompositions at issue." (ECF No. 96 at 19; ECF
No. 97 at 25; ECF No. 98 at 14; ECF No. 111 at
26.) Based upon those aforementioned allegations
and in accordance with precedent, Plaintiffs have
demonstrated an immediate harm, which may
impact their copyright proceeds to which they may
be entitled under state law, as Defendants are
already engaging in actions as it relates to James
Brown's compositions. See Lansdowne , 713 F.3d
at 199 (holding that a hardship could not be "any
more immediate" when claimants were "presently
unable to avail themselves of the quality, price,
and menu of channel advantages of a competing
[cable] provider"); Miller , 462 F.3d at 321


(finding that the hardship prong was satisfied
when the challenged action already caused
"immediate harm to [ ] constitutionally protected
rights"). Moreover, withholding judicial
consideration would be substantial because "
[e]ach day that passes without judicial resolution
is another day" for Plaintiffs to go without
copyright proceeds to which they are legally
entitled, face uncertainty about whether
Defendants are honoring the provisions of the
Copyright Act, and is another day for them to face
legal apprehension regarding the status of their
statutory termination rights. See Lansdowne , 713
F.3d at 199 (holding that there was a substantial
hardship when the absence of judicial resolution
would deprive homeowners of "the opportunity to
obtain [cable] service from a competitor"). For
these reasons, there would be "hardship to the
parties of withholding court consideration," which
supports the ripeness of this action when balanced
with the fitness of these issues. Doe , 713 F.3d at
758.


Lastly, the court is again guided by Ray Charles
Foundation , where the Ninth Circuit *205  held
that a suit brought by a private foundation was
constitutionally ripe for consideration. 795 F.3d at
1116–17. In Ray Charles Foundation , the Ninth
Circuit found that the suit was ripe for
adjudication because the complaint presented
"questions regarding the nature of the underlying
works, such as whether they were works made for
hire, and if so, when their respective termination
dates would be effective." Id. at 1117. In a
statutory sense, those claims are similar to
Plaintiffs’ allegations because, the court is tasked
with determining whether any secret agreement,
which Plaintiffs claim exists here, complies with
the termination provisions of the Copyright Act
both procedurally and substantively. See id.
Applying Ray Charles Foundation to this case,
Plaintiffs’ Complaint is constitutionally ripe. See
id. Upon balancing the fitness of these issues with
any hardship of withholding consideration,
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Defendants’ Motions to Dismiss are denied under
Federal Rule of Civil Procedure 12(b)(1) in regard
to constitutional ripeness.


B. Subject-Matter Jurisdiction Under
the Copyright Act's Termination
Provisions
The parties vigorously dispute whether this court
possesses subject-matter jurisdiction under the
Copyright Act. (See ECF Nos. 80-1, 81, 96, 97,
101, 111.) Plaintiffs argue that this court has
subject-matter jurisdiction because their
Complaint explicitly alleges that Defendants have
violated a provision of the Copyright Act–one
prohibiting Defendants from engaging in "any
agreement to the contrary" relating to one's ability
to terminate copyright grants–by entering into
"undisclosed agreements" in contravention of that
provision. (See ECF No. 96 at 11; ECF No. 97 at
13; ECF No. 111 at 16.) In addition, Plaintiffs
contend that the Complaint confers subject-matter
jurisdiction because they allege that Defendant
Hynie and Defendant Brown have flouted the
procedures embodied by the Copyright Act's
termination provisions by "waiving, pre-assigning,
or pre-encumbering [Defendants] Hynie/JBII's
termination rights and interests, prior to the date
such termination rights have been exercised
and/or, as to those [c]ompositions where the
termination right had been exercised, prior to the
effective termination date when the copyright
interests revert." (ECF No. 96 at 14 (emphasis
added); ECF No. 97 at 15 (emphasis added); ECF
No. 111 at 19 (emphasis added).) Defendants, on
the other hand, assert that the court does not
possess subject-matter jurisdiction because
Plaintiffs do not ask for a remedy expressly
granted by the Copyright Act. (See ECF No. 80-1
at 20; ECF No. 81 at 18; ECF No. 101 at 10.) In
that same vein, without providing any legal
authority or reasoning, Defendants submit that
Plaintiffs’ copyright allegations do not require any
interpretation of the Copyright Act and federal


principles do not control the disposition of the
action. (See ECF No. 80-1 at 20; ECF No. 81 at
18; ECF No. 101 at 10.)


Under 28 U.S.C. § 1338(a), federal district courts
"shall have original jurisdiction of any civil action
arising under any Act of Congress relating to ...
copyrights...." In order to determine whether
Plaintiffs’ action "arises under" the Copyright Act,
and thereby provides this court with subject-matter
jurisdiction, the court is limited to an examination
of Plaintiffs’ allegations contained within the
Complaint.  See *206  Arthur Young , 895 F.2d at
969 (quoting Franchise Tax Bd. , 463 U.S. at 10,
103 S.Ct. 2841 ). See also Taylor v. Anderson ,
234 U.S. 74, 75–76, 34 S.Ct. 724, 58 L.Ed. 1218
(1914) ("[I]t has become firmly settled that
whether a case is one arising under the
Constitution or a law or treaty of the United
States, in the sense of the jurisdictional statute,
must be determined from what necessarily appears
in the plaintiff's statement of his own claim in the
bill or declaration, unaided by anything alleged in
anticipation or avoidance of defense which it is
thought the defendant may interpose." (internal
citation omitted) (citations omitted)); Bassett v.
Mashantucket Pequot Tribe , 204 F.3d 343, 349
(2d Cir. 2000) ("The analysis under T.B. Harms
turns on what is alleged on the face of the
complaint , while the essence-of-the-dispute or
merely-incidental test looks rather at what defense
will be proffered." (emphasis added)). During this
inquiry, Defendants’ potential rebuttals to the suit
are both irrelevant and immaterial because the
court's analysis is "unaided" by any anticipated or
possible defenses. See Arthur Young , 895 F.2d at
969 ; Bassett , 204 F.3d at 349 ; Cavallo , 662 F.2d
at 1083. The court is aware that "the division
between jurisdiction in the federal courts, on the
one hand, and jurisdiction in the courts of the
various states, on the other, poses among the
knottiest procedural problems in copyright
jurisprudence." 3 MELVILLE B. NIMMER &
DAVID NIMMER , NIMMER ON COPYRIGHT
§ 12.01[A], Lexis (database updated April 2019).
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However, in an attempt to resolve that problem,
the Fourth Circuit handed down Arthur Young in
1991, and it adopted the jurisdictional analysis
created and employed by T.B. Harms . 895 F.2d at
970. Therefore, for this court to exercise subject-
matter jurisdiction under the Copyright Act, T.B.
Harms requires this court to decide whether
Plaintiffs’ Complaint does any of the following:
(1) "[asks] for a remedy expressly granted by the
Act, e.g., a suit for infringement or for the
statutory royalties for record reproduction"; (2)
"asserts a claim requiring construction of the Act";
or (3) "presents a case where a distinctive policy
of the Act requires that federal principles control
the disposition of the claim." 339 F.2d at 828. "If
any of these grounds is satisfied, the federal courts
have jurisdiction." Vestron, Inc. , 839 F.2d at 1381.


11 Even though Plaintiffs’ Complaint seeks


declaratory relief as it relates to their


copyright claim, the well-pleaded


complaint rule "operates no differently" in


any other context, and Plaintiffs’


Complaint must still present a federal


question. See Columbia Gas Transmission


Corp. v. Drain , 237 F.3d 366, 370 (4th Cir.


2001) ("The well-pleaded complaint rule


operates no different when the


jurisdictional issue is whether a district


court possesses subject[-]matter


jurisdiction of a declaratory judgment


action purporting to raise a federal


question." (citations omitted)).


The ground for subject-matter jurisdiction under
the Copyright Act and section 1338(a) is when the
complaint "[asks] for a remedy expressly granted
by the [Copyright] Act." T.B. Harms , 339 F.2d at
828. A federal district court clearly possesses
subject-matter jurisdiction over copyright
infringement claims because those matters seek
explicit remedies provided by the Copyright Act at
17 U.S.C. §§ 502 to 513. See MCA Television Ltd.
v. Pub. Interest Corp. , 171 F.3d 1265, 1269–70
(11th Cir. 1999) (holding that a suit seeking
remedies for copyright infringement, under the
Copyright Act, conferred subject-matter


jurisdiction); Arthur Young , 895 F.2d at 971
(holding that a complaint requesting remedies for
alleged copyright infringement sought remedies
provided by the Copyright Act, and the district
court improperly dismissed the complaint on
subject-matter jurisdiction grounds); Vestron, Inc. ,
839 F.2d at 1382 ("The complaint makes out an
infringement claim and seeks remedies expressly
created by federal copyright law."); Topolos , 698
F.2d at 994–95 (finding that a plaintiffs’
allegations of copyright infringement were
sufficient to confer subject-matter *207


jurisdiction). In the instant case, Plaintiffs do not
make any allegations concerning copyright
infringement, nor do they seek any remedies under
those statutory provisions. (See ECF No. 1 at 18–
22 ¶¶ 66–77.) Instead, Plaintiffs’ Complaint seeks
a "declaration [from] [ ] this [c]ourt ... under the
Declaratory Judgment Act ... to establish the
parties’ respective rights and obligations" in
regard to statutory termination rights and both
preliminary and permanent injunctions enjoining
Defendants from "entering into or performing any
agreement which directly or indirectly settles,
waives, conveys[,] or encumbers the termination
rights and interests with respect to the
[c]ompositions...." (Id. at 21–22 ¶¶ 76–77.)
Similarly, within their prayer for relief, Plaintiffs
reiterate that they desire a "declaration" that
Defendants’ secret agreements are "void,
unenforceable[,] and prohibited as a matter of law
and public policy under [s]ections 304(c) and
203(a) of the Copyright Act" and also request,
respectively, preliminary and permanent
injunctions. (Id. at 31–32.) First, as it relates to
Plaintiffs’ request for declaratory relief, that
remedy is exclusively governed by the Declaratory
Judgment Act, and Plaintiffs exclusively moved
under its provisions, and not any of the Copyright
Act, for a declaration with respect to their rights.
(See id. at 21 ¶ 76.) However, the Declaratory
Judgment Act does not confer subject-matter
jurisdiction upon federal courts, and Plaintiffs are
precluded from using it to establish the court's
subject-matter jurisdiction regarding this dispute.
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See CGM, LLC v. BellSouth Telecomms., Inc. , 664
F.3d 46, 55 (4th Cir. 2011) ("[The Declaratory
Judgment Act], however, is remedial only and
neither extends federal courts’ jurisdiction nor
creates any substantive rights." (citing Skelly Oil
Co. v. Phillips Petroleum Co. , 339 U.S. 667, 671–
72, 70 S.Ct. 876, 94 L.Ed. 1194 (1950) ; Volvo
GM Heavy Truck Corp. v. U.S. Dep't of Labor ,
118 F.3d 205, 210 (4th Cir. 1997) )). See also Lotz
Realty Co., Inc. v. U.S. Dep't of Hous. & Urban
Dev. , 717 F.2d 929, 932 (4th Cir. 1983)
("Jurisdiction, however, cannot be rested on the
Declaratory Judgment Act." (citations omitted)).
In addition, the statutory provisions of the
Copyright Act provide no declaratory remedies,
pertaining to statutory termination rights, for
unlawful "agreement[s] to the contrary." See 17
U.S.C. §§ 203, 304(c), 502 – 513. Plaintiffs’
request for declaratory relief does not "[ask] for a
remedy expressly granted by the [Copyright] Act"
and fails to confer subject-matter jurisdiction. T.B.
Harms , 339 F.2d at 828. Secondly, turning to
Plaintiffs’ prayer for injunctive relief, the
Copyright Act only provides "temporary and final
injunctions ... to prevent or restrain infringement
of a copyright." 17 U.S.C. § 502(a). Noticeably,
the Copyright Act does not explicitly provide any
injunctive remedies against parties engaging in
"agreement[s] to the contrary," which allegedly
contravene the termination provisions of the
Copyright Act. See id. §§ 203, 304(c), 502 – 513.
Accordingly, Plaintiffs’ injunctive remedies
likewise do not "[ask] for a remedy expressly
granted by the [Copyright] Act." T.B. Harms , 339
F.2d at 828. For these reasons, at least as it
initially relates to the first prong of T.B. Harms ,
the court does not possess subject-matter
jurisdiction under 28 U.S.C. § 1338(a) because
Plaintiffs’ Complaint does not seek any express
remedies provided by the Copyright Act, as their
requests for declaratory and injunctive relief are
not statutorily embodied within the Act. See T.B.
Harms , 339 F.2d at 828.


Even though the court does not possess subject-
matter jurisdiction under the Copyright Act under
the first prong of T.B. Harms , the court must still
determine whether Plaintiffs’ Complaint requires a
*208  construction of the Copyright Act or
distinctive federal policies control the disposition
of the action. See T.B. Harms , 339 F.2d at 828.
See also 3 MELVILLE B. NIMMER & DAVID
NIMMER , NIMMER ON COPYRIGHT §
12.01[A][1][b ]–[c ], Lexis (database updated
April 2019). Only examining the face of Plaintiffs’
Complaint and unaided by any of Defendants’
possible defenses, Plaintiffs allege, verbatim, that
Defendants engaged in "improper agreements
convert[ing] Plaintiffs’ share of the financial
proceeds from their termination interests in the
[c]ompositions, encumbering, diluting and/or
effectively destroying Plaintiffs’ termination
interests." (ECF No. 1 at 19–20 ¶ 72 (emphasis
added).) Building upon the improper agreements
that they believe exist, Plaintiffs allege that
Defendant Hynie's "aforementioned agreements
are void ab initio and unenforceable as they
directly or indirectly settle, waive, hypothecate
and/or encumber the termination rights and
interests in violation of the comprehensive
prohibitions of 17 U.S.C. §§ 304(c)(5) or 203(a)
(5), respectively. " (Id. at 20 ¶ 73 (emphasis in
original) (emphasis added).) Adding to those
allegations, Plaintiffs’ Complaint further contends
that "Hynie's disclosed agreement to transfer to
the Trust the majority of proceeds from the
termination interests (inclusive of the 2013 Hynie
Terminations) or Concealed Terms to transfer the
copyright interests to be recaptured via notices of
termination (inclusive of the 2013 Hynie
Terminations) prior to the effective dates thereof,
violates both prongs of 17 U.S.C. §§ 304(c)(6)(D)
or 203(b)(4) ...." (Id. at 20–21 ¶¶ 75 (emphasis
added).)


208


Based upon the express allegations above, the
court possesses subject-matter jurisdiction under
the Copyright Act and 28 U.S.C. § 1338(a)
because those claims "require[e] construction of
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the [Copyright] Act." See T.B. Harms , 339 F.2d at
828. The Copyright Act expressly permits the
exercise of termination rights "notwithstanding
any agreement to the contrary. " 17 U.S.C. §§
203(a)(5), 304(c)(5). The plain language of
Plaintiffs’ Complaint contends that Defendants’
"improper agreements" violate 17 U.S.C. §§
203(a)(5) and 304(c)(5) because they are
"agreement[s] to the contrary" that "encumber [ ]
termination rights." (ECF No. 1 at 20 ¶ 73.)
Plaintiffs’ claims necessarily require a federal
court to determine how and why Defendants’
alleged agreements are unlawful "agreement[s] to
the contrary" that are void under the express
provisions of the Copyright Act. See 17 U.S.C. §§
203(a)(5), 304(c)(5). In order for the court to
engage in that task, it is inevitable that a
"construction of the [Copyright Act]" is required,
as the Copyright Act's language provides the
standard upon which to evaluate the alleged secret
agreements. See T.B. Harms , 339 F.2d at 828.
Further, Plaintiffs’ Complaint submits that
Defendants violated additional procedural
violations by assigning copyright interests prior to
the effective dates that such alleged terminations
have occurred. (ECF No. 1 at 20–21 ¶¶ 75.) Such
an allegation also requires a federal court to
engage in the "construction of the [Copyright]
Act" by examining whether Defendants complied
with the explicit procedural mandates and
mechanisms provided by the Act. See 17 U.S.C.
§§ 203(b)(4), 304(c)(6)(D). Though they have not
identified a specific prong under T.B. Harms ,
lower federal courts have exercised subject-matter
jurisdiction, without reversal on that ground, when
similar claims have been alleged. See Baldwin v.
EMI Feist Catalog, Inc. , 989 F. Supp. 2d 344, 346
(S.D.N.Y. 2013), rev'd on other grounds , 805 F.3d
18 (2d Cir. 2015) ; Marvel Characters, Inc. v.
Simon , No. 00 CIV. 1393(RCC), 2002 WL
313865, at *1 (S.D.N.Y. Feb. 27, 2002), rev'd on
other grounds , 310 F.3d 280 (2d Cir. 2002). See
also *209  Century of Progress Prods. v. Vivendi
S.A. , No. CV 16-7733 DMG, 2018 WL 4191340,
at *1 n.1 C.D. Cal. Aug. 28, 2018 ; Music Sales


Corp. v. Morris , 73 F. Supp. 2d 364, 366
(S.D.N.Y. 1999) ("This [c]ourt has federal
question jurisdiction over this dispute because the
issues presented arise under the Federal Copyright
Act, 17 U.S.C. § 304."). Additionally, even though
they did not make explicit subject-matter
jurisdiction determinations pursuant to T.B. Harms
, a number of appellate court decisions have
necessarily assumed subject-matter jurisdiction
when plaintiffs brought claims seeking review of
the exercise of statutory termination rights. See
Baldwin v. EMI Feist Catalog, Inc. , 805 F.3d 18,
31–34 (2d Cir. 2015) ; Penguin Grp. , 537 F.3d at
202–04 ; Classic Media, Inc. v. Mewborn , 532
F.3d 978, 990 (9th Cir. 2008) ; Milne ex rel. Coyne
v. Stephen Slesinger, Inc. , 430 F.3d 1036, 1043–
48 (9th Cir. 2005) ; Marvel Characters, Inc. , 310
F.3d at 292.


209


Similar to the claims here, in those
aforementioned cases, the plaintiffs either alleged
statutory violations of the procedural prerequisites
for the exercise of termination rights or the
existence of unlawful "agreement[s] to the
contrary" that limited the ability to terminate prior
copyright grants. See Baldwin , 805 F.3d at 31–34
(assuming subject-matter jurisdiction in order to
determine the proper date of a statutory
termination under 17 U.S.C. § 203 when there
were two different termination notices); Penguin
Grp. , 537 F.3d at 202–04 (holding, in the absence
of any copyright infringement claim, that an
agreement was not an "agreement to the contrary"
in violation of 17 U.S.C. § 304(c)(5) ); Classic
Media, Inc. , 532 F.3d at 990 (assuming subject-
matter jurisdiction to hold that the daughter of a
deceased author did not relinquish her termination
right and that she effectively exercised her
termination right); Milne ex rel. Coyne , 430 F.3d
at 1043–48 (holding that a party did not engage in
an "agreement to the contrary," and the court could
not disregard the agreement); Marvel Characters,
Inc. , 310 F.3d at 292 (assuming subject-matter
jurisdiction when holding that an "agreement
made subsequent to a work's creation which
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retroactively deems it a ‘work for hire’ constitutes
an ‘agreement to the contrary’ under 304(c)(5) of
the 1976 Act"). The court possesses subject-matter
jurisdiction over this action because Plaintiffs’
Complaint "asserts [ ] claim[s] requiring
construction of the Act" by specifically alleging
that Defendants’ secret agreements are
"agreement[s] to the contrary," in violation of 17
U.S.C. §§ 203(a)(5) and 304(c)(5), and
maintaining Defendants have flouted the
procedural requirements for the valid exercise of
statutory termination rights. See T.B. Harms , 339
F.2d at 828.


Defendants vigorously assert that Plaintiffs’
copyright allegations are actually claims rooted in
state law. (See ECF No. 80-1 at 18; ECF No. 81 at
16; ECF No. 101 at 8.) Defendants’ argument
patently ignores the express allegations contained
within Plaintiffs’ Complaint. Defendants misplace
their reliance upon appellate decisions dismissing
complaints for lack of subject-matter jurisdiction
when the complaints sought to adjudicate the
ownership of a copyright or invalidate an
agreement on state law grounds , including for
insufficient consideration, fraud, or an invalid
assignment, neither of which had implications for
the Copyright Act. See Scholastic Entm't, Inc. ,
336 F.3d at 988 (holding that subject-matter
jurisdiction was absent when, based upon the
termination of a contract, copyright ownership
was the "sole question" presented for judicial
review, it was impossible for the defendant to
engage in copyright infringement to confer
jurisdiction, and the state laws of California, due
to a contractual dispute, governed a separate
determination involving whether a party retained
the right to *210  terminate a copyright license of
indefinite duration); Dolch , 702 F.2d at 180–81
(holding that there was no subject-matter
jurisdiction under the Copyright Act because a
claim only sought to overturn a contractual
assignment of copyright renewal rights, a theory


resting "entirely on state law," and the Copyright
Act did not govern the conditions of a valid
assignment).


210


In stark contrast to the cases upon which
Defendants rely, Plaintiffs’ Complaint does not
seek to invalidate any alleged secret agreement
based upon a theory premised on state law. (See
ECF No. 1 at 18–22 ¶¶ 66–77.) Plaintiffs’
Complaint alleges that those secret agreements are
"agreement[s] to the contrary" in contravention of
17 U.S.C. §§ 203(a)(5) and 304(c)(5), not
"agreement[s] to the contrary" for lacking a
necessary condition in contract law. (See id. )
Indeed, Plaintiffs never allege that Defendants’
purported agreements are void for failing to satisfy
state law requirements, they allege that
Defendants’ secret agreements contravene the
explicit provisions of the Copyright Act by
impacting termination rights or ignoring the
various procedural requirements embodied within
the Act. (See id. ) Plaintiffs are the master of their
Complaint, not Defendants, and Defendants
cannot include novel legal theories about the
alleged secret agreements that are noticeably
absent from Plaintiffs’ Complaint. See Scimone v.
Carnival Corp. , 720 F.3d 876, 882 (11th Cir.
2013) ("[P]laintiffs are ‘the master of the
complaint’ and are ‘free to avoid federal
jurisdiction,’ by structuring their case to fall short
of a requirement of federal jurisdiction." (internal
citation omitted) (quoting Hill v. BellSouth
Telecomms., Inc. , 364 F.3d 1308, 1314 (11th Cir.
2004) )). Accordingly, the court finds Defendants’
reliance upon Dolch and Scholastic legally
misplaced, and their attempt to recharacterize the
plain language of Plaintiffs’ Complaint, which
specifically alleges violations of the Copyright
Act's statutory provisions, is in contravention of
well-established law.


In sum, the court possesses subject-matter
jurisdiction under 28 U.S.C. § 1338(a) and the
Copyright Act because Plaintiffs’ Complaint
expressly alleges that Defendants have engaged in
"agreement[s] to the contrary" which are
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prohibited under 17 U.S.C. §§ 203(a)(5) and
304(c)(5), and such an allegation "asserts a claim"
requiring the construction of the Copyright Act as
the court must decide whether Defendants’ secret
agreements are actually "agreement[s] to the
contrary" forbidden by the Copyright Act. (See
ECF No. 1 at 20 ¶ 73.) Plaintiffs also allege that
Defendants have ignored procedural requirements
embodied within the Copyright Act, which further
requires the court to engage in a construction of
the Copyright Act. (See id. at 20–21 ¶¶ 74–75
(citing 17 U.S.C. §§ 304(c)(6)(D), 203(b)(4) ).
Both of these constructions of the Copyright Act
are sufficient to confer jurisdiction upon the court
as they fall under the second prong of the T.B.
Harms analysis. See Vestron, Inc. , 839 F.2d at
1381. The court declines to forego the exercise of
subject-matter jurisdiction when it has been
sufficiently invoked by Plaintiffs. See Mata v.
Lynch , 576 U.S. 143, 135 S. Ct. 2150, 2156, 192
L.Ed.2d 225 (2015) ("And when a federal court
has jurisdiction, it also has a ‘virtually unflagging
obligation ... to exercise’ that authority." (quoting
Colorado River Water Conservation Dist. v.
United States , 424 U.S. 800, 817, 96 S.Ct. 1236,
47 L.Ed.2d 483 (1976) ). As such, Defendants
Bauknight, Brown, and Hynie's Motions to
Dismiss are denied under Federal Rule of Civil
Procedure 12(b)(1) as it pertains to the court's
subject-matter jurisdiction under the Copyright
Act.


C. Defendant Bauknight's Challenge
to Personal Jurisdiction
Defendant Bauknight moves pursuant to *211  Rule
12(b)(2) of the Federal Rules of Civil Procedure
for the dismissal of the Complaint. (ECF No. 80-1
at 23–29.) Within his Motion to Dismiss,
Defendant Bauknight contends that Plaintiffs’
Complaint must be dismissed because the court
lacks personal jurisdiction over him and the
estate.  (See id. at 20–29.) Confusingly, in
arguing that the court lacks personal jurisdiction to
exercise authority over him and the estate,
Defendant Bauknight admits that "[a]t all relevant


times, [he] and the Estate and Trust have been
domiciled and citizens of the State of South
Carolina." (Id. at 23.) Additionally, his Motion
explicitly emphasizes that "there is no doubt all
actions, agreements, and other matters complained
of, took place in South Carolina." (Id. at 24
(emphasis in original).)
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12


12 As stated earlier, this action was transferred


to this court from the United States District


Court for the Central District Court of


California on August 7, 2018, and


Defendant Bauknight's Motion to Dismiss


was filed in this court on September 10,


2018. (See ECF Nos. 74, 80-1.)


Perplexingly, Defendant Bauknight seems


to challenge whether personal jurisdiction


could have been exercised by the United


States District Court for the Central


District of California, and not the United


States District Court for the District of


South Carolina. (See ECF No. 80-1 at 20–


29.) During oral argument, Defendant


Bauknight never challenged this court's


exercise of personal jurisdiction and seems


to have possibly abandoned this ground.


(See ECF No. 180.)


A federal court is required to have personal
jurisdiction under the Due Process Clause of the
Constitution. See Foster v. Arletty 3 Sarl , 278
F.3d 409, 413 (4th Cir. 2002) (citing Ins. Corp. of
Ir., Ltd. v. Compagnie des Bauxites de Guinee ,
456 U.S. 694, 702, 102 S.Ct. 2099, 72 L.Ed.2d
492 (1982) ). There are usually two types of
personal jurisdiction which a federal court may
exercise that are consistent with the Due Process
Clause: general jurisdiction and specific
jurisdiction. See Sneha Media & Entm't, LLC v.
Associated Broad. Co. P. Ltd. , 911 F.3d 192, 198
(4th Cir. 2018) (citations omitted); Brown v.
Lockheed Martin Corp. , 814 F.3d 619, 624 (2d
Cir. 2016) ; Nichols v. G.D. Searle & Co. , 991
F.2d 1195, 1199 & n.2 (4th Cir. 1993) (citations
omitted). "For an individual, the paradigm forum
for the exercise of general jurisdiction is the
individual's domicile...." Daimler AG v. Bauman ,
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571 U.S. 117, 137, 134 S.Ct. 746, 187 L.Ed.2d
624 (2014) (citation omitted). See also Milliken v.
Meyer , 311 U.S. 457, 463–64, 61 S.Ct. 339, 85
L.Ed. 278 (1940). "[A] domicile is an individual's
place of residence where he intends to remain
permanently or indefinitely and to which he
intends to return whenever he is away." Hollowell
v. Hux , 229 F. Supp. 50, 52 (E.D.N.C. 1964). See
also Kanter v. Warner-Lambert Co. , 265 F.3d 853,
857 (9th Cir. 2001) ("A person's domicile is her
permanent home, where she resides with the
intention to remain or to which she intends to
return."). Lastly, unless personal jurisdiction is
challenged in a pre-answer motion or in the
answer itself, it is deemed waived. FED. R. CIV.
P. 12(h). See also Bethlehem Steel Corp. v. Devers
, 389 F.2d 44, 45–46 (4th Cir. 1968) ("Since the
appearance must be deemed authorized and since
no attack on personal jurisdiction was made in a
pre-answer motion or in the answer itself, the
defense of lack of jurisdiction over the person is
waived." (citation omitted)).


As an initial matter, Plaintiffs’ Complaint does not
seek relief from the estate itself, but only names
Defendant Bauknight "as the personal
representative" of James Brown's estate and trust.
(See ECF No. 1 at 1.) Therefore, the court is
concerned only with whether it may exercise
personal jurisdiction over Defendant Bauknight
and is not compelled to a make a personal
jurisdiction finding as to James Brown's estate and
trust. (See id. ) Here, Defendant Bauknight states
that he *212  is a "resident and citizen of Richland
County, South Carolina." (ECF No. 80-2 at 3 ¶ 1.)
Additionally, Defendant Bauknight expressly
states that "[a]t all relevant times, [he] and the
[e]state and [t]rust have been domiciled and
citizens of the State of South Carolina." (ECF No.
80-1 at 23.) Defendant Bauknight's concessions
expressly indicate that he is both domiciled and
resides in South Carolina, evidencing an intent on
his part to claim South Carolina as his home and
full-time residence. (See id. ; ECF No. 80-2 at 3 ¶
1.) Moreover, he claims he is a South Carolina


citizen. (ECF No. 80-1 at 23.) Accordingly,
mainly due to these concessions, this court
possesses personal jurisdiction, in the form of
general jurisdiction, over Defendant Bauknight
that plainly comports with the Due Process Clause
of the Constitution because he is domiciled in
South Carolina. See Daimler AG , 571 U.S. at 137,
134 S.Ct. 746. Defendant Bauknight's challenge to
the court's exercise of personal jurisdiction under
Federal Rule of Civil Procedure 12(b)(2) is denied
and without any factual merit.


212


D. Defendants Bauknight and
Sojourner's Call for the Probate
Exception
Defendants Bauknight and Sojourner both argue
that the court should apply the "probate exception"
to the exercise of the court's jurisdiction because
Plaintiffs are "specifically seeking an order from
this [c]ourt concerning property (copyright and
termination rights) that are being dealt with in the
South Carolina probate and appellate courts...."
(See ECF No. 80-1 at 11; ECF No. 85 at 13.)
Defendant Sojourner specifically contends that
Plaintiffs’ accounting claim falls within the
confines of the probate exception because that
claim "seeks an order regarding the
‘administration of the estate.’ " (ECF No. 85 at
13.) In response, Plaintiffs vigorously argue that
the termination interests, and proceeds therefrom,
"pass exclusively under the Copyright Act, not by
testamentary or intestate succession and are
therefore not the subject of any probate
proceeding." (ECF No. 98 at 20–22.)


Affirming prior legal precedent, in 2012, the
Supreme Court formally recognized a probate
exception to a federal court's subject-matter
jurisdiction. See Marshall v. Marshall , 547 U.S.
293, 310–12, 126 S.Ct. 1735, 164 L.Ed.2d 480
(2006). "The ‘probate exception’ to federal
jurisdiction is a judicially created, ‘longstanding
limitation [ ] on federal jurisdiction’ that has
historical, rather than constitutional, roots."
Capponi v. Murphy , 772 F. Supp. 2d 457, 465
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(S.D.N.Y. 2009) (citing Marshall , 547 U.S. at
298, 126 S.Ct. 1735 ). The probate exception
should not be given a "sweeping extension," but
should only receive a narrow construction.
Marshall , 547 U.S. at 305, 307, 310–12, 126
S.Ct. 1735. Generally, the probate exception
applies when a "federal court would have to assert
control over property that remains under the
control of the state courts." Lefkowitz v. Bank of
N.Y. , 528 F.3d 102, 107 (2d Cir. 2007). In
Marshall , the Supreme Court set out an explicit
test to determine whether the probate exception is
applicable and it is as follows:


[T]he probate exception reserves to state
probate courts the probate or annulment of
a will and the administration of a
decedent's estate; it also precludes federal
courts from endeavoring to dispose of
property that is in the custody of a state
probate court. But it does not bar federal
courts from adjudicating matters outside of
those confines and otherwise within
federal jurisdiction.


547 U.S. at 311–12, 126 S.Ct. 1735. The Fourth
Circuit has opined that the probate exception is
limited to when either (1) a federal district court is
"require[d] ... to probate or annul a will or
administer a decedent's estate" or (2) the court is
required "to dispose of property in the custody 
*213  of a state probate court." Lee Graham
Shopping Ctr., LLC v. Estate of Diane Z. Kirsch ,
777 F.3d 678, 681 (4th Cir. 2015). "A case does
not fall under the probate exception if it merely
impacts a state court's performance of one of these
tasks." Id.


213


In the case at hand, the probate exception to the
court's subject-matter jurisdiction does not apply,
and Defendants seek to enlarge an otherwise
"narrow" doctrine. Marshall , 547 U.S. at 305,
307, 126 S.Ct. 1735. As stated above, and in
accordance with Marshall , the probate exception
to a federal court's subject-matter jurisdiction only
applies when a federal court is either (1)


"require[d] ... to probate or annul a will or
administer a decedent's estate" or (2) "dispose of
property in the custody of a state probate court."
Lee Graham Shopping Ctr. , 777 F.3d at 681. See
also Marshall , 547 U.S. at 311–12, 126 S.Ct.
1735. Upon review of Plaintiffs’ Complaint,
turning to the first prong, there is no request for
the court to either "probate or annul a will or
administer" James Brown's estate. (See ECF No. 1
at 1–35.) The court need not accept Defendants
Bauknight and Sojourner's conclusory beliefs that
Plaintiffs seek this court to act otherwise. See
Moser v. Pollin , 294 F.3d 335, 340 (2d Cir. 2002)
("Of course, since few practitioners would be so
misdirected as to seek, for example, letters
testamentary or letters of administration from a
federal judge, the first prong of the probate
exception is rarely, if ever, violated."); Marcus v.
Quattrocchi , 715 F. Supp. 2d 524, 532 (S.D.N.Y.
2010) ("Despite this conclusory statement, nothing
about Plaintiffs’ claims actually asks the [c]ourt to
‘probate or annul a will’ or ‘administer a
decedent's estate.’ " (citations omitted)). Thus, the
first prong of the probate exception has not been
met as it is not implicated by Plaintiffs’ Complaint
or the claims therein.


Nevertheless, the probate exception may still
apply if the court is compelled to "dispose of
property in the custody of a state probate court."
Lee Graham Shopping Ctr. , 777 F.3d at 681. Put
differently, the probate exception will apply if a
federal court must "assume in rem jurisdiction
over property that is in the custody of the probate
court...."  *214  Three Keys Ltd. v. SR Util.
Holding Co. , 540 F.3d 220, 227 (3d Cir. 2008)
(emphasis in original). Federal courts have
typically examined the application of the probate
exception claim by claim. See Chevalier v. Estate
of Barnhart , 803 F.3d 789, 801–02 (6th Cir.
2015). Crucial to this analysis is whether a claim
is an in personam or in rem action. Id. at 801. This
distinction is important because the probate
exception "does not prevent a court from
disgorging the profits that a defendant obtains
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through his wrongful possession of such property."
Osborn v. Griffin , 865 F.3d 417, 436 (6th Cir.
2017). Generally, an in personam action is
"brought against a person rather than property"
and it often involves a determination about the
"personal rights and obligations of the parties." In
Personam , BLACK'S LAW DICTIONARY (10th
ed. 2014). In such a case, "the judgment ‘is
binding on the judgment-debtor and can be
enforced against all the property of the judgment-
debtor.’ " Chevalier , 803 F.3d at 801–02 (citation
omitted). Contrastingly, an in rem action concerns
the "rights of persons generally with respect to [ ]
[property]." In Rem , BLACK'S LAW
DICTIONARY (10th ed. 2014). In rem actions "
‘are fights over a property or a person in the
court's control.’ " Chevalier , 803 F.3d at 802
(quoting Struck v. Cook Cty. Pub. Guardian , 508
F.3d 858, 860 (7th Cir. 2007) ). "The property
within the control of the court is the res. " Id.
(emphasis added). Again, the court must be
mindful that "[a] federal court cannot exercise in
rem jurisdiction over a res in the custody of
another court." Curtis v. Brunsting , 704 F.3d 406,
409 (5th Cir. 2013).


13 The United States Court of Appeals for the


Fourth Circuit has held that the probate


exception to federal jurisdiction may apply


to a federal court exercising its diversity


jurisdiction. See Lee Graham Shopping


Ctr., LLC v. Estate of Diane Z. Kirsch , 777


F.3d 678, 680 (4th Cir. 2015). The Fourth


Circuit has not determined whether the


probate exception applies when federal


courts are exercising federal-question


jurisdiction. The federal appellate courts


are divided as to whether the probate


exception may apply in a case utilizing


federal-question jurisdiction. Compare


Kowalski v. Boliker , 893 F.3d 987, 995


(7th Cir. 2018) ("These exceptions apply to


both federal-question and diversity suits."),


with In re Goerg , 844 F.2d 1562, 1565


(11th Cir. 1988) ("That exception relates


only to 28 U.S.C. § 1332 (1982), and has


no bearing on federal[-]question


jurisdiction, the jurisdiction invoked in


bankruptcy cases."). Adding to this


treacherous landscape, in Marshall v.


Marshall , the United States Supreme


Court explicitly declined to declare


whether an uncodified probate exception


even exists to a federal court's federal-


question jurisdiction under a federal


bankruptcy statute. 547 U.S. 293, 308–09,


126 S.Ct. 1735, 164 L.Ed.2d 480 (2006)


("Vickie Marshall's claim falls far outside


the bounds of the probate exception


described in Markham. We therefore need


not consider in this case whether there


exists any uncodified probate exception to


federal bankruptcy jurisdiction under §


1334."). Nevertheless, both before and


after Marshall , numerous federal courts


have applied an uncodified probate


exception to cases utilizing federal-


question jurisdiction under federal statutes.


See Tonti v. Petropoulous , 656 F.2d 212,


215 (6th Cir. 1981) (addressing the probate


exception in a case involving 42 U.S.C. §


1983 ); In re Boisseau , C/A No. 5:16-CV-


0549 (LEK/ATB), 2017 WL 395124, at *3


(N.D.N. Y Jan. 30, 2017) ("[T]he probate


exception applies to cases arising out of


both federal question and diversity


jurisdiction."). In this case, the court has


determined that it possesses federal-


question jurisdiction under 28 U.S.C. §


1338(a), and for the sole purpose of


deciding the applicability of the exception,


the court will assume that such an


uncodified exception exists under 28


U.S.C. § 1338(a), the court's source of


federal-question jurisdiction. See supra


Part III.B. Regardless, the court is


unconcerned about whether an uncodified


exception exists because Plaintiffs’ claims


are beyond any constraints of the probate


exception.


First, construing the probate exception narrowly,
Plaintiffs’ claim under the Copyright Act does not
request the court to exercise control over any res
currently in the custody of the probate court. That
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claim requests the court to determine whether
Defendants have engaged in an "agreement to the
contrary" violative of the Copyright Act's
provisions and whether the Act's procedural
requirements were met. (See ECF No. 1 at 18–22
¶¶ 66–77.) In and of itself, that claim does not
implicate any "dispos[al] of property in the
custody of a state probate court," but rather
involves the "personal rights and obligations of the
parties." See Lee Graham Shopping Ctr. , 777 F.3d
at 681.


As to Plaintiffs’ accounting claim, federal courts
have routinely held that an accounting claim
implicating a trust does not fall within the bounds
of the probate exception because it is a form of
equitable relief that does not require the disposal
of any res held by a probate court, but is rather an
in personam claim against an individual. See
Wisecarver v. Moore , 489 F.3d 747, 751 (6th Cir.
2007) ("[T]he principles underlying the probate
exception are not implicated when federal courts
exercise jurisdiction over claims seeking in
personam jurisdiction based upon tort liability
because the claims do not interfere with the rest in
the state court probate proceedings...."); Singer v.
Mass. Mut. Life Ins. Co. , 335 F. Supp. 3d 1023,
1030 n.4 (N.D. Ill. 2018) ("The request for trust
accounting does not implicate the probate
exception either." (citing Downey v. Keltz , No. 11-
CV-1323, 2012 WL 280716, at *3 (N.D. Ill. Jan.
31, 2012) )); *215  Wolfram v. Wolfram , 78 F.
Supp. 3d 758, 767 (N.D. Ill. 2015) ("Since
fiduciary-breach claims are safe from the probate
exception, so too are accounting claims." (citing
Downey , 2012 WL 280716, at *3 )); Marcus , 715
F. Supp. 2d at 534 (holding that an accounting
claim did not fall within the probate exception
because it is "not a form of relief that only a
probate court can administer or that requires
interference with any res under the jurisdiction of
a probate court"); Tartak v. Del Palacio , C/A No.
09-1730 (DRD), 2010 WL 3960572, at *11
(D.P.R. Sept. 30, 2010). Accordingly, Plaintiffs’


copyright and accounting claims are outside the
reach of the probate exception to federal
jurisdiction.


215


In addition to an accounting claim, Plaintiffs bring
the following tort claims premised in state law: (1)
conversion; (2) unjust enrichment; (3) intentional
interference with prospective economic advantage;
(4) negligent interference with prospective
economic advantage; and (5) common law unfair
competition. (ECF No. 1 at 23, 25, 27–28, 30 ¶¶
84, 90–91, 97, 102, 109.) As to Plaintiffs’
conversion and unjust enrichment claims, those
claims are in personam claims, as state law torts,
because they specifically target the individual
conduct of Defendants by suggesting that they
have divided copyright proceeds among
themselves. (See id. at 23–25 ¶¶ 84–87, 90–91.)
The Complaint does not seek any disgorgement
from the estate for these two claims, but from
Defendants themselves. (See id. ) In the aftermath
of Marshall , federal courts have routinely found
that conversion and unjust enrichment claims,
similar to those here, are typically in personam
actions outside the scope of the probate exception
as they seek monetary damages against individual
defendants personally. See Capponi v. Murphy ,
772 F. Supp. 2d 457, 463–66 (S.D.N.Y. 2009)
(holding that the probate exception did not apply
to causes of action for conversion and unjust
enrichment because the claims sought to recover
assets, allegedly, in the possession of others);
Popple v. Crouse , C/A No. 3:06-cv-01567 (VLB),
2007 WL 2071627, at *2 (D. Conn. July 13, 2007)
(holding that a claimant's claims for unjust
enrichment, breach of fiduciary duty, conversion,
and theft were outside the bounds of the probate
exception because they sought to recover assets in
a defendant's possession). See also Bartone v.
Podbela , No. 17-cv-03039 (ADA) (GRB), 2018
WL 1033250, at *8 (E.D.N.Y. Feb. 23, 2018) ("
[T]he [p]laintiff's claims for an accounting, unjust
enrichment and undue influence do not require
this [c]ourt to assume in rem jurisdiction over any
property. The claims for undue influence and
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unjust enrichment are tort claims that seek
damages from the [d]efendant personally. Such
claims clearly do not fall within the probate
exception." (citations omitted)); Marcus , 715 F.
Supp. 2d at 534 ("Even assuming, arguendo , that
the [t]rust was improperly terminated, Plaintiffs, at
best, are asking the [c]ourt to return property
currently in the [d]efendants’ possession to the
[t]rust. Requests to return property to an estate or
trust, rather than to dispose of property currently
part of an estate or trust, do not fall within the
probate exception because the res at issue is not
within the probate court's jurisdiction if it [ ] was
not part of the estate at the time of the decedent's
death." (emphasis in original) (citations omitted)).
For similar reasons, Plaintiffs’ claims for
intentional interference with prospective economic
advantage and negligent interference with
prospective economic advantage are likewise
beyond the focus of the probate exception because
they are against Defendants themselves and not
from property in the custody of the probate court.
See Wellin v. Wellin , No. 2:14-cv-4067-DCN,
2015 WL 628071, at *10–11 (D.S.C. Feb. 12,
2015) (holding that neither intentional interference
with *216  prospective contractual relations nor
negligence per se implicated the application of the
probate exception because they were in personam
claims against a defendant herself); Vito & Nick's,
Inc. v. Barraco , No. 05 C 2764, 2006 WL
2598048, at *2 (N.D. Ill. Sept. 6, 2006) (holding
that the tort claims of conversion and negligence
did not fall within the bounds of the probate
exception). As to the unfair competition claim,
this is also a tort law claim grounded in common
law, which is an in personam claim. See Bartone ,
2018 WL 1033250, at *8. Accordingly, the second
prong of the probate exception has not been met as
to any of Plaintiffs’ state law claims because none
of them implicate a res being exercised by a
probate court, but are rather against Defendants
individually. As such, the court is compelled to
deny both Defendants Bauknight and Sojourner's
Motions to Dismiss under Federal Rule of Civil
Procedure 12(b)(1) as it relates to the application


of the probate exception to the court's exercise of
subject-matter jurisdiction because neither prong
of the exception has been met here.


216


E. Defendant Sojourner's Request for
Colorado River Abstention
Defendant Sojourner moves the court to abstain
from exercising jurisdiction under Colorado River
’s abstention doctrine. (ECF No. 85 at 14–18.)
Defendant Sojourner asserts that "[t]he parties in
the state court action are identical to the parties in
this action." (Id. at 15.) He further emphasizes that
Plaintiffs bring "state [ ] law specific claims," and
"[t]he subject-matter of this action ... involves
property the income from which is currently being
administered by the [e]state in South Carolina."
(Id. at 15–17.) In opposition to Defendant
Sojourner, Plaintiffs argue that these matters are
not parallel to the state court proceedings because
none of their current legal claims are asserted in
the state court litigation. (See ECF No. 98 at 27–
28.)


Under Colorado River ’s abstention doctrine, "a
federal court may abstain from exercising
jurisdiction over a duplicative federal action for
purposes of ‘wise judicial administration.’ "
VonRosenberg v. Lawrence , 849 F.3d 163, 197
(4th Cir. 2017) (quoting Colorado River Water
Conservation Dist. , 424 U.S. 800 at 818, 96 S.Ct.
1236 ). "[T]his form of abstention ‘is an
extraordinary and narrow exception to the duty of
a [d]istrict [c]ourt to adjudicate a controversy
properly before it’ and that ‘[a]bdication of the
obligation to decide cases can be justified under
[abstention] only in the exceptional circumstances
where the order to the parties to repair to the
[s]tate court would clearly serve an important
countervailing interest.’ " Chase Brexton Health
Servs., Inc. v. Maryland , 411 F.3d 457, 463 (4th
Cir. 2005) (citation omitted). As such, "the task is
to ascertain whether there exist ‘exceptional’
circumstances, the ‘clearest of justifications,’ that
can suffice under Colorado River to justify the
surrender of that jurisdiction." Moses H. Cone
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Mem'l Hosp. v. Mercury Const. Corp. , 460 U.S. 1,
25–26, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983)
(emphasis added).


There is a two-part test when determining whether
Colorado River abstention is appropriate. See
Chase Brexton , 411 F.3d at 463–64. First, there
must be parallel federal and state suits. See
VonRosenburg , 849 F.3d at 168 ; New Beckley
Mining Corp. v. Int'l Union, United Mine Workers
of Am. , 946 F.2d 1072, 1073 (4th Cir. 1991).
"State and federal suits are parallel only ‘if
substantially the same parties litigate substantially
the same issues in different forums.’ "
VonRosenberg , 849 F.3d at 168 (quoting New
Beckley Mining Corp. , 946 F.2d at 1073 ). "It is
not enough for parties in the state and federal
actions to be merely aligned in interest." Id. *217  "
[E]ven state and federal claims arising out of the
same factual circumstances do not qualify as
parallel if they differ in scope or involve different
remedies." Id. Secondly, only if parallel actions
exist, the court must then balance several factors,
and the balance must weigh in favor of abstaining
federal jurisdiction for the court to relinquish its
jurisdiction. See Chase Brexton Health Servs., Inc.
, 411 F.3d at 463–64. Those factors include the
following:


217


(1) whether the subject matter of the
litigation involves property where the first
court may assume in rem jurisdiction to the
exclusion of others; (2) whether the federal
forum is an inconvenient one; (3) the
desirability of avoiding piecemeal
litigation; (4) the relevant order in which
the courts obtained jurisdiction and the
progress achieved in each action; (5)
whether state law or federal law provides
the rule of decision on the merits; and (6)
the adequacy of the state proceeding to
protect the parties’ rights.


Id. (citing Moses H. Cone Mem'l Hosp. , 460 U.S.
at 15–16, 19–27, 103 S.Ct. 927 ). No one factor is
dispositive. Colorado River , 424 U.S. at 818, 96


S.Ct. 1236. The weight of each specific factor
varies as it relates to a specific case. Moses H.
Cone Mem'l Hosp. , 460 U.S. at 17, 103 S.Ct. 927.
In Colorado River , the Supreme Court approved
the dismissal of a case because there was a "clear
federal policy ... [of] avoidance of piecemeal
adjudication of water rights in a river system...."
424 U.S. at 819, 96 S.Ct. 1236. On the other hand,
in Moses H. Cone , the Supreme Court
disapproved of a district court's stay because there
was no danger of piecemeal litigation as it related
to enforcing the Federal Arbitration Act, and the
case "involve[d] federal issues." 460 U.S. at 19–
29, 103 S.Ct. 927.


Applying those deep-rooted, legal principles,
Colorado River abstention is not appropriate
because the state and federal suits are not parallel.
Here, Plaintiffs bring a copyright claim and
various state law claims. (See ECF No. 1.) The
ongoing litigation in the state courts is confined to
determinations about the spousal status of
Defendant Hynie and the administration of probate
assets, both of which exclude decisions about
statutory termination rights and any of the state
law claims within Plaintiffs’ Complaint. (See id. at
11–12 ¶¶ 41–47; ECF No. 151 at 4.) In other
words, there is no indication that Plaintiffs are
litigating the "substantially[,] [ ] same issues" or
claims from the state court litigation in this action
because the legal issues in state court exclusively
involve Defendant Hynie's marital status to James
Brown and the administration of probate assets,
neither of which are currently being litigated
before this court. (See ECF No. 1 at 11–12, 18–31
¶¶ 41–47, 66–114; ECF No. 151 at 4.) Most
importantly, the fact that the claims within
Plaintiffs’ Complaint are not pending within the
state courts of South Carolina prohibit any finding
that the instant suit is parallel to the state court
proceedings. See McLaughlin v. United Va. Bank ,
955 F.2d 930, 935 (4th Cir. 1992) (holding that
federal and state proceedings were not parallel
under Colorado River because a breach of contract
claim in a federal court "was not pending, nor
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[was] it ever [ ] pending, in any state court
proceeding"). Also fatal to his request for
Colorado River abstention, Defendant Sojourner
never presents any argument that Plaintiffs
"litigate[d] substantially the same issues" in any
state court forum and does not even identify
whether there are any parallel issues at stake. (See
ECF No. 85 at 15–16.) Lastly, when the court held
oral argument on these matters, Defendants
conceded that the state courts have not made any
resolutions pertaining to copyrights, let alone any
concerning the Copyright Act's termination *218


provisions. (ECF No. 180.) For those reasons
alone, Defendant Sojourner has failed to show the
parallelism of "same issues" for purposes of
Colorado River abstention, and therefore his
Motion to Dismiss is denied under Federal Rule of
Civil Procedure 12(b)(1) and Colorado River
abstention is not warranted in this case merely
because of the existence of common facts with the
underlying state court proceedings.  See Al-
Abood ex rel. Al-Abood v. El-Shamari , 217 F.3d
225, 233 (4th Cir. 2000) ("Although the two
proceedings have certain facts and arguments in
common, the legal issues are not substantially the
same. " (emphasis added)).


218


14


14 Because Defendant Sojourner has not


shown the basic prerequisite of parallelism


under Colorado River abstention, the court


need not make any findings relating to the


application of the various factors needed


for an abstention determination. See


VonRosenberg , 849 F.3d at 197


("Exceptional circumstances allowing for


abstention under Colorado River do not


exist when state and federal cases are not


duplicative, but merely raise similar or


overlapping issues." (citation omitted));


Pullman Arms Inc. v. Healey , 364 F. Supp.


3d 118, 122–23 (D. Mass. 2019) (declining


to engage in any further abstention


analysis, under Colorado River , after


determining that a federal and state action


were not sufficiently parallel); Kingland


Sys. Corp. v. Colonial Direct Fin. Grp.,


Inc. , 188 F. Supp. 2d 1102, 1115 (N.D.


Iowa 2002) (holding that two lawsuits were


not parallel for the application of Colorado


River abstention and noting that the court


did not need to apply the Colorado River


factors due to a lack of parallelism). 


F. Defendant Brown's Invocation of
the Rooker-Feldman Doctrine and
Younger Abstention
Defendant Brown, the only party bringing this
argument, maintains that the court should abstain
from hearing this action under the Rooker-
Feldman doctrine. (ECF No. 101 at 13–15.) After
recounting the paternity proceedings in the South
Carolina state courts concerning Defendant
Brown's relationship to James Brown, Defendant
Brown alleges in a conclusory fashion that "[i]t is
obvious [that] Plaintiffs are seeking to re-litigate
the issue of [his] paternity ... to his father." (ECF
No. 101 at 14.) According to Defendant Brown,
his paternity is central to Plaintiffs’ claims, which
requires the dismissal of the Complaint. ( Id. at 15,
103 S.Ct. 927.) Defendant Brown also contends
that the court should abstain under Younger v.
Harris , 401 U.S. 37, 91 S.Ct. 746, 27 L.Ed.2d
669 (1971). ( Id. ) In opposition, naturally,
Plaintiffs argue that the Rooker-Feldman doctrine
is legally inapplicable to these proceedings. (ECF
No. 111 at 15–16.) Plaintiffs have not presented
any position regarding the applicability of Younger
abstention. (See id. )


i. The Rooker-Feldman Doctrine


The Rooker-Feldman doctrine "applies only when
the loser in state court files suit in federal district
court seeking redress for an injury allegedly
caused by the state court's decision itself." Davani
v. Va. Dep't of Transp. , 434 F.3d 712, 713 (4th
Cir. 2006). "Rooker-Feldman does not otherwise
override or supplant preclusion doctrine or
augment the circumscribed doctrines that allow
federal courts to stay or dismiss proceedings in
deference to state-court actions." Exxon Mobil
Corp. v. Saudi Basic Indus. Corp. , 544 U.S. 280,
284, 125 S.Ct. 1517, 161 L.Ed.2d 454 (2005).
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Thus, under the Rooker-Feldman doctrine, "lower
federal courts are precluded from exercising
appellate jurisdiction over final state-court
judgments." Lance v. Dennis , 546 U.S. 459, 463,
126 S.Ct. 1198, 163 L.Ed.2d 1059 (2006). The
Supreme Court has stressed the "narrowness" of
the Rooker-Feldman doctrine. See id. at 464, 126
S.Ct. 1198. This doctrine is narrow because it is
"confined to ‘cases brought by state-court losers
complaining *219  of injuries caused by state-court
judgments rendered before the district court
proceedings commenced and inviting district court
review and rejection of those judgments.’ " See id.
(quoting Exxon Mobil , 544 U.S. at 284, 125 S.Ct.
1517 ). Accordingly, the Supreme Court has
refused to extend the doctrine "where there is
parallel state and federal litigation," emphasizing
that it "is not triggered simply by the entry of
judgment in state court." Exxon Mobil Corp. , 544
U.S. at 292, 125 S.Ct. 1517.


219


Applying those legal principles to the instant case,
the Complaint specifically states that Plaintiffs "do
not seek to litigate any interest or rulings that are
the subject of the South Carolina proceedings,
including the [s]pousal [o]rders." (ECF No. 1 at 18
¶ 65.) Tellingly, Plaintiffs concede that they "in no
way seek to re-litigate Hynie's and James II's
purported status as Brown's surviving spouse and
child, respectively...." (Id. at 3 ¶ 10.) Upon the
court's careful probing, nowhere within the
Complaint is there any request for a review of a
state court decision or judgment. (See id. at 1–35.)
Because there is no state court judgment upon
which Plaintiffs seek review, Defendant Brown
can hardly maintain that Defendants "seek[ ]
redress for an injury allegedly caused by the state
court's decision itself." Davani , 434 F.3d at 713.
Moreover, Plaintiffs’ concessions about the state
court determinations in no way "invit[e] district
court review and rejection of those [state court]
judgments." Lance , 546 U.S. at 464, 126 S.Ct.
1198. For these reasons, the court denies
Defendant Brown's Motion to Dismiss based upon
the Rooker-Feldman doctrine because Plaintiffs’


Complaint does not seek review of any state court
decision or determination. See Silva v. Cty. of L.A.
, 215 F. Supp. 2d 1079, 1084 (C.D. Cal. 2002)
("Because Silva's complaint does not seek review
of a specific state court decision, it will not be
dismissed under Rooker-Feldman. ").


ii. Younger Abstention's Applicability


In addition to his legally flawed argument
concerning the Rooker-Feldman doctrine,
Defendant Brown also contends that the court
should abstain under Younger v. Harris , 401 U.S.
37, 91 S.Ct. 746, 27 L.Ed.2d 669 (1971). (ECF
No. 101 at 15.) The Supreme Court has cautioned
federal courts from interfering with ongoing, state
criminal proceedings and encourages abstention in
those situations. Younger , 401 U.S. at 46–50, 91
S.Ct. 746. See also Harper v. Pub. Serv. Comm'n
of W. Va. , 396 F.3d 348, 351–54 (4th Cir. 2005) ("
Younger abstention originated as a doctrine
requiring federal courts not to interfere with
ongoing state criminal proceedings." (citation
omitted)). But, the principles of Younger "are fully
applicable to noncriminal judicial proceedings
when important state interests are involved."
Middlesex Cty. Ethics Comm. v. Garden State Bar
Ass'n , 457 U.S. 423, 432, 102 S.Ct. 2515, 73
L.Ed.2d 116 (1982) (citing Moore v. Sims , 442
U.S. 415, 423, 99 S.Ct. 2371, 60 L.Ed.2d 994
(1979) ; Huffman v. Pursue, Ltd. , 420 U.S. 592,
604–05, 95 S.Ct. 1200, 43 L.Ed.2d 482 (1975) ).
Younger abstention may apply in a noncriminal
proceeding when the following three elements are
met: (1) "there are ongoing state judicial
proceedings"; (2) "the proceedings implicate
important state interests"; and (3) "there is an
adequate opportunity to raise federal claims in the
state proceedings." Martin Marietta Corp. v. Md.
Comm'n on Human Relations , 38 F.3d 1392, 1398
(4th Cir. 1994) (citing Middlesex Cty. , 457 U.S. at
432, 102 S.Ct. 2515 ). Important state interests
may include, but are not limited to, business and
corporate regimes, education, family relations,
property law, and regulatory matters implicating
the public health. See *220  Harper , 396 F.3d at220
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352–53 (collecting cases). However, "[a]bstention
is not necessarily appropriate in every civil action
that meets the formal requirements of Younger
doctrine." Richmond, Fredericksburg & Potomac ,
4 F.3d at 251 (citations omitted).


Similar to his flawed argument concerning the
Rooker-Feldman doctrine, Defendant Brown's
invocation of Younger abstention is equally
meritless. See supra Part III.F.i. First, there is
currently ongoing state appellate and probate
proceedings concerning state law matters in this
case, which would satisfy the first prong for
Younger abstention in this context. See supra Part
I.A. However, there is no indication that the
proceedings before this court, which involve
statutory termination rights, "implicate important
state interests" because Plaintiffs’ first federal
claim does not fall within the purview of the usual
"important state interests," including corporate
regimes, education, family relations, or property
law. (See ECF No. 1 at 1–35.) Termination rights,
which the federal claim centers itself upon, are
statutory rights created by Congress, and Congress
developed its own statutory scheme, separate and
apart from state laws, to delineate how they pass
to an author's heirs. See 17 U.S.C. §§ 203(a),
304(c). Indeed, there can be no "important state
interests" relating to termination rights or whether
there is "an agreement to the contrary" limiting
termination rights, as state courts are precluded
from adjudicating these novel provisions within
the Copyright Act. See 28 U.S.C. § 1338(a) ("No
[s]tate court shall have jurisdiction over any claim
for relief arising under any Act of Congress
relating to ... copyrights."). As such, the
proceedings here do not implicate any "important
state interests." Martin Marietta Corp. , 38 F.3d at
1398. Moreover, there is not "an adequate
opportunity to raise [these] federal claims in the
state proceedings" because the Complaint does not
relate to copyright ownership or intestate
succession, both of which are matters guided by
state law (ECF No. 1 at 1–35). See 17 U.S.C. §
201(d)(1) ("The ownership of a copyright may be


transferred in whole or in part by any means of
conveyance or by operation of law, and may be
bequeathed by will or pass as personal property by
the applicable laws of intestate succession.").
Instead, the delineation of statutory termination
rights and whether there is an "agreement to the
contrary" are exclusively governed by the
provisions of the Copyright Act, and a state court
is generally precluded from resolving such claims.
See 17 U.S.C. §§ 203(a), 304(c) ; 28 U.S.C. §
1338(a). Thus, Plaintiffs would simply be unable
to raise these "federal claims in the state
proceedings." See 28 U.S.C. § 1338(a). As such,
Defendant Brown's request for the court to apply
Younger abstention is denied because there is
neither an "important state interest," and Plaintiffs
could not vindicate their federal claim in state
court.


For those reasons, Defendant Brown's invocation
of the Rooker-Feldman doctrine and Younger is
profoundly misplaced and without legal merit as it
concerns Plaintiffs’ Complaint. Thus, the court
denies Defendant Brown's Motion to Dismiss,
under Federal Rule of Civil Procedure 12(b)(1), as
it concerns both the Rooker-Feldman doctrine and
Younger abstention.


IV. CONCLUSION
The court recognizes the novelty of Defendants’
challenge to the court's subject-matter jurisdiction
under the Copyright Act, but federal courts, in
most instances, have "a strict duty to exercise the
jurisdiction that is conferred upon them by
Congress." Quackenbush v. Allstate Ins. Co. , 517
U.S. 706, 716, 116 S.Ct. 1712, 135 L.Ed.2d 1
(1996) (citation omitted). After careful
consideration of Defendants’ Motions, Plaintiffs’
Responses in Opposition, *221  and the parties’
arguments at the hearing, the court DENIES IN
PART Defendants Bauknight, Hynie, and Brown's
Motions to Dismiss (ECF Nos. 80, 81, 101) under
Federal Rules of Civil Procedure 12(b)(1) and
12(b)(2). More specifically, the court DENIES all
of Defendants Bauknight, Hynie, and Brown's
challenges to the court's exercise of subject-matter


221
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jurisdiction and personal jurisdiction. As such, the
court also DENIES the Motions based upon the
application of the probate exception, the Rooker-
Feldman doctrine, and Younger abstention. In
addition, the court DENIES the entirety of
Defendant Sojourner's Motion to Dismiss (ECF
No. 85), which includes the invocation of the
Colorado River abstention, the application of the
probate exception, and the challenges to the
court's exercise of subject-matter jurisdiction.


IT IS SO ORDERED.
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CIVIL ACTION NO. 16-14139 SECTION "B"(4)
UNITED STATES DISTRICT COURT EASTERN DISTRICT OF LOUISIANA


Succession of Cepriano v. State Farm Life Ins. Co.
Decided Dec 5, 2016


CIVIL ACTION NO. 16-14139 SECTION "B"(4)
c/W No. 16-14220 SECTION "B"(4)


12-05-2016


SUCCESSION OF SALVADOR J. CEPRIANO,
III AND SUCCESSION OF JENNY CHANDA
TAING v. STATE FARM LIFE INSURANCE
COMPANY


ORDER AND REASONS


Before the court is Salvador J. Cepriano, III's
"Motion to Remand" (Rec. Doc. 9) and State Farm
Life Insurance Company's opposition thereto.
(Rec. Doc. 14). IT IS ORDERED that the motion
is GRANTED.


Jenny Taing and her four-year old son, Salvador J.
Cepriano, III were involved in a fatal motor
vehicle accident. (Rec. Doc. 9). Taing died
instantly and Cepriano III died a short time after
the accident. (Rec. Doc. 9). Both died intestate,
but State Farm Life Insurance Company ("State
Farm") insured Cepriano III's life for $50,000.
(Rec. Doc. 9). Taing was the owner and
beneficiary of the policy. (Rec. Doc. 9). The
policy provided that should all owners or
beneficiaries of the policy die, proceeds would be
paid to the estate of the last owner or beneficiary
to die. (Rec. Doc. 9). After the accident, Taing's
parents, Phan and Tal Plork, filed *2  a claim with
State Farm and received payments of $25,142.32
each. (Rec. Doc. 9). Cepriano III's father, Salvador
J. Cepriano II, attempted to contest the payments
with State Farm and eventually opened the
successions of Taing and Cepriano III in state
court. (Rec. Doc. 9). The state court determined


that Cepriano II was entitled to the insurance
proceeds because Cepriano III had survived Taing
in the accident and Cepriano II was the sole heir of
Cepriano III. (Rec. Doc. 9). A judgement put
Cepriano II in possession of the proceeds of the
State Farm policy. (Rec. Doc. 9). The insurance
proceeds were expressly part of the "Judgement in
Possession" and any distinction between in
personam and in rem jurisdiction over the claim
for insurance proceeds is illusory. Proceeds from a
life insurance policy are considered movable
property under the Louisiana Civil Code and thus
should be considered the res.


2


There was no appeal and the judgement became
final. (Rec. Doc. 9). These actions were
consolidated and State Farm was named as a party
to the succession in a "Motion for Insurance
Proceeds, Damages, Court Costs, Attorneys Fees,
and Bad Faith Damages." (Rec. Doc. 1-1). State
Farm removed the action from the 25th Judicial
District for the Parish of Plaquemines to this court
on the basis of diversity jurisdiction. (Rec. Doc.
9).


State Farm contends that it is not in possession of
the res. (Rec. Doc. 14). Additionally, State Farm
characterizes Cepriano *3  II's claims as in
personam and thus outside the probate exception
because they include claims for bad faith damages,
interest, and attorneys' fees. (Rec. Doc. 14).


3


A district court must remand a case to state court
if "at any time before final judgement it appears
that the district court lacks subject matter
jurisdiction." 28 U.S.C. 1447(c); Preston v. Tenet
Healthsys. Mem'l Med. Ctr., Inc., 485 F.3d 804,
813 n.3 (5th Cir. 2007). The burden of establishing


1
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that federal jurisdiction exists in a case "rests on
the party seeking the federal forum." Howery v.
Allstate Ins. Co., 243 F.3d 912, 916 (5th Cir.
2001). The removal statute is to be strictly
construed. Gasch v. Hartford Accident & Indem.
Co., 491 F.3d 278, 281 (5th Cir. 2007). Any
"doubts regarding whether removal jurisdiction is
proper should be resolved against federal
jurisdiction." Acuna v. Brown & Root Inc., 200
F.3d 335, 339 (5th Cir. 2000). In order to
determine whether jurisdiction is present, a court
must "consider the claims in the state court
petition as they existed at the time of removal."
Maguno v. Prudential Prop. & Cas. Ins. Co., 276
F.3d 720, 723 (5th Cir. 2002).


A federal court "has no jurisdiction to probate a
will or administer an estate." Markham v. Allen,
326 U.S. 490, 494 (1946). Further, federal courts
are precluded "from endeavoring to dispose of
property that is in the custody of a state probate
court." Marshall v. Marshall, 547 U.S. 293, 311
(2006). The Fifth Circuit *4  has fashioned a two-
step inquiry to determine whether the probate
exception applies: (1) whether the property in
dispute is estate property within the custody of the
probate court and (2) whether the plaintiff's claims
would require the federal court to assume in rem
jurisdiction over that property. Curtis v. Brunsting,
704 F.3d 406, 409 (5th Cir. 2013). If the answer to
both inquiries is "yes," then the probate exception
precludes the federal district court from exercising
jurisdiction. Id. In Marshall v. Marshall, the Court
reasoned that when claims do not seek the probate


or annulment of a will or seek to reach a res in
custody of a state court, those claims are outside
the confines of the probate exception. 547 U.S.
293 at 297. Similarly, the Fifth Circuit has stated
that courts are to consider whether the claim
"implicates the validity of the probate proceedings
or whether the plaintiff is merely seeking
adjudication of a claim between parties." Breaux
v. Dilsaver, 254 F.3d 533, 536 (5th Cir. 2001).


4


Here, the state court issued a "Judgement of
Possession" giving Cepriano II "proceeds of the
State Farm Life Insurance Policy." (Rec. Doc. 9-
4). Cepriano has pled against State Farm a claim
for those same proceeds in addition to claims for
damages and attorneys' fees. (Rec. Doc. 1-1). State
Farm has made no showing that payments to the
Plorks discharged this duty or transformed the
issue of insurance proceeds from in rem to in
personam. Providing relief to Plaintiff's claims
would require *5  this court to exercise in rem
jurisdiction over property in the custody of the
state court. Furthermore, the state probate court is
in a better position than this court to interpret and
enforce compliance with its judgement. Thus, the
probate exception is applicable and this court does
not have subject matter jurisdiction.


5


New Orleans, Louisiana, this 5th day of
December, 2016.


/s/_________ 


SENIOR UNITED STATES DISTRICT JUDGE
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Civil Action No. 7:18-cv-00042
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF VIRGINIA ROANOKE DIVISION


Bush v. Lawrence
Decided Mar 29, 2019


Civil Action No. 7:18-cv-00042


03-29-2019


NANCY LEE HAYNES BUSH, Plaintiff, v.
DAVID DENTON LAWRENCE, TRUSTEE OF
THE LINWOOD EARL BUSH TRUST, et al.,
Defendants.


By: Elizabeth K. Dillon United States District
Judge


MEMORANDUM OPINION


Plaintiff Nancy Bush is the wife of Linwood Earl
Bush, who died on the day this lawsuit was filed.
Nancy, whose complaint describes her sixty-
seven-year marriage as "rocky," alleges that her
now-deceased and often estranged-while-alive
husband, Linwood, "literally 'gave away the
farm.'" (Am. Compl. ¶¶ 2, 8, Dkt. No. 6.)
According to her, a 154-acre property in Botetourt
County, Virginia, where Linwood resided (the
Farm) was purchased with her assets and marital
assets, but Linwood fraudulently transferred it to
an inter vivos trust with the express intent of
excluding her from the assets. (Id. ¶ 53.)


Nancy has brought claims against David
Lawrence, who is the Trustee of her late husband's
trust, titled the "Linwood Earl Bush Trust" (the
Trust). She has also named as defendants David L.
Bush, Wesley W. Bush, and Francis Ann Hunt
(collectively, with Lawrence, the Trust
Defendants), who are the nephews and niece of
Linwood and the current beneficiaries of the Trust.
Nancy has also sued Toby Lacks, who is a former
beneficiary of the Trust and had worked as a


farmhand at the Farm for twenty-five years. The
final defendant is the curator of the Estate of
Linwood Earl Bush Trust, Michael S. Whitlow. *22


Pending before the court are three motions. There
are two motions to dismiss for lack of jurisdiction:
the first brought by the Trust Defendants, (Dkt.
No. 14); the second by the Curator, Whitlow (Dkt.
No. 19). Both motions rely on the probate
exception to argue that this court does not have
subject-matter jurisdiction over Nancy's claims.
Also pending before the court is Nancy's motion
to disqualify one of the attorneys for the Trustee
defendants, Lenden Eakin, who is likely to be a
witness in the case.  (Dkt. No. 12.) All of these
motions were fully briefed and argued before the
court.


1


1 After the motion to disqualify was filed,


Eakin has not formally withdrawn but has


ceased including his name on documents


filed with the court. His law partner and


firm continue as counsel of record, and he


continues to be involved in the


representation.  


Because the court concludes that it has jurisdiction
over this case, it will deny both motions to
dismiss. It also will grant in part and deny in part
the motion to disqualify.


I. BACKGROUND
A. Factual Background
Most of the allegations in the complaint are not
pertinent to the pending motions. Thus, the court's
overview focuses only on the most important
events and those relevant to the motions. The
Bushes purchased the Farm in 1998, but it was
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titled only in Linwood's name. (Am. Compl. ¶¶
28-29.) On August 15, 2016, Linwood executed a
Trust and a Deed of Gift, both prepared by Eakin,
transferring the Farm into the Trust. The Trust
named Lawrence as Trustee. At that time, Lacks
was named the sole beneficiary of the Trust. (Am.
Compl. ¶¶ 45, 47-48.)


In the month preceding the transfer, Nancy had
filed for divorce in Florida, where she was living
at the time. (Am. Compl. ¶ 26.) In February 2017,
the Trust was amended to remove Lacks as a
beneficiary and replace him with Linwood's two
nephews and niece as primary *3  beneficiaries.
(Am. Compl. ¶ 49.) Nancy alleges that the transfer
"was intended to delay, hinder, or defraud [her]
from what she was lawfully entitled pursuant to
equitable distribution in the Divorce Action, or
otherwise at law." (Am. Compl. ¶ 51.)


3 2


2 When Lacks was the primary beneficiary,


the nephew and niece were contingent


beneficiaries. (Am. Compl. ¶ 49.)  


On January 29, 2018, Linwood died at 4:00 a.m.,
and then, Nancy—who was living in Florida at the
time and unaware of his death—filed the
complaint in this action at 2:57 p.m. (Am. Compl.
¶ 5; Pl.'s Mem. Opp'n Mot. Dismiss 3 n.1, Dkt.
No. 23.) On February 15, 2018, the Probate court
entered an Order appointing a curator of the estate,
which order included a directive to manage the
Farm. On March 7, 2018, an Amended Complaint
was filed that substituted a representative for
Linwood because of his death. On July 8, 2018,
Nancy filed for an elective share of the
Augmented Estate.3


3 This fact is the subject of supplemental


briefing, which the court allowed. (See


Dkt. Nos. 30, 32.) Neither the documents


submitted by the defendants nor the


supplemental memorandum submitted by


Nancy change the court's analysis. Thus,


the court does not address them further.  


B. Counts in Complaint and Relief
Requested
The latest version of the complaint is the
Amended Complaint, filed March 7, 2018 (Dkt.
No. 6), which Nancy describes as a request to
declare the Trust an inter vivos trust, void for lack
of capacity or undue influence, and to place a
constructive trust over all assets of the Trust. (Am.
Compl. ¶ 1.) She invokes this court's diversity
jurisdiction, 28 U.S.C. § 1332. (Id. at ¶ 11.)


The amended complaint contains four counts.
Count I is a claim for fraudulent conveyance under
Virginia Code § 55-80 et seq., which is based on
the conveyance of the Farm to Toby Lacks,
allegedly for no consideration and solely to
diminish Linwood's estate to Nancy's detriment.
(Am. Compl. ¶¶ 60-67.) In this count, Nancy asks
for an order: "(i) preliminarily and permanently
enjoining the Trustee from using or distributing
any Trust assets; *4  (ii) setting aside the Trust and
the Deed pursuant to Virginia Code § 55-82.2, or,
alternatively, placing a constructive trust over all
assets held in the Trust, including the Botetourt
Farm, for the benefit of Nancy Bush; (iii) granting
Nancy Bush an award of sanctions against the
Curator, including attorneys' fees, pursuant to
Virginia Code § 55-82.1; and (iv) granting such
other and further relief as the Court deems just and
proper." (Am. Compl. at p. 10.)


4


Count II is a count for voluntary transfer under
Virginia Code § 55-81 et seq., which is based on
Nancy's status as a "creditor." This count requests
same relief as Count I. (Am. Compl. ¶¶ 68-71.)


In Count III, Nancy seeks declaratory judgment,
pursuant to 28 U.S.C. § 2201, Virginia Code §§
8.01-184 to -191, and Virginia Code § 64.2-724,
that Linwood Bush lacked capacity to create the
Trust and Deed. It requests the same relief as (i)
and (iv) from Counts I and II and also contains a
request for an order "declaring the Trust and Deed
null and void for Linwood Bush's lack of capacity
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pursuant to Virginia Code § 64.2-724, or,
alternatively, placing the Farm in a constructive
trust. (Am. Compl. ¶¶ 83-95.)


Lastly, Count IV also seeks a declaratory
judgment (pursuant to the same statutory
provisions as Count III) that the Trust and Deed
are the Result of Undue Influence. (Am. Compl.
¶¶ 83-95.)


II. DISCUSSION
A. Motions to Dismiss for Lack of
Jurisdiction
1. Standard of review


Defendants move to dismiss pursuant to Federal
Rule of Civil Procedure 12(b)(1). Subject matter
jurisdiction is a threshold issue. Without a proper
basis for subject matter jurisdiction, a case must
be dismissed. See Steel Co. v. Citizens for a Better
Env't, 523 U.S. 83, *5  96 (1998); Haley v. Va.
Dep't of Health, No. 4:12-CV-00016, 2012 WL
5494306, at *2 (W.D. Va. Nov. 13, 2012)
("Federal district courts are courts of limited
jurisdiction."). The plaintiff, who asserts
jurisdiction, bears the burden of proving subject
matter jurisdiction in response to a Rule 12(b)(1)
motion. See Williams v. United States, 50 F.3d
299, 304 (4th Cir. 1995). In deciding whether
jurisdiction exists the court may "consider
evidence outside the pleadings without converting
the proceeding to one for summary judgment."
Evans v. B.F. Perkins Co., 166 F.3d 642, 647 (4th
Cir. 1999) (quoting Richmond, Fredericksburg &
Potomac R. Co. v. U.S., 945 F.2d 765, 768 (4th
Cir. 1991)) (internal quotation marks omitted).


5


2. The probate exception does not apply
because this court obtained jurisdiction before
the probate court.


In their respective motions, defendants argue that
the probate exception bars Nancy's claim here.
The probate exception is a limited exception to the
rule that, where a federal district court has
jurisdiction over an action, it must exercise it. In
Marshall v. Marshall, 547 U.S. 293 (2006), the


Supreme Court cautioned courts against
expanding the probate exception. It noted that the
probate exception applies only to two types of
claims: (1) those seeking to probate or annul a
will, or administer a decedent's estate; and (2)
those seeking "to dispose of property that is in the
custody of the state probate courts." Id. at 311-12.
The second of these is really "a reiteration of the
general principle that, when one court is
exercising in rem jurisdiction over a res, a second
court will not assume in rem jurisdiction over the
same res." Id. at 311. As other courts have
explained, this is not really a principle specific to
probate but an application of the "prior exclusive
jurisdiction doctrine." Goncalves v. Rady
Children's Hosp. San Diego, 865 F.3d 1237, 1253
(9th Cir. 2017).


The first exception set forth in Marshall is clearly
inapplicable here because Nancy is not asking this
court to probate or annul a will or to administer
Linwood's estate. Defendants *6  contend, though,
that the second type of claim is at issue here.
Specifically, they argue both that the probate court
has already exercised jurisdiction over the Farm,
which is the res in this case, and that Nancy's
request that this court impose a constructive trust
(among other claims) would require the court to
assume jurisdiction over the same res, which it
should not do under the probate exception.


6


4


4 According to defendants, the Botetourt


County Circuit Court exercised jurisdiction


when it appointed Whitlow as curator on


February 15, 2018. (Mem. Supp. Trust


Defs.' Mot. Dismiss 5, Dkt. No. 15.)  


In order for the probate exception to apply and
preclude this court's jurisdiction, the court would
have to find both that the probate court obtained
jurisdiction before this court did, and that the
property in the probate court's jurisdiction is the
same res that Nancy asks this court to dispose of.


The first of these two requirements is set forth in
Chevalier v. Estate of Barnhart, 803 F.3d 789 (6th
Cir. 2015), as well as several district court cases
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*8


Boris v. Moore, 152 F. Supp. 602, 608-09 (E.D.
Wis. 1957), aff'd sub nom. Boris v. Hamilton Mfg.
Co., 253 F.2d 526 (7th Cir. 1958) (citations
omitted); see also Eprad Inc. v. Dolby Labs., Inc.,
No. C 79-520, 1980 WL 30253, at *1 (N.D. Ohio
Sept. 10, 1980) ("The fact that what may be an
indispensable party is not now before the Court
does not affect the Court's jurisdiction over the
case.") (citing Tryforos v. Icarian Development
Co., S.A., 518 F.2d 1258 (7th Cir. 1975), cert.
denied, 423 U.S. 1091 (1976)); 3A Wright, Miller,


upon which Nancy relies. Chevalier squarely
holds that "[t]he probate exception does not divest
a federal court of subject-matter jurisdiction unless
a probate court is already exercising in rem
jurisdiction over the property at the time the
plaintiff files her complaint in federal court." Id. at
804; see also, e.g., Abromats v. Abromats, No. 16-
CV-60653, 2016 WL 10891528, at *4 (S.D. Fla.
July 14, 2016) (same). Because she filed her
original complaint in this matter before the
probate court ever took any custody of the Farm,
Nancy contends that the above rules mean that the
probate exception does not apply. The court agrees
with the reasoning of Chevalier and has found no
authority to the contrary.


Defendants offer no authority disputing the
general principle set forth in Chevalier, and the
Trust Defendants conceded at the hearing that if
the original complaint conferred jurisdiction on
this court, then the probate exception does not
apply. But defendants argue that the operative *7


complaint, for purposes of determining whether
this court had jurisdiction before the probate court
is Nancy's amended complaint, which was filed
after February 15, 2018. They reason that because
Linwood was deceased at the time the complaint
was filed, his personal representative was an
indispensable party under Federal Rule of Civil
Procedure 19. They then contend that, because
that indispensable party was not named,
jurisdiction did not attach at the time the original
complaint was filed. Instead, and because the
original complaint never conferred jurisdiction on
this court, the only time the court could have
obtained jurisdiction was through the amended
complaint, which occurred after the probate case
had been filed.


7


Defendants' argument, while creative, fails for
want of authority. In particular, the court finds
unconvincing their contention that jurisdiction did
not attach at the filing of the original complaint
because an indispensable party was not named.
The only case they cite for the proposition that
there was no jurisdiction upon filing of the initial


complaint is Booth v. Dotson, 93 Va. 233, 235
(1896). The Curator Reply brief cites Booth for
the proposition that a suit against a person who
dies before suit papers have been served is a legal
nullity and must be amended or dismissed.
(Curator Reply Br. 2-3.) That may be an accurate
statement of the law, but this case—unlike Booth
—did not involve only a single (deceased)
defendant. There were a number of other
defendants named in the original complaint,
including the Trustee. The complaint was not "a
legal nullity" as against them.


Furthermore, and significantly, defendants point to
nothing to indicate that the failure to include an
indispensable party is a jurisdictional defect. As
one court explained,


Failure to join an indispensable party does
not oust the jurisdiction of the court in the
action before it. But such failure does
destroy the power of the court to grant any
relief which would in any way affect an
absent indispensable party. The distinction
has been well explained in State of
Washington v. U.S., 9 Cir., 1936, 87 F.2d
421, 427: 


8


In cases where there is error in nonjoinder
of parties, either necessary or
indispensable, the courts have fallen into
common error by designating the error as
'jurisdictional.' The defect is not, properly
speaking, a jurisdictional one . . . . 
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& Kane, Federal Practice and Procedure § 1611,
at 166-71 (3d ed. 2001) ("Since the indispensable-
party doctrine is equitable both in its origin and
nature . . . scholarly commentary as well as the
vast majority of courts reject this 'jurisdictional'
characterization.").


Also, Rule 19 does not always require dismissal
due to a failure to join indispensable parties, but it
allows for the consideration of equitable factors
when joinder is not feasible. Fed. R. Civ. P. 19(b).
This, too, supports the conclusion that a failure to
join an indispensable party is not a jurisdictional
defect. Thus, the court finds no basis for the claim
that this court's jurisdiction did not attach at the
time the initial complaint was filed. In sum, the
operative complaint for purposes of the timing
issues is the first one, filed on January 29, 2018.
Using that date, it is clear that the complaint was
filed before probate court obtained jurisdiction
over any res, which occurred in February 2018.
Thus, under Chevalier and other cases citing it,
the probate exception (or the primary jurisdiction
doctrine) does not apply to preclude this court's
jurisdiction.


In light of that ruling, the court does not address
Nancy's argument that the relief sought here
relates solely to an inter vivos trust, and so the
probate exception does not apply in any *9  event,
nor does it address Nancy's argument that this case
does not involve court's exercise of jurisdiction
over the same res as the probate court.


9 5


5 See, e.g., Custis v. Brunsting, 704 F.3d 406,


409-10 (5th Cir. 2013) (explaining that


assets in an inter vivos trust generally avoid


probate and are not part of the decedent's


estate; thus, challenges to such a trust fall


outside the probate exception); Oliver v.


Hines, 943 F. Supp. 2d 634, 638 (E.D. Va.


2013) (ruling that the probate exception did


not apply to an inter vivos trust even if it


seems to function as a will); Potts v. Potts,


No. CIV. WDQ-13-1986, 2014 WL


4060031, at *5 (D. Md. Aug. 13, 2014)


(declining to apply the probate exception to


an inter vivos trust).  


3. No party has established any grounds for this
court to abstain from exercising its jurisdiction.


This court "has a duty to adjudicate a controversy
properly before it," and abstention is the
exception, not the rule." New Beckley Mining
Corp. v. Int'l Union, 946 F.2d 1072, 1073 (4th Cir.
1991) (internal quotation marks and citation
omitted). Nonetheless, the court also considered
whether there may be other grounds for declining
to exercise jurisdiction in this case, and it directed
the parties to provide supplemental briefing on
whether, even if this court has jurisdiction, "it
should abstain from exercising that jurisdiction
under the principles set forth in Colorado River
Water Conservation District v. United States, 424
U.S. 800, 817 (1976), or on some other ground for
abstention." (Order, Dkt. No. 36.) The parties
submitted additional briefs in response, which the
court has also considered.


After review of those briefs, the court concludes
that Colorado River abstention is not appropriate
here. First of all, that type of abstention is to be
employed only under "exceptional circumstances"
and only where there are parallel federal and state
suits. Indeed, the existence of parallel suits is a
threshold issue. Chase Brexton Health Servs., Inc.
v. Maryland, 411 F.3d 457, 463 (4th Cir. 2005)
(quoting Moses H. Cone Mem. Hosp. v. Mercury
Constr. Corp., 460 U.S. 1, 16 (1983)). If they
exist, "then a district court must carefully balance
several factors, 'with the balance heavily weighted
in favor of the exercise of jurisdiction.'" Id. After
balancing those *10  factors,  "abstention should be
the exception, not the rule," and it may be
considered only when "the parallel state-court
litigation will be an adequate vehicle for the
complete and prompt resolution of the issues
between the parties." Id. at 464 (quoting Moses H.
Cone, 460 U.S. at 28).


10 6
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6 The factors are "(1) whether the subject


matter of the litigation involves property


where the first court may assume in rem


jurisdiction to the exclusion of others; (2)


whether the federal forum is an


inconvenient one; (3) the desirability of


avoiding piecemeal litigation; (4) the


relevant order in which the courts obtained


jurisdiction and the progress achieved in


each action; (5) whether state law or


federal law provides the rule of decision on


the merits; and (6) the adequacy of the


state proceeding to protect the parties'


rights." Chase Brexton Health Servs., 411


F.3d at 463-64.  


To constitute "parallel" suits, however, the two
must involve "almost identical" parties litigating
"substantially the same issues in different forums."
Id. (citation omitted). Additionally, suits are "not
parallel [if] the remedy sought and the issues
raised [are] not the same." McLaughlin v. United
Va. Bank, 955 F.2d 930, 935 (4th Cir. 1992). A
comparison of the two suits and the parties here
convince the court that the suits are not parallel.
The parties are not substantially the same, nor are
the issues. Although there is some overlap, this
suit raises additional or different claims than have
been raised in the probate court. Critically,
moreover, the remedies sought are not the same,
either. (See Pl.'s Supp. Br. 4-7, Dkt. No. 37
(explaining differences).) Thus, the court will not
abstain pursuant to Colorado River abstention.


* * *
For the foregoing reasons, the court concludes that
it has jurisdiction over this matter and that it
should not abstain from exercising it in this case.
Accordingly, defendants' motions to dismiss will
be denied.


B. Motion to Disqualify Lenden A.
Eakin, counsel of record for the Trust
Defendants


Nancy also has moved to disqualify Lenden A.
Eakin, one of the attorneys for the Trust
Defendants. She wants the court to require him to
withdraw entirely from this case, because of the
strong likelihood that Eakin will appear as a
witness. As noted above, Eakin drafted and *11


witnessed the Trust and Deed that Nancy seeks to
void. According to Nancy, Eakin also has told her
counsel that he "evaluated" Linwood's capacity at
the time of the documents' execution. (Pl.'s Mot.
Disqualify 2-3, Dkt. No. 13.) Indeed, the Trust
Defendants concede that he likely will be a fact
witness. (Mem. Opp'n Mot. to Disqualify 1, Dkt.
No. 18.) They argue, however, that Eakin need not
be entirely disqualified but should simply be
required not to participate "in the conduct of the
trial or other proceeding in which he may testify."
(Id.) Nancy disagrees and contends that Eakin
should be disqualified altogether from serving any
role in this case.


11


Nancy seeks disqualification under the witness-
advocate rule, embodied in Virginia Rule of
Professional Conduct 3.7. In relevant part, Rule
3.7 directs that "[a] lawyer shall not act as an
advocate in an adversarial proceeding in which the
lawyer is likely to be a necessary witness except
[under certain circumstances not applicable here.]"
VRPC 3.7(a). The general purpose of the rule is
"prophylactic"; it is "'designed to protect the
interests of the client, the adverse party, and the
institutional integrity of the legal system as a
whole.' These interests become imperiled when an
advocate testifies because a lawyer's role of
arguing causes and a witness's role of reciting
facts are fundamentally inconsistent." Premium
Prods., Inc. v. Pro Performance Sports, LLC, 997
F. Supp. 2d 433, 436 (E.D. Va. 2014) (quoting
Estate of Andrews v. United States, 804 F. Supp.
820, 824 (E.D. Va. 1992)).


In applying that rule here, the court first notes that
Eakin's law partner and law firm are not, at least at
this time, disqualified from representing the Trust
Defendants. In a separate subsection, Rule 3.7
allows a lawyer to "act as advocate in an
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adversarial proceeding in which another lawyer in
the lawyer's firm is likely to be called as witness
unless precluded from doing so by Rule 1.7 or
1.9." VRPC 3.7(c). Thus, pursuant to that
subsection, and there being no *12  assertion or
evidence of a conflict of interest under either Rule
1.7 or 1.9,  Mr. Ferris and the law firm may
continue to represent the Trust Defendants. See
United States v. Perry, 30 F. Supp. 3d 514, 537
(E.D. Va. 2014).


12


7


7 There is no allegation of a conflict of


interest between Eakin and his clients, and


no allegation that his testimony would be


detrimental to them; instead, he is expected


to testify that Bush was competent at the


time he executed documents.


The closer question presented is whether, as
Nancy contends, he must withdraw altogether and
no longer represent his clients, or whether, as
defendants argue, Eakin may continue to represent
the Trust Defendants in the case and participate in
pretrial matters, so long as he does not act as an
advocate at any proceeding where he may be a
witness. The court first notes that it is clear that he
may not serve as an advocate at trial, or at any
evidentiary hearing, and he may not take or defend
depositions, since deposition testimony might be
used at trial and "would reveal the attorney's dual
role." World Youth Day, Inc. v. Famous Artists
Merch. Exch., Inc., 866 F. Supp. 1297, 1303 (D.
Colo. 1994).


The court concludes, though, that the weight of
authority supports permitting Eakin to continue to
be involved in the case, although there are cases
seemingly reaching different conclusions. For
example, Nancy is correct that some courts use the
language "disqualified," and some even talk about
"removing" the lawyer as the client's attorney.
E.g., Premium Prods., Inc., 997 F. Supp. 2d at
438; Estate of Andrews, 804 F. Supp. at 821.


But there are also courts that have adopted the
hybrid approach urged by defendants, or at least
suggested it was proper. E.g., Ford Motor Co. v.


Nat'l Indemnify Co., No. 3:12-cv-839, 2013 WL
4498698, at *7 (E.D. Va. Aug. 21, 2013) (noting
that lead trial counsel would be disqualified from
acting as a trial advocate, but was not precluded
from "assisting in the preparation of the case or
even from assisting at trial in a non-advocacy
role"). Another judge of *13  the same court
suggested the same but did not have to decide the
issue. United States v. Perry, 30 F. Supp. 3d 514,
538 (E.D. Va. 2014) (citing Ford Motor Co.,
supra).


13


The court also notes that cases outside of Virginia
routinely have allowed counsel to assist with
pretrial preparations, although the applicable rule
in those cases often adopts Model Rule of
Professional Responsibility 3.7 exactly, which
precludes an attorney from being an advocate "at
trial," while the Virginia rule uses "adversarial
proceeding." For example, in American Plastic
Equipment, Inc. v. Toytrackerz, LLC, No. 07-cv-
2253, 2009 WL 902424 (D. Kan. Mar. 31, 2009),
the court was evaluating the Kansas counterpart,
which prohibits advocacy "at trial," and it
concluded that counsel could still assist in pre-trial
preparation. 2009 WL 902424, at *7; Merrill
Lynch Bus. Fin. Servs., Inc. v. Nudell, 239 F.
Supp. 2d 1170, 1174 (D. Colo. 2003) (same). In
addressing this very issue, the Colorado Supreme
Court looked for guidance to a number of federal
decisions and to an informal ABA opinion
addressing the issue. Fognani v. Young, 115 P.3d
1268, 1276 (Colo. 2005) (en banc) (discussing
ABA Informal Op. 89-1529 and other authority).
The en banc court summarized: "Courts generally
permit an attorney disqualified [under the witness-
advocate rule] to participate fully in pretrial
litigation activities such as strategy sessions,
pretrial hearings, mediation conferences, motions
practice and written discovery." Id. at 1276.


The court recognizes both the difference in
wording and the commentary to Virginia's Rule
3.7 explaining that the Virginia prohibition is
broader than the Model Rule. But the court does
not believe that the term "adversarial proceeding"
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can be read to prevent an attorney from assisting
with a case altogether or advising other counsel on
the case. Despite the different wording of the
Virginia rule, the purposes of the witness-advocate
rule are in no way undermined by that type of
assistance or advice. So long as the fact-finder is
not aware of Eakin's dual role, *14  the court
concludes that his continued representation does
not run afoul of Rule 3.7. Accordingly, the court
will not require him to withdraw and will allow
him to continue to be involved in the case, but he
will not be permitted to participate as an attorney
at trial, at any evidentiary hearing, or at any
depositions. Accordingly, the motion to disqualify
will be granted in part and denied in part.


14


III. CONCLUSION
For the reasons set forth above, the court will deny
defendants' motions to dismiss and grant in part
and deny in part the motion to disqualify. An
appropriate order will be entered.


Entered: March 29, 2019.


/s/ 


Elizabeth K. Dillon 


United States District Judge
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Civil Action No. 3:17-CV-2586-G
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF TEXAS DALLAS DIVISION


U.S. Bank v. Robinson
Decided Oct 1, 2018


Civil Action No. 3:17-CV-2586-G


10-01-2018


U.S. BANK NATIONAL ASSOCIATION, NOT
IN ITS INDIVIDUAL CAPACITY, BUT
SOLELY AS LEGAL TITLE TRUSTEE FOR
BCAT 2016-18TT, Plaintiff, v. BILLY PAT
ROBINSON, SR., IN HIS CAPACITY AS
INDEPENDENT EXECUTOR OF THE ESTATE
OF WILLIAM VAN CLARKE, JR., AND LINDA
GALE CLARKE, INDIVIDUALLY, Defendants.


IRMA CARRILLO RAMIREZ UNITED STATES
MAGISTRATE JUDGE


Referred to U.S. Magistrate Judge
FINDINGS , CONCLUSIONS, AND
RECOMMENDATION


By Special Order 3-251, this foreclosure case was
automatically referred for pretrial management.
Before the Court for recommendation is Plaintiff's
Motion for Reconsideration of Dismissal Orders,
filed August 7, 2018 (doc. 32). Based upon the
relevant filings and applicable law, the motion
should be DENIED.


I. BACKGROUND
This case involves the attempted foreclosure of
real property located at 729 Arbor Creek Drive,
DeSoto, Texas 75115 (the Property). (doc. 1 at 3-
5.)  On September 21, 2017, U.S. Bank National
Association, "not in its individual capacity, but
solely as legal title trustee for BCAT 2016-18TT"
(Plaintiff), filed suit against Billy Pat Robinson,
Sr. (Defendant) and his wife, seeking to enforce its
security interest in the Property through


foreclosure. (Id. at 1-2.)  Plaintiff sought "in *2


rem relief" in the form of an order allowing it to
foreclose on the Property, or alternatively, a
judgment for judicial foreclosure. (Id. at 2, 5.)


1


22


1 Citations to the record refer to the CM/ECF


system page number at the top of each


page rather than the page numbers at the


bottom of each filing.


2 Plaintiff has a security interest in the


Property as "the current owner and holder


of" a promissory note "and beneficiary of


the Security Instrument." (doc. 1 at 1, 4.)


On June 15, 2018, it was recommended that
Plaintiff's suit be sua sponte dismissed without
prejudice for lack of subject-matter jurisdiction.
(See doc. 27.) Over Plaintiff's objections, the
recommendation was accepted on July 10, 2018,
and judgment was entered dismissing its
complaint without prejudice on July 12, 2018.
(See docs. 28-29; 31.) On August 7, 2018, Plaintiff
moved for reconsideration of the dismissal. (doc.
32.) On August 28, 2018, Defendant filed a
response, and Plaintiff filed its reply on September
4, 2018. (doc. 36.) This motion is now ripe for
recommendation.


II. MOTION FOR
RECONSIDERATION
Plaintiff moves for reconsideration of the final
judgment in this case. (See docs. 32-33.)


As noted by the Fifth Circuit, the Federal Rules of
Civil Procedure "do not recognize a 'motion for
reconsideration' in haec verba." Lavespere v.
Niagara Mach. & Tool Works, Inc., 910 F.2d 167,
173 (5th Cir. 1990), abrogated on other grounds


1
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by Little v. Liquid Air Corp., 37 F.3d 1069, 1076
n.14 (5th Cir. 1994). Where a motion for
reconsideration challenges a final judgment, it is
treated either as a motion to alter or amend the
judgment under Rule 59(e), or as a motion seeking
relief from judgment under Rule 60(b). Id. Here,
because Plaintiff seeks reconsideration of a
judgment from a case resolved without a trial
within 28 days after its entry, his motion should be
liberally construed as a motion to alter or amend
judgment under Rule 59(e). See St. Paul Mercury
Ins. Co. v. Fair Grounds Corp., 123 F.3d 336, 339
(5th Cir. 1997) (noting that where a case is
resolved without a trial, a motion to alter or amend
judgment is generally considered under Rule
59(e), "as the Federal Rules of Civil Procedure do
not recognize a general motion for *3


reconsideration, we shall treat United's motion as
a Rule 59(e) motion to alter or amend judgment").


3


To prevail on a motion to alter or amend a
judgment under Rule 59(e), the moving party must
show (1) an intervening change in controlling law;
(2) the availability of new evidence not previously
available; or (3) a manifest error of law or fact.
See Schiller v. Physicians Res. Grp., Inc., 342 F.3d
563, 567 (5th Cir. 2003). A Rule 59(e) motion is
"not the proper vehicle for rehashing evidence,
legal theories, or arguments that could have been
offered or raised before the entry of judgment."
Templet v. HydroChem Inc., 367 F.3d 473, 479
(5th Cir. 2004). Although courts have
"considerable discretion" to grant or to deny a
Rule 59(e) motion, they use the "extraordinary
remedy" under Rule 59(e) "sparingly." Id. at 479,
483. When considering a motion to alter or amend
judgment, "[t]he court must strike the proper
balance between two competing imperatives: (1)
finality, and (2) the need to render just decisions
on the basis of all the facts." Edward H. Bohlin
Co. v. Banning Co., 6 F.3d 350, 355 (5th Cir.
1993).


Here, Plaintiff argues that the probate exception
does not deprive the Court of subject-matter
jurisdiction because the Property is not in the


custody of the probate court. (doc. 33 at 3-6.) It
previously asserted similar arguments in its
objections to the recommended dismissal of its
complaint. (See docs. 28 at 4-8.) Plaintiff's
arguments only rehash evidence, legal theories, or
arguments that were raised before the entry of
judgment. It fails to identify an intervening change
in controlling law, point out the availability of new
evidence not previously available, identify a
manifest error of law or fact, or identify any other
extraordinary circumstances justifying alteration 
*4  or amendment of the judgment. Accordingly,
Plaintiff has provided insufficient grounds to
justify the extraordinary remedy available in Rule
59(e), and its motion for reconsideration should be
denied.


3


4


3 "The probate exception is a judicially


created limitation on federal court subject-


matter jurisdiction" that deprives a court of


jurisdiction when (1) "the property in


dispute is estate property within the


custody of the probate court," and (2) "the


plaintiff's claims would require the federal


court to assume in rem jurisdiction over


that property." Curtis v. Brunsting, 704


F.3d 406, 409 (5th Cir. 2013); Mitchell v.


Jefferson, No. 5:18CV21-JRG-CMC, 2018


WL 1516773, at *9 (E.D. Tex. Mar. 28,


2018) (citing Lemery v. Ford Motor Co.,


205 F. Supp. 2d 710, 712 (S.D. Tex.


2002)). --------


III. RECOMMENDATION
Plaintiff's motion for reconsideration, which is
properly construed as a motion to alter or amend
the judgment under Fed. R. Civ. 59(e), should be
DENIED.


SO RECOMMENDED this 1st day of October,
2018.


/s/_________ 


IRMA CARRILLO RAMIREZ 


UNITED STATES MAGISTRATE JUDGE
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INSTRUCTIONS FOR SERVICE
AND
NOTICE OF RIGHT TO
APPEAL/OBJECT
A copy of these findings, conclusions and
recommendation shall be served on all parties in
the manner provided by law. Any party who
objects to any part of these findings, conclusions
and recommendation must file specific written
objections within 14 days after being served with a
copy. See 28 U.S.C. § 636(b)(1); Fed. R. Civ. P.
72(b). In order to be specific, an objection must
identify the specific finding or recommendation to
which objection is made, state the basis for the
objection, and specify the place in the magistrate
judge's findings, conclusions and recommendation
where the disputed determination is found. An
objection that merely incorporates by reference or
refers to the briefing before the magistrate judge is
not specific. Failure to file specific written
objections will bar the aggrieved party from
appealing the factual findings and legal
conclusions of the magistrate judge that are
accepted or adopted by the district court, except
upon grounds of plain error. See Douglass v.
United Servs. Automobile Ass'n, 79 F.3d 1415,
1417 (5th Cir. 1996).


/s/_________ 


IRMA CARRILLO RAMIREZ 


UNITED STATES MAGISTRATE JUDGE
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1:18-CV-882-RP
UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF TEXAS AUSTIN DIVISION


Van Eaton v. Prudential Life Ins. Co. of Am.
Decided Mar 18, 2019


1:18-CV-882-RP


03-18-2019


ANNE WALKER VAN EATON, Plaintiff, v. THE
PRUDENTIAL LIFE INSURANCE COMPANY
OF AMERICA and KIM RENEE VAN EATON,
Defendants.


ROBERT PITMAN UNITED STATES
DISTRICT JUDGE


ORDER


Before the Court is a motion to remand by
Plaintiff Anne Walker Van Eaton, a/k/a Sara Van
Eaton (now Sara Walker Herdt) ("Plaintiff"), (Dkt.
14), and Defendant Kim Renee Van Eaton's
("Defendant") response, (Dkt. 18). Having
considered the parties' briefs, the record, and
applicable law, the Court will deny Plaintiff's
motion.


I. BACKGROUND
This case involves a dispute over the proceeds to a
group life insurance policy subject to the
Employee Retirement Income Security Act of
1974 ("ERISA"). Miller Paul Van Eaton (the
"Decedent") obtained an ERISA-regulated life
insurance policy through his longtime
employment with IBM. (Orig. Pet., Dkt. 1-1, ¶ 5).
Defendant, the ex-wife of the Decedent, is the
designated beneficiary of this life insurance
policy. (Id. ¶ 7). However, on January 21, 1999,
Defendant and the Decedent entered into a divorce
decree providing that "any and all policies of life
insurance (including cash values) insuring the life
of [the Decedent]" are the sole and separate


property of the Decedent, not the Defendant. (Id.
at ¶ 5; Divorce Decree, Dkt. 1-1, at 33-34). The
ERISA-regulated life insurance policy is one such
policy allegedly covered by this agreement. (See
id. ¶¶ 6-7). *22


The Decedent married Plaintiff in June 2002.
(Orig. Pet., Dkt. 1-1, ¶ 6). Plaintiff claims that by
2017, the Decedent was communicating with
Defendant The Prudential Life Insurance
Company of America ("Prudential") about
verifying Plaintiff as the designated beneficiary of
all of the Decedent's life insurance policies. (Id.).
According to Plaintiff, Prudential confirmed that
"all" the life insurance policies named Plaintiff as
their primary beneficiary. (Id.) The Decedent died
on October 22, 2017, and Plaintiff was named the
executor of his estate on December 20, 2017. (Id.).


The instant dispute is whether the ERISA-
regulated life insurance policy is the property of
Defendant or the Decedent's estate. Plaintiff
argues that by operation of the divorce decree, the
policy is the property of the estate, and therefore
the probate exception to federal jurisdiction
applies. (Mot., Dkt. 14, at 3-4). Defendant argues
that the life insurance policy is subject to ERISA
and not a probate asset; therefore the probate
exception does not apply, and federal jurisdiction
is proper. (Resp., Dkt. 18, at 2-3).


II. LEGAL STANDARD
"A party may remove an action from state court to
federal court if the action is one over which the
federal court possesses subject matter
jurisdiction." Manguno v. Prudential Prop. & Cas.
Ins. Co., 276 F.3d 720, 723 (5th Cir. 2002) (citing


1
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28 U.S.C. § 1441(a)). District courts have subject
matter jurisdiction over all civil actions arising
under the Constitution, laws, or treaties of the
United States. 28 U.S.C. § 1331. Such "federal
question" jurisdiction exists "only in those cases in
which a well-pleaded complaint establishes either
that federal law creates the cause of action or that
the plaintiff's right to relief necessarily depends on
resolution of a substantial question of federal law."
Singh v. Duane Morris LLP, 538 F.3d 334, 337
(5th Cir. 2008) (cleaned up) (citations omitted).
The party asserting federal jurisdiction "bears the
burden of establishing that federal jurisdiction
exists and that removal was proper." Id. The
removal statute must "be strictly construed, and
any doubt about the *3  propriety of removal must
be resolved in favor of remand." Gasch v.
Hartford Accident & Indem. Co., 491 F.3d 278,
281-82 (5th Cir. 2007).


3


III. DISCUSSION
The probate exception to federal jurisdiction
operates to prevent a federal court from exercising
in rem jurisdiction over a res in the custody of a
state probate court. Curtis v. Brunsting, 704 F.3d
406, 409 (5th Cir. 2013); Marshall v. Marshall,
547 U.S. 293, 312 (2006). "Thus, the probate
exception reserves to state probate courts the
probate or annulment of a will and the
administration of a decedent's estate," as well as
the power to "dispose of property that is in the
custody of a state probate court." Id. (quoting
Marshall, 547 U.S. at 311-12). However, "while a
federal court may not exercise its jurisdiction to
disturb or affect the possession of property in the
custody of a state court, . . . it may exercise its
jurisdiction to adjudicate rights in such property
where the final judgment does not undertake to
interfere with the state court's possession save to
the extent that the state court is bound by the
judgment to recognize the right adjudicated by the


federal court." Marshall, 547 U.S. at 310
(emphasis added) (quoting Markham v. Allen, 326
U.S. 490, 494 (1946)).


The Court need not decide at this time whether the
disputed life insurance proceeds are an asset of the
Decedent's estate because they are not in the
possession of the state probate court. "As a
threshold matter, the probate exception only
applies if the dispute concerns property within the
custody of a state court." Curtis, 704 F.3d at 409.
On December 11, 2018, the Court granted
Prudential interpleader relief to deposit the
proceeds into the Disputed Ownership Fund
established in the Court Registry Investment
System; the proceeds are therefore in federal
custody. (Dkt. 17, at 1).


The probate exception, moreover, does not prevent
the Court from exercising jurisdiction to determine
the parties' rights in a property where, as here, the
Court's determination will not interfere with the
state court's administration of an estate "save to
the extent that the state court is bound by *4  the
judgment to recognize the right adjudicated by the
federal court." Marshall, 547 U.S. at 310. The
Court's jurisdiction is therefore proper in this case.


4


IV. CONCLUSION
For these reasons, Plaintiff's Motion to Remand,
(Dkt. 14), is DENIED.


SIGNED on March 18, 2019.


/s/_________ 


ROBERT PITMAN 


UNITED STATES DISTRICT JUDGE
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No. 14-3146
United States Court of Appeals, Sixth Circuit.


Chevalier v. Estate of Barnhart


803 F.3d 789 (6th Cir. 2015)
Decided Oct 1, 2015


No. 14–3146.


10-01-2015


Caroline CHEVALIER, Plaintiff–Appellant, v. ESTATE OF Kimberly BARNHART, Defendant–Appellee.


KAREN NELSON MOORE, Circuit Judge.


ON BRIEF:David W. Orlandini, Gary C. Safir, Davis & Young, Westerville, Ohio, for Appellant. M. Shawn
Dingus, Plymale & Dingus, LLC, Columbus, Ohio, for Appellee.


*791791


ON BRIEF:David W. Orlandini, Gary C. Safir, Davis & Young, Westerville, Ohio, for Appellant. M. Shawn
Dingus, Plymale & Dingus, LLC, Columbus, Ohio, for Appellee.


Before: KEITH, MOORE, and STRANCH, Circuit Judges.


OPINION
KAREN NELSON MOORE, Circuit Judge.


Plaintiff–Appellant Caroline Chevalier and Defendant–Appellee Kimberly Barnhart  met, fell in love, and were
married. Throughout the course of their marriage, Chevalier made a series of loans to Barnhart, which Barnhart
never repaid. Chevalier filed this lawsuit in the United States District Court for the Southern District of Ohio,
alleging contract and tort claims in order to recover her loans. Chevalier alleges that the district court had
subject-matter jurisdiction to adjudicate her claims pursuant to 28 U.S.C. § 1332(a) (2012) because she is “a
citizen[ ] or subject[ ] of a foreign state,” Canada, and Barnhart is a citizen of Ohio, see id. § 1332(a)(2), and
Chevalier's claims for damages exceed $75,000. See R. 2 at 1, 10 (Compl. ¶¶ 1–2) (Page ID # 2, 11). But there
is a wrinkle: the so-called domestic-relations exception to federal diversity jurisdiction deprives federal courts
of jurisdiction to adjudicate “only cases involving the issuance of a divorce, alimony, or child custody decree.”
Ankenbrandt v. Richards,


1


1 While this appeal was pending, Barnhart died. Since Barnhart's death, Chevalier has substituted the Estate of Kimberly


Barnhart as the real party in interest. For the sake of readability, we will refer to the defendant-appellee as Barnhart


throughout the opinion. 


 


*792792
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504 U.S. 689, 704, 112 S.Ct. 2206, 119 L.Ed.2d 468 (1992). On Barnhart's motion, the district court concluded
that Chevalier's lawsuit required dividing “the parties' property[, which] involves ‘delicate issues of domestic
relations' appropriately left to the Canadian court,” and dismissed the suit pursuant to Federal Rule of Civil
Procedure 12(b)(1). R. 11 at 12 (D. Ct. Op. & Order) (Page ID # 77) (quoting Elk Grove Unified Sch. Dist. v.
Newdow, 542 U.S. 1, 13, 124 S.Ct. 2301, 159 L.Ed.2d 98 (2004), abrogated on other grounds by Lexmark Int'l,
Inc. v. Static Control Components, Inc., ––– U.S. ––––, 134 S.Ct. 1377, 1387, 188 L.Ed.2d 392 (2014) ).


Chevalier appeals the district court's dismissal of her state-law claims, arguing that the domestic-relations
exception is inapplicable. While this appeal was pending, Barnhart died. (Notice of Death of Appellee).
Barnhart's death raised the specter of another potential impediment to federal jurisdiction: the probate
exception. See Marshall v. Marshall, 547 U.S. 293, 311–12, 126 S.Ct. 1735, 164 L.Ed.2d 480 (2006) (“[T]he
probate exception reserves to state probate courts the probate or annulment of a will and the administration of a
decedent's estate; it also precludes federal courts from endeavoring to dispose of property that is in the custody
of a state probate court.”).


For the reasons set forth in this opinion, we hold that neither the domestic-relations exception nor the probate
exception prevents the federal courts from resolving Chevalier's claims. Accordingly, we REVERSE the
district court's dismissal for lack of subject-matter jurisdiction, VACATE the entry of judgment, and
REMAND the case for further proceedings.


I. FACTS AND PROCEDURAL HISTORY
In July 2007, Chevalier and Barnhart wed in Ontario, Canada, where Chevalier is a citizen, and where the
government permitted them to marry.  R. 2 at 1 (Compl. ¶¶ 1–2) (Page ID # 2); R. 4 at 1 (Answer ¶¶ 1–2) (Page
ID # 13); R. 7–1 at 4 (Appl. for Divorce) (Page ID # 36). After approximately three years of marriage,
Chevalier's and Barnhart's relationship soured, and the couple separated. R. 7–1 at 4 (Appl. for Divorce) (Page
ID # 36).


2


2 At the time of Chevalier's and Barnhart's wedding, the State of Ohio refused to solemnize their union. While this appeal


was pending, the United States Supreme Court held that state bans on same-sex marriage are unconstitutional.


Obergefell v. Hodges, ––– U.S. ––––, 135 S.Ct. 2584, 192 L.Ed.2d 609 (2015). 


 


Chevalier claims that she made a series of loans between 2007 and 2010 to Barnhart totaling approximately
$122,708: $70,000 for mortgage payments, property taxes, insurance, utilities, and construction payments for
Barnhart's house in Logan, Ohio; $23,700 for credit-card debt; $19,008 for a car; and $10,000 for legal fees. R.
2 at 2–3 (Compl. ¶¶ 6–16) (Page ID # 3–4). According to Chevalier, each transfer of funds was a loan
conditioned upon repayment. See id. (Compl. ¶ 18). Between 2010 and 2011, Barnhart made a series of
payments to Chevalier in the amount of $3,000 as partial payment of her debt.Id. at 4 (Compl. ¶ 13) (Page ID #
4). In April 2011, Barnhart gave Chevalier a check in the amount of $4,000 as a partial payment on her loans,
but issued a stop-payment order shortly thereafter. Id. (Compl. ¶¶ 14–15). Eventually, apparently fed up with
the slow rate of repayment, Chevalier filed this lawsuit in the United States District Court for the Southern
District of Ohio, seeking approximately $119,708 in compensatory damages, $500,000 in punitive damages,
interest, costs, and attorney fees for breach of contract (Count I), default on loans (Count II), unjust enrichment 
*793 (Count III), and fraud (Count IV). Id. at 3–10 (Compl. ¶ ¶ 1–55) (Page ID # 4–11). She also requests that
the court impose a constructive lien on Barnhart's house in Logan, Ohio (Count V), and foreclose on the
property (Count VI). Id. at 8–9 (¶¶ 56–67) (Page ID # 9–10).


793
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On August 20, 2013, shortly before filing the answer to Chevalier's complaint, Barnhart filed for divorce in
Windsor, Ontario, seeking spousal support and an equalization of net family properties. R. 7–1 at 2–3, 5 (Appl.
for Divorce) (Page ID # 34–35, 37). On August 23, 2013, Barnhart answered the federal complaint, denying all
allegations and asserting numerous affirmative defenses, including lack of subject-matter jurisdiction. R. 4 at
1–5 (Answer ¶¶ 5–24) (Page ID # 13–18). Shortly thereafter, on September 30, 2013, Barnhart moved to
dismiss the federal complaint pursuant to Rule 12(b)(1) for lack of subject-matter jurisdiction under the
domestic-relations exception to federal diversity jurisdiction. R. 7 at 1–7 (Def.'s Mot. to Dismiss) (Page ID #
26–32). In Barnhart's district-court reply brief, she clarified that she was also seeking abstention and urged the
district court to stay the federal proceedings until the Ontario Superior Court resolved the application for
divorce. R. 10 at 6–7 (Def.'s Rep. to Pl.'s Mem. in Opposition to Mot. to Dismiss) (Page ID # 63–64).


On January 15, 2014, the district court dismissed the complaint on the grounds that the court lacked subject-
matter jurisdiction under the domestic-relations exception to federal diversity jurisdiction. R. 11 at 12 (D. Ct.
Op. & Order) (Page ID # 77). The district court acknowledged that Chevalier had “framed her complaint in
terms of contract and tort claims”—rather than a request for a divorce or alimony decree—but that,
nevertheless, the domestic-relations exception barred her claims because she sought “the functional equivalent
of a divorce proceeding[ ] insofar as [Chevalier] has, in effect, asked this court to determine her marital
property rights and obligations with respect to the monies referred to in the complaint.” Id. at 10 (Page ID #
75). In particular, the district court concluded that the Superior Court of Justice in Ontario would consider
Chevalier's claim of right to the money at issue in her tort and contract claims when determining Barnhart's
right to spousal support and equalization of net family properties. Id. at 11 (Page ID # 76). The district court
also expressed concern that the federal proceedings might subject the parties to “incompatible federal
[American] and Canadian decrees.” Id. Finally, the district court noted concern that Ohio's then-existing ban on
same-sex marriages would affect the outcome of the federal proceedings. Id. at 11–12 (Page ID # 76–77)
(citing OHIO CONST. art. XV, § 11 ; OHIO REV. CODE § 3101.01(C) (2014)). The district court never
addressed Barnhart's request that the court abstain from adjudicating this case.See id. at 1–12.


Chevalier filed this timely appeal. On September 2, 2014, while this appeal was pending, Barnhart died. We
stayed the appellate proceedings. Chevalier filed a motion to substitute the Estate of Kimberly Barnhart as the
party in interest and lift the stay. On October 30, 2014, the Superior Court of Justice in Windsor, Ontario,
dismissed the parties' divorce proceedings without terminating the marriage or disposing of the parties' assets or
property. Appellant's Notice of Canadian Ct.'s Dismissal of Divorce Proceedings at 2–3; Appellant's Mem. in
Resp. to Ct.'s Briefing Ltr. at 7. Before we ruled on Chevalier's motion to substitute Barnhart's estate as the real
party in interest, proceedings began in the Probate Court of Hocking County, Ohio, to administer Barnhart's
estate. On February 9, 2015, the Probate Court appointed Karla S. Mayberry as the administrator of Barnhart's
estate. Appellant's *794 Supplemental Notice of Probate Court's Order at 2. We subsequently granted Chevalier's
motion for substitution of parties.


794


These developments caused us to consider whether the probate exception to federal jurisdiction might prevent
adjudication of Chevalier's state-law claims in federal court, and we ordered the parties to address the issue in
supplemental briefs. We now turn to answer the question: should the domestic-relations or probate exceptions
limit the federal courts' subject-matter jurisdiction in this case?


II. ANALYSIS
We review de novo a district court's dismissal of a complaint for lack of subject-matter jurisdiction. Wisecarver
v. Moore, 489 F.3d 747, 749 (6th Cir.2007). The plaintiff has the burden of proving that the federal court has
subject-matter jurisdiction. Id. “[F]ederal courts have an independent obligation to ensure that they do not
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exceed the scope of their jurisdiction, and therefore they must raise and decide jurisdictional questions that the
parties either overlook or elect not to press.” Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 434, 131
S.Ct. 1197, 179 L.Ed.2d 159 (2011).


A. The Domestic–Relations Exception to Federal Diversity Jurisdiction
“[T]he domestic-relations exception [to federal diversity jurisdiction] encompasses only cases involving the
issuance of a divorce, alimony, or child custody decree.” Ankenbrandt, 504 U.S. at 704, 112 S.Ct. 2206. It is
not “compelled by the text of the Constitution or federal statute,” but rather is a “judicially created doctrine[ ]
stemming in large measure from misty understandings of English legal history.” Marshall, 547 U.S. at 299, 126
S.Ct. 1735. Despite the domestic-relations exception's questionable roots, the Supreme Court concluded in
Ankenbrandt that the domestic-relations exception to federal diversity jurisdiction endures to this day as a
matter of statutory interpretation. See Ankenbrandt, 504 U.S. at 700, 112 S.Ct. 2206. In addition, there are
sound policy reasons to leave the issuance of divorce, alimony, and child-custody decrees to the state courts:
“Issuance of decrees of this type not infrequently involves retention of jurisdiction by the court and deployment
of social workers to monitor compliance,” and “state courts are more eminently suited to work of this type than
are federal courts, which lack the close association with state and local government organizations dedicated to
handling issues that arise out of conflicts over divorce, alimony, and child custody decrees.” Id. at 703–04, 112
S.Ct. 2206. In addition, state courts have “judicial expertise” in the area of “issu[ing] these types of decrees
because of the special proficiency developed by state tribunals over the past century and a half in handling
issues that arise in the granting of such decrees.” Id. at 704, 112 S.Ct. 2206 (citing Lloyd v. Loeffler, 694 F.2d
489, 492 (7th Cir.1982) ).  *795 Although the Court retained the domestic-relations exception to federal
diversity jurisdiction, the Court expressed concern that “the lower federal courts ha[d] applied [the domestic-
relations exception] in a variety of circumstances ... [that] go well beyond the circumscribed situations” where
it applies. Id. at 701, 112 S.Ct. 2206 (internal citation omitted). The Court made clear that the domestic-
relations exception extended no further than “cases involving the issuance of a divorce, alimony, or child
custody decree.” Id. at 704, 112 S.Ct. 2206. And the Court specifically held that the Court of Appeals had erred
by invoking the domestic-relations exception to prevent federal adjudication of a claim that “in no way seeks
such a decree,” but rather “alleges that [the defendants] committed torts against ... [the plaintiff's] children by
[one of the defendants].” Id.


3795


3 In Lloyd, the Seventh Circuit noted that federal courts are not competent to handle divorce proceedings for the


following reasons: 


The typical divorce decree provides for alimony payable in installments until the wife remarries, and if there


are children it will provide for custody, visitation rights, and child support payments as well. These remedies


—alimony, custody, visitation, and child support—often entail continuing judicial supervision of a volatile


family situation. The federal courts are not well suited to this task. They are not local institutions, they do not


have staffs of social workers, and there is too little commonality between family law adjudication and the


normal responsibilities of federal judges to give them the experience they would need to be able to resolve


domestic disputes with skill and sensitivity.


694 F.2d at 492.
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Since Ankenbrandt, the Court has reemphasized “that the [domestic-relations] exception covers only ‘a narrow
range of domestic relations issues,’ ” Marshall, 547 U.S. at 307, 126 S.Ct. 1735 (quoting Ankenbrandt, 504
U.S. at 701, 112 S.Ct. 2206 ), and that federal courts “ ‘have no more right to decline the exercise of
jurisdiction which is given, than to usurp that which is not given,’ ” id. at 298–99, 126 S.Ct. 1735 (quoting
Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 404, 5 L.Ed. 257 (1821) ). The message from Ankenbrandt and
Marshall is clear: the domestic-relations exception is narrow, and lower federal courts may not broaden its
application.


We have had few occasions to address the scope of the domestic-relations exception since Ankenbrandt. In the
first post-Ankenbrandt case in this circuit, the plaintiff “sought a final declaratory judgment, pursuant to 28
U.S.C. § 2201, that the Arizona state court judgment” was invalid under federal law and the United States
Constitution. See Catz v. Chalker, 142 F.3d 279, 289 (6th Cir.1998), overruled on other grounds by Coles v.
Granville, 448 F.3d 853, 859 n. 1 (6th Cir.2006). On appeal, we considered the impact of Ankenbrandt and
concluded that the domestic-relations exception does not apply unless “a plaintiff positively sues in federal
court for divorce, alimony, or child custody,” id. at 292, thereby rejecting the contention that the domestic-
relations exception applies to “every case touching and concerning the issuance of a divorce, the award of
alimony, or a child custody decree,” id. at 292 n. 14. See also Drewes v. Ilnicki, 863 F.2d 469, 471–72 (6th
Cir.1988) (“The federal courts may not refuse jurisdiction merely because the parties were at one time in a
marital relationship and the motive for the tort may spring from that source.”). Because the plaintiff had not
“positively sue[d] in federal court for divorce, alimony, or child custody,” we held that the district court had
erred by “refusing to assume jurisdiction.” Catz, 142 F.3d at 292.


Since Catz, our cases have clarified that the domestic-relations exception deprives federal courts of diversity
jurisdiction if the plaintiff seeks to modify or interpret the terms of an existing divorce, alimony, or child-
custody decree. In McLaughlin v. Cotner, we held that the domestic-relations exception deprived the federal
courts of jurisdiction to adjudicate a breach-of-contract claim arising from the alleged breach of a divorce
decree. The divorce decree incorporated a separation agreement that required the sale of real estate. 193 F.3d
410, 414 (6th Cir.1999). The basis for the alleged breach of contract was “a separation agreement that was
incorporated in the divorce decree,” and it was important that the divorce decree—not “the law of contract or
torts”—was the source of the obligations that the plaintiff sought to enforce. Id. In other words, McLaughlin
stands for the uncontroversial proposition that a plaintiff may not artfully *796 cast a suit seeking to modify or
interpret the terms of a divorce, alimony, or child-custody decree as a state-law contract or tort claim in order to
access the federal courts. See id. at 414–15 (“Plaintiff's argument that the present case is a straightforward
breach of contract case and that an action for damages lies under Ohio law is disingenuous, as the separation
agreement was entered into in order to determine the rights and obligations concerning marital property upon
separation and divorce.”); see also Firestone v. Cleveland Trust Co., 654 F.2d 1212, 1216 (6th Cir.1981) (“It is
incumbent upon the district court to sift through the claims of the complaint to determine the true character of
the dispute to be adjudicated.”); cf. Mikulski v. Centerior Energy Corp., 501 F.3d 555, 561 (6th Cir.2007) (en
banc) (“Under the artful-pleading doctrine, a federal court will have jurisdiction if a plaintiff has carefully
drafted the complaint so as to avoid naming a federal statute as the basis for the claim, and the claim is in fact
based on a federal statute.” (citing Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 22, 103
S.Ct. 2841, 77 L.Ed.2d 420 (1983) )).


796
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4 In various unpublished cases, we have continued to limit the domestic-relations exception to “cases involving the


issuance of a divorce, alimony, or child custody decree,” Ankenbrandt, 504 U.S. at 704, 112 S.Ct. 2206, and cases


seeking to modify or interpret a divorce, alimony, or child custody decree. See, e.g., Abdallah v. Abdallah, No. 98–


1551, 1999 WL 331631, at *1 (6th Cir. May 13, 1999) (holding that the domestic-relations exception barred federal


adjudication of a state-law fraud action because the plaintiff “essentially” sought “a modification of the process in the


divorce decree relating to distribution”); Chambers v. Michigan, 473 Fed.Appx. 477, 478–79 (6th Cir.2012) (holding


that the domestic-relations exception prevented the plaintiff from challenging in federal court the constitutionality of


the state-court judge's “decision to consider certain assets and property” when calculating the plaintiff's husband's


income for the purposes of determining alimony payments because the plaintiff “ultimately want[ed] this [c]ourt to


enjoin the state court from using property ... to determine the amount of alimony owed”). 


Admittedly, this court has not always been consistent. For example, in United States v. MacPhail, 149


Fed.Appx. 449, 455 (6th Cir.2005), which the district court relied on, this court held that the district court


could not exercise supplemental jurisdiction over cross-claims that had a “family law character.” Because


MacPhail is unpublished, however, it is binding on only the parties and not on this court. Crump v. Lafler, 657


F.3d 393, 405 (6th Cir.2011) (“Unpublished decisions in the Sixth Circuit are, of course, not binding


precedent on subsequent panels....”).


Moreover, MacPhail did not address whether the cross-claims were subject to the domestic-relations


exception to diversity jurisdiction, but rather held that the district court should not have exercised


discretionary supplemental jurisdiction over cross-claims presenting questions of state domestic-relations law.


Our sibling circuits have also limited the domestic-relations exception to suits seeking to obtain or modify a
divorce, alimony, or child-custody decree. See, e.g., Matusow v. Trans–County Title Agency, LLC, 545 F.3d
241, 246 (3d Cir.2008) (reasoning that a “modification of a divorce decree is analogous to the issuance of a
divorce decree,” and therefore subject to the domestic-relations exception to federal diversity jurisdiction);
Norton v. McOsker, 407 F.3d 501, 505 (1st Cir.2005) (“Even if the Rhode Island Family Court did have
jurisdiction, the domestic relations exception ... would not apply[ ] because [the plaintiff] did not bring any
claim related to a divorce, alimony, or a child custody decree.”); Dunn v. Cometa, 238 F.3d 38, 41 (1st
Cir.2001) (“[L]awsuits affecting domestic relations, however substantially, are not within the [domestic-
relations] exception unless the claim at issue is one to obtain, alter or end a divorce, alimony or child custody
decree.”); Lloyd, 694 F.2d at 493 (holding that the domestic-relations exception to *797 federal diversity
jurisdiction does not prevent federal courts from adjudicating a tort action when the plaintiffs do “not contest
the validity of the [state] custody decree,” because “the tort issues ... [were] not entangled with issues that only
state courts are competent to resolve.”). Thus, the domestic-relations exception to federal diversity jurisdiction
does not deprive federal courts of jurisdiction to adjudicate a claim that meets the requirements of 28 U.S.C. §
1332 unless “a plaintiff positively sues in federal court for divorce, alimony, or child custody,” Catz, 142 F.3d
at 292, or seeks to modify or interpret an existing divorce, alimony, or child-custody decree.


797


When analyzing the applicability of the domestic-relations exception, we must focus on the remedy that the
plaintiff seeks: Does the plaintiff seek an issuance or modification or enforcement of a divorce, alimony, or
child-custody decree?See Catz, 142 F.3d at 292 ; Cf. Mercer v. Bank of New York Mellon, N.A., 609 Fed.Appx.
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677, 679–80 (2d Cir.2015) (holding that under the probate exception to federal diversity jurisdiction a court
“must examine the substance of the relief that Plaintiffs are seeking, and not the labels that they have used”). If
the plaintiff is seeking to dissolve the marriage and resolve all matters concerning property and children, then
the case falls within the domestic-relations exception. SeeBlack's Law Dictionary 498 (10th ed.2014) (defining
“divorce decree”). If the plaintiff asks a federal court to calculate and order payment of an allowance for
maintenance of a spouse during divorce proceedings or after a divorce is finalized, then the plaintiff seeks
alimony and a federal court may not take jurisdiction over the matter. See id. at 89 (defining “alimony”). And if
the plaintiff requests that a federal court determine who should have care for and control a child, then that
request is outside the jurisdiction of the federal courts. See id. 292, 467 (defining “custody” and “custody
decree”). Each of these remedies, which are typically attendant to the dissolution of a marriage, “entail
continuing judicial supervision of a volatile family situation,” and federal courts are poorly equipped to handle
that task. Lloyd, 694 F.2d at 492 ; see also Ankenbrandt, 504 U.S. at 703–04, 112 S.Ct. 2206 (“Issuance of
decrees of this type not infrequently involves retention of jurisdiction by the court and deployment of social
workers to monitor compliance.”). In sum, “both Ankenbrandt and Marshall consistently conclude that the
exception relates not to the subject of domestic relations, but to particular status-related functions that fall
within state power and competence.” 13E Charles Alan Wright, Arthur R. Miller, Edward H. Cooper, et al.,
Federal Practice and Procedure § 3609.1 (3d ed.2008) (emphasis added).


The domestic-relations exception to federal diversity jurisdiction does not apply when the parties do not ask the
federal court to perform these status-related functions—issuing a divorce, alimony, or child-custody decree—
even if the matter involves married or once-married parties. “[F]ederal courts [are] as equally equipped [as state
courts] to deal with complaints alleging the commission of torts” and breach of contract. Marshall, 547 U.S. at
308, 126 S.Ct. 1735 (citing Ankenbrandt, 504 U.S. at 704, 112 S.Ct. 2206 ).


We now turn to whether Chevalier seeks the issuance or modification of a divorce, alimony, or child-custody
decree. In doing so, we focus on the remedy Chevalier seeks. Although Chevalier does not explicitly request
dissolution of her marriage or calculation of alimony, the district court concluded that Chevalier has asked that
the federal courts perform the “functional equivalent of divorce proceedings” because the court must
“determine her marital property rights and obligations with respect *798 to the monies referred to in the
complaint.” R. 11 at 10 (D. Ct. Op. & Order) (Page ID # 75). In other words, the district court concluded that
Chevalier was seeking an order regarding the “allocation of marital property and the award of alimony,” which
“would involve the same factual and legal issues” that were “before the Superior Court of Justice, Windsor,
Ontario as part of the pending divorce proceedings,” and therefore Chevalier's claims fall within the ambit of
the domestic-relations exception to federal diversity jurisdiction. Id. at 10–11 (Page ID # 75–76).


798


We disagree. Chevalier does not request that the federal courts ify her marriage. See R. 2 at 10 (Compl.) (Page
ID # 11). She does not seek an order that Barnhart regularly pay her an allowance, i.e., alimony. Id. Nor does
Chevalier seek to modify an existing divorce or alimony decree; indeed, none exists. Rather, Chevalier requests
that the federal court adjudicate whether she is entitled to repayment for past-due loans and a legal interest in
Barnhart's Ohio property. See id. at 3–9 (Compl. ¶¶ 17–67) (Page ID # 4–10). Because none of the claims or
remedies requires a federal court to dissolve the marriage, award alimony, monitor Chevalier's need for
maintenance and support, or enforce Barnhart's compliance with a related court order, Chevalier's claims are
not subject to the domestic-relations exception to federal diversity jurisdiction. See Ankenbrandt, 504 U.S. at
703–04, 112 S.Ct. 2206.


7


Chevalier v. Estate of Barnhart     803 F.3d 789 (6th Cir. 2015)



https://casetext.com/case/mercer-v-bank-of-ny-mellon-na#p679

https://casetext.com/case/lloyd-v-loeffler#p492

https://casetext.com/case/ankenbrandt-v-richards#p703

https://casetext.com/case/ankenbrandt-v-richards

https://casetext.com/case/marshall-v-marshall-4#p308

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/ankenbrandt-v-richards#p704

https://casetext.com/case/ankenbrandt-v-richards

https://casetext.com/case/ankenbrandt-v-richards#p703

https://casetext.com/case/ankenbrandt-v-richards

https://casetext.com/case/chevalier-v-estate-of-barnhart





Finally, we acknowledge that our approach is slightly different from that of the Eighth Circuit. In Wallace v.
Wallace, the Eighth Circuit held that a person who claimed that his ex-wife committed identity theft could not
litigate his claim in federal court because a Missouri family court had already “consider[ed] ‘the conduct of the
parties during the marriage’ ” and “labeled the debt ‘marital’ ” before dividing the debt between the two ex-
spouses. 736 F.3d 764, 767 (8th Cir.2013) (quoting Mo.Rev.Stat. § 452.330.1(4) ). The Eighth Circuit
concluded that any determination that the plaintiff's ex-wife had committed identity theft would “modify the
state court's marital distribution” because “a Missouri state court bound by [Missouri Revised Statute] §
452.330.1(4) [had] consider[ed] ‘the conduct of the parties during the marriage’ ” because of the similarities
between the evidence presented in the two proceedings. Id. (internal alterations omitted).


We do not adopt the Eighth Circuit's approach to determining whether the domestic-relations exception to
federal diversity jurisdiction applies. In concluding that the plaintiff's state identity-theft damages remedy in
federal court “would modify the state court's marital distribution, the Eighth Circuit relied on the statutorily
required considerations that a divorce court must consider before dividing property and awarding alimony.” Id.
(“These [identity-theft] remedies would essentially require that the federal court remove the label ‘marital debt’
and reallocate the debt division the state court has already ‘deem[ed] just after considering’ the conduct at issue
here.” (quoting Mo.Rev.Stat. § 452.330.1 ) (alterations in original)). When a court distributes marital property,
it does so in accordance with the parties' “rights and obligations [that] aris[e] from [their] marital status, ”—i.e.,
in accordance with state family law—and not the law of torts or contracts. McLaughlin, 193 F.3d at 414
(emphasis added). Although the distribution of marital property under state law may require that courts
consider the spouses' conduct—conduct that may or may not constitute tortious conduct—that does not affect
the federal courts' subject-matter jurisdiction. Stated simply, state law does not determine the scope of our
jurisdiction. See *799  Marshall, 547 U.S. at 314, 126 S.Ct. 1735 (holding that Texas's probate statute does not
affect whether the probate exception to federal jurisdiction applies to a case). Moreover, in situations like
Wallace, other doctrines, such as res judicata or collateral estoppel, may prevent federal plaintiffs from
relitigating issues raised in a prior divorce proceeding, “but these are defenses rather than jurisdictional
obstacles.” Jones v. Brennan, 465 F.3d 304, 305–06 (7th Cir.2006) (holding that a suit for compensatory and
punitive damages against various probate judges for conspiracy to deprive the plaintiff of property during the
probate proceedings was not barred by the probate exception or Rooker–Feldman abstention doctrine). We
therefore believe that the Eighth Circuit's approach extends the domestic-relations exception “well beyond the
circumscribed situations” described by the Supreme Court in Ankenbrandt: “the issuance of a divorce, alimony,
or child custody decree.” 504 U.S. at 704, 112 S.Ct. 2206.


799


Our opinion today also departs from the Seventh Circuit's opinion in Friedlander v. Friedlander, 149 F.3d 739
(7th Cir.1998). In that case, the court noted that the domestic relations exception “has a core and a penumbra.”
Id. at 740. The core consists of cases “in which the plaintiff is seeking in federal district court under the
diversity jurisdiction one or more of the distinctive forms of relief associated with the domestic relations
jurisdiction: the granting of a divorce or an annulment, an award of child custody, a decree of alimony or child
support.” Id. By contrast, the penumbra “consists of ancillary proceedings ... that state law would require be
litigated as a tail to the original domestic relations proceeding.” Id. The court acknowledged that supposed dicta
in Ankenbrandt “cast[s] doubt on the existence of the penumbra,” but concluded that issues of the penumbra
were not before the Court. Id. However, that is not how we read Ankenbrandt, and we are reluctant to broaden
the exception beyond what the Supreme Court has advised.
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The district court here noted an additional “policy reason[ ]” for its conclusion that the federal courts do not
have subject-matter jurisdiction to adjudicate Chevalier's claims: “the danger ... that federal adjudication of this
action would increase the risk of incompatible federal and Canadian decrees.” R. 11 at 11 (D. Ct. Op. & Order)
(Page ID # 76). But when Chevalier filed her complaint in federal court, no such risk was present; Barnhart
filed for divorce in Canada after Chevalier filed this federal lawsuit. Nor does that risk exist now; the Superior
Court of Justice in Ontario dismissed Chevalier's and Barnhart's divorce proceedings upon notice of Barnhart's
death. In any event, whether Barnhart initiated divorce proceedings before or after Chevalier filed her federal
civil suit does not affect whether the federal court has subject-matter jurisdiction to adjudicate Chevalier's
claims because our subject-matter jurisdiction is based on the remedy Chevalier seeks, not whether Chevalier
filed her suit before or after Barnhart brought suit.


B. The Probate Exception
The “ ‘probate exception,’ kin to the domestic relations exception, to otherwise proper federal jurisdiction[ ] ...
has [also] been linked to language contained in the Judiciary Act of 1789.”  Marshall, 547 U.S. at 308, 126
S.Ct. 1735 (internal citations *800 omitted). Like the domestic-relations exception, the probate exception is
based on questionable interpretations of the division of labor between the English courts. See Marshall, 547
U.S. at 316, 126 S.Ct. 1735 (Stevens, J., concurring in part and concurring in the judgment) (“The Court is
content to ... accept as foundation for the probate exception Markham 's bald assertion that the English High
Court of Chancery's jurisdiction did not ‘extend to probate matters' in 1789. I would not accept that premise....
[T]he most comprehensive article on the subject has persuasively demonstrated that Markham 's assertion is ‘an
exercise in mythography.’ ”) (citing John F. Winkler, The Probate Jurisdiction of the Federal Courts, 14 Prob.
L.J. 77, 126 (1997) (internal citation omitted)).


5


800


5 The Seventh Circuit has remarked that the domestic-relations and probate exceptions “are materially identical. The fact


that they are two rather than one reflects nothing more profound than the legal professions' delight in multiplying


entities.” Struck v. Cook Cnty. Pub. Guardian, 508 F.3d 858, 859 (7th Cir.2007). 


 


Despite the probate exception's questionable origins, it also endures. In Markham v. Allen, 326 U.S. 490, 494,
66 S.Ct. 296, 90 L.Ed. 256 (1946), the Supreme Court stated that “a federal court may not exercise its
jurisdiction to disturb or affect the possession of property in the custody of a state court....” Id. The Court
clarified, however,


that federal courts of equity have jurisdiction to entertain suits “in favor of creditors, legatees and heirs”
and other claimants against a decedent's estate “to establish their claims” so long as the federal court
does not interfere with the probate proceedings or assume general jurisdiction of the probate or control
of the property in the custody of the state court.


Id. (quoting Waterman v. Canal–Louisiana Bank & Trust Co., 215 U.S. 33, 43, 30 S.Ct. 10, 54 L.Ed. 80 (1909)
). Applying this framework, the Court considered whether the petitioner who “sought a judgment in [federal
court] ordering defendant executor to pay over the entire net estate to the petitioner upon an allowance of the
executor's final account,” id. at 495, 66 S.Ct. 296, was subject to the probate exception when the will had been
“admitted to probate” and “the estate [was] being administered in the Superior Court of California,” id. at 492,
66 S.Ct. 296. The Court concluded that the remedy the petitioner sought was “not an exercise of probate
jurisdiction or an interference with property in the possession or custody of a state court” because “[t]he effect
of the judgment ... [would leave] undisturbed the orderly administration of decedent's estate in the state probate
court.” Id. at 495, 66 S.Ct. 296.
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After Markham, “[l]ower federal courts ... puzzled over the meaning of the words ‘interfere with the probate
proceedings,’ and some ... read those words to block federal jurisdiction over a range of matters well beyond
probate of a will or administration of a decedent's estate.” Marshall, 547 U.S. at 311, 126 S.Ct. 1735 (quoting
Markham, 326 U.S. at 494, 66 S.Ct. 296 ). In Marshall, the Supreme Court reined in expansive application of
the probate exception and clarified that “the ‘interference’ language in Markham [is] essentially a reiteration of
the general principle that, when one court is exercising in rem jurisdiction over a res, a second court will not
assume in rem jurisdiction over the same res. ” Id. 6


6 The Court specifically noted that this court's treatment of the probate exception in Lepard v. NBD Bank, Div. of Bank


One, 384 F.3d 232, 234–37 (6th Cir.2004), extended the probate exception “well beyond probate of a will or


administration of a decedent's estate.” Marshall, 547 U.S. at 311, 126 S.Ct. 1735. We therefore conclude that our


application of the probate exception in Lepard was overly broad, and that Marshall has superseded Lepard.  


 


Thus, the probate exception reserves to the state probate courts the probate or annulment of a will and
the administration of a decedent's estate; it also precludes


*801801


federal courts from endeavoring to dispose of property that is in the custody of a state probate court.
But it does not bar federal courts from adjudicating matters outside those confines and otherwise within
federal jurisdiction. 


Id. at 311–12, 126 S.Ct. 1735. In Marshall, the relief that the plaintiff sought was “an in personam
judgment against [the defendant]”—for a “widely recognized tort” (tortious interference with an
expected gift)—“not the probate or annulment of a will.” Id. at 312, 126 S.Ct. 1735. “Nor [did the
plaintiff] seek to reach a res in the custody of a state court.” Id. Nor did any “ ‘sound policy
considerations' militate in favor of extending the probate exception....” Id.


In addition, the Court addressed whether a Texas provision that “reserve[d] to its probate courts the exclusive
right to adjudicate a transitory tort” deprived the federal courts of jurisdiction to adjudicate the tort claim. Id. at
313–14, 126 S.Ct. 1735. There was no dispute that “Texas law govern [ed] the substantive elements of [the
plaintiff's] tortious interference claim.” Id. at 313, 126 S.Ct. 1735 (citing Erie R.R. Co. v. Tompkins, 304 U.S.
64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938) ). But the Court firmly rejected the proposition that a federal court's
subject-matter jurisdiction is dependent upon state law: “Jurisdiction is determined ‘by the law of the court's
creation and cannot be defeated by the extraterritorial operation of a state statute, even though it created the
right of action.’ ” Id. at 314, 126 S.Ct. 1735 (quoting Tennessee Coal, Iron & R.R. Co. v. George, 233 U.S. 354,
360, 34 S.Ct. 587, 58 L.Ed. 997 (1914) ) (internal alterations omitted). We therefore look to only federal law to
determine whether the probate exception to federal diversity jurisdiction applies.


Since Marshall, we and our sibling circuits have agreed that the probate exception is narrowly limited to three
circumstances: (1) if the plaintiff “seek[s] to probate ... a will”; (2) if the plaintiff “seek[s] to ... annul a will”;
and (3) if the plaintiff “seek[s] to reach the res over which the state court had custody.” Wisecarver, 489 F.3d at
750 ; see also Lee Graham Shopping Ctr., LLC v. Estate of Kirsch, 777 F.3d 678, 681 (4th Cir.2015) (“[The
probate exception] applies only if a case actually requires a federal court to perform one of the acts specifically
enumerated in Marshall: to probate a will, to annul a will, to administer a decedent's estate; or to dispose of
property in the custody of a state probate court. A case does not fall under the probate exception if it merely
impacts a state court's performance of one of these tasks.”); Curtis v. Brunsting, 704 F.3d 406, 409 (5th
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Cir.2013) (“Marshall requires a two-step inquiry into (1) whether the property in dispute is estate property
within the custody of the probate court and (2) whether the plaintiff's claims would require the federal court to
assume in rem jurisdiction over that property.”); Three Keys Ltd. v. SR Util. Holding Co., 540 F.3d 220, 227 (3d
Cir.2008) (“It is clear after Marshall that unless a federal court is endeavoring to (1) probate or annul a will, (2)
administer a decedent's estate, or (3) assume in rem jurisdiction over property that is in the custody of the
probate court, the probate exception does not apply.”).


Chevalier does not request that the federal courts probate or annul a will, or administer Barnhart's estate, and so
the question we must answer is whether Chevalier “seek[s] to reach the res over which the state court had
custody.” Wisecarver, 489 F.3d at 750. First, we must identify whether Chevalier's causes of action are in
personam or in rem actions. An in personam action is “[a]n action brought against a person rather than
property,” and the judgment “is binding on the judgment-debtor and can be enforced against *802 all the
property of the judgment-debtor.” Black's Law Dictionary,supra, 36. An in rem action is “[a]n action
determining the title to property and the rights of the parties, not merely among themselves, but also against all
persons at any time claiming an interest in that property,” or “[a]n action in which the named defendant is real
or personal property.”Id. In other words, in rem actions “are fights over a property or a person in the court's
control.” Struck v. Cook Cnty. Pub. Guardian, 508 F.3d 858, 860 (7th Cir.2007). The property within the
control of the court is the res. Id. Next, our task is to determine whether Chevalier has asked a federal court to
“elbow its way into” an ongoing “fight[ ] over a property or a person in [another] court's control.” Id.


802


Here, Chevalier has asserted six claims. Her first four claims—for breach of contract, default, unjust
enrichment, and fraud—are in personam actions. See, e.g., 71 Am.Jur.2d Specific Performance § 196 (2d ed.
2015) (“[A]n action for specific performance of a contract, even though it relates to real property, is in
personam insofar as it is sought to compel performance by the defendant....”). For her fifth claim, Chevalier
seeks the imposition of a constructive lien on Barnhart's house in Ohio. R. 2 at 8 (Compl. ¶¶ 56–62). Under
Ohio law,7


7 Although Chevalier does not specifically cite Ohio law in her complaint, we assume that Ohio law is the law we must


apply under Erie R.R. Co., 304 U.S. at 78, 58 S.Ct. 817, because the property in dispute is in Ohio. 


 


--------
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A constructive trust is ... an appropriate remedy against unjust enrichment. This type of trust is usually
invoked when property has been acquired by fraud. However, a constructive trust may also be imposed
where it is against the principles of equity that the property be retained by a certain person even though
the property was acquired without fraud. 


Ferguson v. Owens, 9 Ohio St.3d 223, 459 N.E.2d 1293, 1295 (1984). A judgment imposing a
constructive trust over a specified property is an in personam action under Ohio law, and the court need
not have in rem jurisdiction to enter the judgment. Groza–Vance v. Vance, 162 Ohio App.3d 510, 834
N.E.2d 15, 25–26 (2005) ; see also Ingersoll v. Coram, 211 U.S. 335, 359, 29 S.Ct. 92, 53 L.Ed. 208
(1908) (“One object of the bill ... was to declare and foreclose a lien upon property within the district, ...
and we do not think that jurisdiction thus established [in federal court] and supported was taken away
by the mere fact that the settlement of the estate of Davis was pending in the Probate Court of Suffolk
County.”); Parker v. Handy (In re Handy), 624 F.3d 19, 22 (1st Cir.2010) (holding that, under Maine
law, “[c]onstructive trusts are not substantive rights that confer a cause of action; they are remedial
devices employed by courts once liability is found and where equity requires,” and therefore do not
transform a case seeking that remedy into a cause of action in rem) (citing Yavuz v. 61 MM, Ltd., 576
F.3d 1166, 1176 (10th Cir.2009) ; Mayo v. Hartford Life Ins. Co., 354 F.3d 400, 409 (5th Cir.2004) ).
Thus, Chevalier's claim seeking to impose a constructive trust is not an in rem action, and so her fifth
claim is not barred by the probate exception.


Chevalier's sixth claim seeking foreclosure, however, requires that a court assume quasi in rem jurisdiction of
the property at issue. Huntington Mortg. Co. v. Shanker, 92 Ohio App.3d 144, 634 N.E.2d 641, 648 (1993) ;
59A C.J.S. Mortgages § 874 (2015) ; Black's Law Dictionary,supra (defining quasi in rem action as action
“involving or determining the *803 rights of a person having an interest in property located within the court's
jurisdiction”). At the time Chevalier filed this suit in federal court, no probate court was exercising in rem
jurisdiction over Barnhart's home; however, after Barnhart died, the Probate Court of Hocking County assumed
in rem jurisdiction over Barnhart's home because the home is part of her estate. As a general rule, when
diversity provides the basis for federal jurisdiction, “ ‘the jurisdiction of the court depends upon the state of
things at the time of the action brought.’ ” Grupo Dataflux v. Atlas Global Grp., L.P., 541 U.S. 567, 570, 124
S.Ct. 1920, 158 L.Ed.2d 866 (2004) (quoting Mollan v. Torrance, 22 U.S. (9 Wheat.) 537, 539, 6 L.Ed. 154
(1824) ). The time-of-filing rule “measures all challenges to subject-matter jurisdiction premised upon diversity
of citizenship against the state of facts that existed at the time of filing.” Id. at 571, 124 S.Ct. 1920. The rule
applies “regardless of the costs it imposes.” Id. We have not found any case addressing whether to assess the
applicability of the probate exception at the time of filing, or whether events that occur after filing and service
of the federal complaint can strip the federal court of subject-matter jurisdiction. The Supreme Court has
addressed similar circumstances in two contexts that are closely related to the probate exception: prior-
exclusive-jurisdiction doctrine and forfeiture.


803


Pursuant to the doctrine of prior exclusive jurisdiction, “[i]f two suits are in rem or quasi in rem, so that the
court must have possession or some control over the property in order to grant the relief sought, the jurisdiction
of one court must yield to that of the other.” Cartwright v. Garner, 751 F.3d 752, 761 (6th Cir.2014) ; see also
Chapman v. Deutsche Bank Nat'l Trust Co., 651 F.3d 1039, 1043 (9th Cir.2011). The prior-exclusive-
jurisdiction doctrine is similar—if not identical to—the probate exception. Indeed, when describing how the
prior-exclusive-jurisdiction doctrine operates, courts have used the language of Marshall: “ ‘when one court is
exercising in rem jurisdiction over a res, a second court will not assume in rem jurisdiction over the same res. ’
” Chapman, 651 F.3d at 1043 (quoting Marshall, 547 U.S. at 311, 126 S.Ct. 1735 ) (citing Princess Lida of
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Thurn & Taxis v. Thompson, 305 U.S. 456, 466–67, 59 S.Ct. 275, 83 L.Ed. 285 (1939) ). The rule provides
“that the court first assuming jurisdiction over property may maintain and exercise that jurisdiction to the
exclusion of the other.” Princess Lida, 305 U.S. at 466, 59 S.Ct. 275. In rem jurisdiction attaches when a
complaint is filed, process issued, and process duly served. Farmers' Loan & Trust Co. v. Lake St. Elevated
R.R. Co., 177 U.S. 51, 61, 20 S.Ct. 564, 44 L.Ed. 667 (1900). A defendant cannot “defeat jurisdiction thus
acquired.” Id.; see also Sexton v. NDEX W., LLC, 713 F.3d 533, 537 (9th Cir.2013) (“The doctrine of prior
exclusive jurisdiction applies to a federal court's jurisdiction over property only if a state court has previously
exercised jurisdiction over that same property and retains that jurisdiction in a separate, concurrent
proceeding.”). Thus, courts assess whether the doctrine of prior exclusive jurisdiction applies at the time of
filing, and not at any time thereafter.


Case law addressing the federal courts' subject-matter jurisdiction in forfeiture actions is also instructive
because forfeiture is also an in rem action. In Republic National Bank of Miami v. United States, the Supreme
Court addressed whether the federal courts lose subject-matter jurisdiction to adjudicate a forfeiture action if
the property in dispute has been removed from the court's judicial district. 506 U.S. 80, 83–84, 113 S.Ct. 554,
121 L.Ed.2d 474 (1992). The Court held: “Stasis is not a general prerequisite to the *804 maintenance of
jurisdiction,” and therefore “in an in rem forfeiture action, the Court of Appeals is not divested of jurisdiction
by the prevailing party's transfer of the res from the district.”Id. at 88–89, 113 S.Ct. 554. The only exception
that the Court noted is “where the release of the property would render the judgment ‘useless' because ‘the
thing could neither be delivered to the libellants, nor restored to the claimants.’ ” Id. at 85, 113 S.Ct. 554
(quoting United States v. The Little Charles, 26 F.Cas. 979, 982 (No. 15,612) (C.C.D.Va.1818) (Marshall,
C.J.)). Therefore, in the context of a forfeiture action, an event that occurs after the complaint is filed does not
divest a court of subject-matter jurisdiction over the property.


804


With these principles in mind, we now hold that the probate exception does not divest a federal court of
subject-matter jurisdiction unless a probate court is already exercising in rem jurisdiction over the property at
the time that the plaintiff files her complaint in federal court. Accordingly, the probate exception does not
divest the federal courts of subject-matter jurisdiction to adjudicate Chevalier's foreclosure action because, at
the time she filed the federal complaint, the property that she seeks to foreclose was not “in the custody of a
state probate court.” Marshall, 547 U.S. at 311, 126 S.Ct. 1735. Once jurisdiction vested in the federal courts,
Barnhart's subsequent death and the admission of her estate to state probate court did not divest the federal
court of subject-matter jurisdiction.


III. CONCLUSION
For the foregoing reasons, we REVERSE the district court's dismissal for lack of subject-matter jurisdiction,
VACATE the judgment, and REMAND this case for further proceedings consistent with this opinion.
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF SOUTH CAROLINA CHARLESTON DIVISION


Wellin v. Wellin
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No. 2:14-cv-4067-DCN


02-12-2015


PETER J. WELLIN, et. al., Plaintiffs, v. WENDY WELLIN, individually and as Trustee of the Keith S. Wellin
Florida Revocable Living Trust u/a/d December 11, 2001, Defendant.


DAVID C. NORTON UNITED STATES DISTRICT JUDGE


*2  Compl. ¶ 3.


ORDER
This matter is before the court on two motions to dismiss filed by defendant Wendy Wellin - one in her
individual capacity ("Wendy") and one in her official capacity as trustee of the Keith S. Wellin Florida
Revocable Living Trust u/a/d December 11, 2001 ("trustee Wendy"). For the reasons stated below, the court
denies both motions.


I. BACKGROUND 1


1 These facts are drawn from the plaintiffs' complaint.


On October 20, 2014, Keith Wellin's ("Keith") three adult children - Peter J. Wellin ("Peter"), Cynthia Wellin
Plum ("Cynthia"), and Marjorie Wellin King ("Marjorie") (collectively, "the Wellin children") - filed a
complaint against Wendy in both her individual and official capacities. The complaint alleges that


[t]hrough her prolonged and consistent pattern of mistreatment toward the children and Keith, Wendy
defamed the children to Keith and others, unduly influenced and coerced Keith with respect to his
finances and estate planning, isolated Keith from his children, grandchildren, and other relatives,
instilled in Keith anger, distrust, and hatred toward his three children, and, ultimately, enriched herself
and her family at the expense of the children and Keith's other lineal descendants. 


2


Wendy, to whom Keith was married for almost twelve years before his death on September 14, 2014, was
Keith's fourth wife. Id. ¶¶ 14-15. The Wellin children, who collectively have eight children, assert that both
they and their children maintained a "close, loving relationship" with Keith until 2013. Id. ¶¶ 17-18. At the time
of his marriage to Wendy, Keith's net worth exceeded $150 million. Id. ¶ 20.


In 2001, Keith, with the assistance of attorney Tom Farace ("Farace"), created the Keith S. Wellin Florida
Revocable Living Trust ("the Trust" ), which was the primary instrument that provided for distribution of
Keith's assets upon his death. Id. ¶ 33. Under the terms of the Trust, Keith was the trustee, Peter was the


2


1
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successor trustee, and Cynthia was the backup successor trustee. Id. ¶ 34. Over the course of his marriage to
Wendy and prior to 2013, Keith revised the Trust on multiple occasions, increasing the amount Wendy would
receive upon his death from $7.6 million to $25 million. Id.


2 Two related cases pending before this court - Wellin v. Wellin ("Wellin I"), No. 2:13-cv-1831, and McDevitt v. Wellin,


No. 2:13-cv-3595 - involve a different trust, the Wellin Family 2009 Irrevocable Trust. That trust is not at issue in these


motions.


Beginning in 2011, Keith's health began to deteriorate, which increased his dependence on Wendy and
caregivers controlled by Wendy to provide for his health and safety. Id. ¶ 48. In the spring of 2013, Keith's
mental capacity declined and continued to decline until his death. Id. ¶ 49. In the spring of 2013, Keith
terminated Farace and other long-time advisors and retained new attorneys and advisors, including attorneys
selected by Wendy. Id. ¶ 50. The new attorneys requested that the Wellin children prepay the promissory note
held by the Trust so that Keith could transfer the $25 million bequest to Wendy, as set out in the Trust, prior to
his death. Id. ¶ 51. In the spring or summer of *3  2013, Keith transferred $4.5 million to Wendy, which she
used to purchase a home in Sullivan's Island, South Carolina. Id. ¶ 52. Around the same time, he transferred
$25 million to Wendy. Id. ¶ 53. The Wellin children allege that these transfers were the product of Wendy
"manipulating, coercing or unduly influencing Keith." Id. ¶ 54. Also in the spring or summer of 2013, Keith
failed to consummate the sale of a property in Friendship, Maine to Marjorie, even though he had previously
expressed excitement about the sale. Id. ¶ 55. The property had sentimental value to Keith, the Wellin children,
and their children. Id.


3


In July 2013, Keith filed a lawsuit, Wellin I, against the Wellin children. Id. ¶ 56. Around the same time, Keith
revoked powers of attorney granted to Peter and Cynthia, removed Peter as successor trustee of the Trust, and
removed Cynthia as backup successor trustee of the Trust. Id. ¶ 57. Keith installed Wendy into these positions.
Id. In the months following the initiation of litigation, Keith's new lawyers drafted one or more revised versions
of the Trust that eliminate or significantly reduce Keith's bequests to the Wellin children and increase his
bequests to Wendy and her children. Id. ¶ 60.


The Wellin children allege that "Keith's uncharacteristic and bizarre behavior" was the result of "certain lies,
fraudulent misrepresentations, undue influence, coercion, and isolation" by Wendy designed to interfere with
the Wellin children's inheritance and enrich herself. Id. ¶¶ 70-71. The Wellin children allege that Wendy's
actions to interfere with the relationship between Keith and his children include: preventing the Wellin children
from visiting Keith; refusing to answer calls from the Wellin children and failing to inform Keith when they
called; insisting that she be present for all visits between Keith and the Wellin children; telling Keith and others
lies about the Wellin *4  children; and initiating and controlling the litigation brought by Keith against the
Wellin children. Id. ¶ 72. The Wellin children further allege that Wendy has taken steps to influence Keith with
respect to his finances and estate planning, including: "coaching" Keith regarding what he should say to
lawyers, health care providers, friends, and others regarding the facts of the lawsuits; meeting with Keith's
lawyers outside his presence and instructing them on Keith's intentions with respect to the litigation;
disseminating communications on behalf of Keith not consistent with his actual or expressed intentions;
coercing Keith to terminate Farace and other long-time advisors; coercing Keith to change his will, the Trust,
and other estate planning documents to provide more for Wendy and less for the Wellin children; signing
documents on Keith's behalf without his informed consent; and making distributions from Keith's accounts
over which she served as Keith's power of attorney that were inconsistent with Keith's best interests. Id. ¶ 74.


4
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The Wellin children bring the following causes of action against Wendy individually: (1) defamation; (2)
intentional interference with inheritance; (3) intentional interference with prospective contractual
relations/prospective economic advantage; (4) breach of fiduciary duty; (5) breach of prenuptial agreement
related to the Wellin children's access to Keith; (6) breach of prenuptial agreement related to Wendy's control of
Keith's separate property; (7) breach of contract accompanied by a fraudulent act; (8) constructive trust; (9)
barratry; and (10) negligence per se. The Wellin children also seek a declaratory judgment against Wendy in her
official capacity declaring that "all purported amendments to the Revocable Trust after the Tenth Amendment
to and *5  Restatement of the Revocable Trust, dated August 30, 2011 . . . were and are ineffective, invalid, ultra
vires, and void."  Compl. ¶ 190.


5
3


3 For the purposes of this motion, the court will refer to the Trust as it stood on August 30, 2011 as the "Original Trust."


See Pls.' Resp. to Trustee Wendy's Mot. Ex. A. The court will refer to the version dated June 27, 2014 as the "Amended


Trust." Id. Ex. B.


On December 3, 2014, trustee Wendy filed a motion to dismiss, seeking to dismiss the Wellin children's claim
for declaratory judgment. The Wellin children responded on January 12, 2015. On January 26, 2015, Wendy, in
her individual capacity, filed a motion to dismiss, arguing that the court lacks jurisdiction over the claims
asserted against her individually and that the court should abstain from exercising its jurisdiction. The Wellin
children responded on January 30, 2015. Both motions have been fully briefed and are now ripe for the court's
review.


II. DISCUSSION
The court first considers Wendy's motion in her official capacity and then considers her motion in her
individual capacity.


A. Trustee Wendy's Motion to Dismiss


Trustee Wendy moves the court to dismiss the Wellin children's declaratory judgment claim pursuant to Federal
Rules of Civil Procedure 12(b)(1) and 12(b)(7). The court will consider each argument in turn.


1. Rule 12(b)(1) and the Probate Exception


Under Rule 12(b)(1), a party may move to dismiss for "lack of subject-matter jurisdiction." Trustee Wendy
contends that the court lacks subject-matter jurisdiction over the declaratory judgment claim because it falls
within the probate exception to diversity jurisdiction under 28 U.S.C. § 1332(a). Trustee Wendy's Mot. 3. *66


Federal courts have a "virtually unflagging obligation . . . to exercise the jurisdiction given them." Colo. River
Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976). The probate exception, the origins of
which are "obscure,"  Oliver v. Hines, 943 F. Supp. 2d 634, 636 (E.D. Va. 2013), is a well-established
judicially-created exception to the exercise of otherwise proper federal jurisdiction. See Markham v. Allen, 326
U.S. 490, 494 (1946). Markham, the Supreme Court's "pathmaking pronouncement on the probate exception,"
Marshall v. Marshall, 547 U.S. 293, 308 (2006), held that


4


4 Judge Posner has described the probate exception as "one of the most mysterious and esoteric branches of the law of


federal jurisdiction." Dragan v. Miller, 679 F.2d 712, 713 (7th Cir. 1982); see also Marshall v. Marshall, 547 U.S. 2983,


299 (2006) (noting that the probate exception "stem[s] in large measure from misty understandings of English legal


history").


3
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326 U.S. at 494 (internal citations and quotation marks omitted).


Id. at 311-12. In limiting the probate exception, the Court criticized the expansion of the probate exception by
some federal courts "over a range of matters well beyond probate of *7  a will or administration of a decedent's
estate," such as breach of duty by an executor, breach of fiduciary duty by a trustee, and tortious interference
with a plaintiff's expected inheritance. Id. at 311.


a federal court has no jurisdiction to probate a will or administer an estate . . . . But . . . federal courts of
equity have jurisdiction to entertain suits in favor of creditors, legatees and heirs and other claimants
against a decedent's estate to establish their claims so long as the federal court does not interfere with
the probate proceedings or assume general jurisdiction of the probate or control of the property in the
custody of the state court. 


In Marshall, the Supreme Court more sharply defined the probate exception, emphasizing that it is of
"distinctly limited scope." 547 U.S. at 296. The Court held that


the probate exception reserves to state probate courts the probate or annulment of a will and the
administration of a decedent's estate; it also precludes federal courts from endeavoring to dispose of
property that is in the custody of a state probate court. But it does not bar federal courts from
adjudicating matters outside those confines and otherwise within federal jurisdiction. 


7


Thus, after Marshall, the probate exception bars the exercise of federal jurisdiction over two types of claims:
(1) those seeking to probate or annul a will, or administer a decedent's estate; and (2) those seeking to dispose
of property that is in the custody of the state probate courts. Id. at 311-12; see also Curtis v. Brunsting, 704 F.3d
406, 409 (5th Cir. 2013); Oliver, 943 F. Supp. 2d at 637. The court must determine whether the Wellin
children's declaratory judgment claim falls within either of these categories.


a. Probate of a Will/Administration of an Estate


The first instance in which the probate exception applies is when a case in federal court seeks to probate a will
or administer a decedent's estate. Marshall, 547 U.S. at 311-12. Prior to Marshall, there was a long-standing
split of authority over whether the probate exception applied to inter vivos trusts. Several courts, including this
court, held that the probate exception did not apply to an inter vivos trust. See, e.g., Sianis v. Jensen, 294 F.3d
994, 999 (8th Cir. 2002) ("Many, if not most, courts have held that the probate exception does not apply to
actions involving trusts."); Beattie v. J.M. Tull Found., 941 F. Supp. 57, 59 (D.S.C. 1996) ("[S]imply because
the trust was funded with estate assets and established by the terms of a will, the administration of the trust
does not necessarily equal the administration of the estate."); Weingarten v. Warren, 753 F. Supp. 491, 494
(S.D.N.Y. 1990) ("The probate exception to diversity jurisdiction does not apply to trusts."). On the other hand,
prior to Marshall, a number of courts held that an inter vivos *8  trust often functions as a will-substitute and is
therefore subject to the probate exception. See, e.g., Evans v. Pearson Enters., Inc., 434 F.3d 839, 849 (6th Cir.
2006) ("Refusing to hear cases regarding will substitutes is consistent with Markham because adjudication
concerning will substitutes would frequently interfere with probate administration."); In re Marshall, 392 F.3d
1118, 1135 (9th Cir. 2004) (holding that a plaintiff "cannot avoid the probate exception simply by stating that
the trust which she claims was to be created for her benefit was an inter vivos trust"); Georges v. Glick, 856
F.2d 971, 974 n.2 (7th Cir. 1988) ("The plaintiffs argue that the probate exception is inapplicable here because
this action relates to the execution of an inter vivos trust, not to a will. We reject such a per se rule. The inter
vivos trust is clearly a will substitute.").


8
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704 F.3d at 410; see also Lee Graham, 2015 WL 409643, at *2 ("Further, the Interest at issue is currently held
by the Cullen Trust, and thus is not property in the custody of the Maryland probate court."); Oliver, 943 F.
Supp. 2d at 638 (citing Curtis and holding that a suit to invalidate an inter vivos trust does not require a federal


Following Marshall, however, it is clear that the probate exception does not apply to cases involving an inver
vivos trust because those cases do not seek to probate a will or administer an estate. See Lee Graham Shopping
Ctr., LLC v. Estate of Kirsch, --- F.3d ----, 2015 WL 409643, at *2 (4th Cir. Feb. 2, 2015) (declining to apply
probate exception to case involving a trust); Curtis, 704 F.3d at 409-10 (same); Oliver, 943 F. Supp. 2d at 638-
39 (same). Although an inter vivos trust "may, on occasion, serve as the functional equivalent of a will, the
application of the probate exception to such trusts would mark and unwarranted expansion of the exception."
Oliver, 943 F. Supp. 2d at 638. Furthermore, "the argument that a trust is the functional equivalent of a will for
jurisdictional purposes loses considerable force where . . . the decedent had a successfully probated will in
addition to an inter vivos trust." Id. at 639 n.17. In this case, Keith has a pour-over will, which Wendy has
submitted to the probate court. *99


Trustee Wendy argues that "[n]umerous cases, both before and after the Supreme Court's decision in Marshall,
have found that the probate exception can and does apply to trusts." Trustee Wendy's Mot. 5. However, only
one of the cases she cites was decided after Marshall - an unreported decision from an Idaho District Court. See
Chabot v. Chabot, 2011 WL 5520927 (D. Idaho Nov. 14, 2011). Moreover, in Chabot, the court inexplicably
"rephrased" the questions posed by Marshall "to reflect the use of the trust: (1) Are plaintiffs asking the Court
to determine the validity of a trust, or to administer the trust? or (2) Are plaintiffs asking this Court to dispose
of trust assets?" 2011 WL 5520927, at * 5. This "rephrasing" is directly at odds with the Supreme Court's
criticism of courts expanding the probate exception to "matters well beyond the probate of a will or
administration of a decedent's estate." Marshall, 547 U.S. at 311-313. Regardless, the Fourth Circuit's recent
decision in Lee Graham forecloses Wendy's argument.


The Wellin children's declaratory judgment claim does not trigger the probate exception by seeking to probate
Keith's will or administer his estate.


b. Property in Custody of State Probate Court


The probate exception also "precludes federal courts from endeavoring to dispose of property that is in the
custody of a state probate court." Marshall, 547 U.S. at 311. This "is a reiteration of the general principle that,
when one court is exercising in rem jurisdiction over a res, a second court will not assume in rem jurisdiction
over the same res." Id. The resolution of this issue "requires a two-step inquiry into (1) whether the property in
dispute is estate property within the custody of the probate court and (2) whether the plaintiff's claims would
require the federal court to assume in rem jurisdiction over that property." Curtis, 704 F.3d at 409. "If the
answer to both inquiries *10  is yes, then the probate exception precludes the federal district court from
exercising diversity jurisdiction." Id.


10


Three other courts to consider this issue, including the Fourth Circuit, have soundly rejected the notion that
property in an inter vivos trust is within the custody of a probate court. As the Fifth Circuit explained in Curtis,


because the assets in a living or inter vivos trust are not property of the estate at the time of the
decedent's death, having been transferred to the trust years before, the trust is not in the custody of the
probate court and as such the probate exception is inapplicable to disputes concerning the
administration of the trust.   5


5
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court to assume in rem jurisdiction over property subject to the jurisdiction of a state probate court). The same
analysis applies here.


Finally, trustee Wendy notes that S.C. Code Ann. § 62-2-202(b) allows assets of a revocable trust that is
deemed to be illusory to be included as part of the probate estate for the purpose of calculating a spouse's
elective share.


5 Notably, in Curtis, as in this case, probate proceedings were ongoing at the time the Fifth Circuit considered the case


and on remand to the district court. 704 F.3d at 409.


As an initial matter, the South Carolina Probate Code defines "probate estate" as "the decedent's property
passing under the decedent's will plus the decedent's property passing by intestacy, reduced by funeral and
administration expenses and enforceable claims." S.C. Code Ann. § 62-2-202. This definition does not
encompass assets in an inter vivos trust.


Trustee Wendy argues that various sections of the South Carolina Probate Code prevent this court from
exercising jurisdiction over the trust. First, she cites S.C. Code Ann. § 62-1-302(a)(3), which grants the probate
court "exclusive original jurisdiction *11  over all subject matter related to . . . trusts, inter vivos or
testamentary." Similarly, S.C. Code Ann. § 62-7-201(a) grants the probate court exclusive jurisdiction over
proceedings initiated by interested parties concerning the internal affairs of trusts.  Next, trustee Wendy points
to S.C. Code Ann. § 62-7-505, which provides:


11


6


6 To the extent trustee Wendy argues that §§ 62-1-302(a)(3) and 62-7-201 divest this court of jurisdiction by granting the


probate court exclusive jurisdiction, her argument fails. The jurisdiction of the federal courts, "having existed from the


beginning of the Federal government, [can]not be impaired by subsequent state legislation creating courts of probate."


Marshall, 547 U.S. at 314 (citing McClellan v. Carland, 217 U.S. 268, 281 (1910)).


After the death of a settlor, and subject to the settlor's right to direct the source from which liabilities
will be paid, and except to the extent state or federal law exempts any property of the trust from claims,
costs, expenses, or allowances, the property held in a revocable trust at the time of the settlor's death is
subject to claims of the settlor's creditors, costs of administration of the settlor's estate, the expenses of
the settlor's funeral and disposal of remains, and statutory allowances to a surviving spouse and children
to the extent the settlor's probate estate is inadequate to satisfy those claims, costs, expenses, and
allowances . . . . 


Trustee Wendy argues that pursuant to these sections of the South Carolina Probate Code, the probate court
"necessarily exercises continuing in rem jurisdiction over a formerly revocable inter vivos trust which was
funded during the Settlor's lifetime." Trustee Wendy's Mot. 6. This argument is without merit. As noted by the
Wellin children, the fact that the probate court may exercise jurisdiction over a trust in certain circumstances
and presumably could concurrently assume custody of a trust's assets if necessary does not mean that the
probate court has done so here. Trustee Wendy has not presented any evidence indicating that the probate court
has custody of the assets of the *12  Trust.  See Curtis, 704 F.3d at 409 ("[N]othing suggests that the . . . probate
court currently has custody or in rem jurisdiction over the Trust. It likely does not."). Moreover, even assuming
the probate court has custody of the Trust assests, the Wellin children's claim for declaratory judgment does not
"endeavor[] to dispose of" such property. Marshall, 547 U.S. at 311. Rather, they seek a declaratory judgment
regarding the validity of certain amendments to the Trust.
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7 Wendy argues that Keith's estate would be insolvent were the assets of the Trust not available to pay his debts and


expenses of administration, Trustee Wendy's Mot. 9, but does not provide any evidence that this is the case. Regardless,


even assuming that Keith's estate cannot pay his debts without the Trust's assets, there is still no indication that the


probate court actually has custody over the Trust at this time.


Because the Wellin children's claim for declaratory relief against trustee Wendy neither seeks to administer an
estate nor dispose of property in custody of the probate court, the probate exception does not divest this court of
jurisdiction to adjudicate the claim.


2. Rule 12(b)(7) and Required Parties


Under Rule 12(b)(7), a party may move to dismiss for "failure to join a party under Rule 19." Wendy contends
that the Wellin children failed to join the other beneficiaries of the Trust, warranting dismissal under Rule 19.
Trustee Wendy's Mot. 12.


Federal Rule of Civil Procedure 19(a) sets forth a two-step inquiry for courts to determine whether a party is
"necessary" and "indispensable."  Home Buyers Warranty *13  Corp. v. Hanna, 750 F.3d 427, 433 (4th Cir.
2014). The first question under Rule 19(a) is "whether a party is necessary to a proceeding because of its
relationship to the matter under consideration." Id. (citing Teamsters Local Union No. 171 v. Keal Driveaway
Co., 173 F.3d 915, 917 (4th Cir. 1999)). If a party is necessary, it will be ordered into the action. Owens-
Illinois, Inc. v. Meade, 186 F.3d 435, 440 (4th Cir. 1999). "Second, if the party is necessary but joining it to the
action would destroy complete diversity, the court must decide under Rule 19(b) 'whether the proceeding can
continue in that party's absence.'" Hanna, 750 F.3d at 433 (quoting Teamsters, 173 F.3d at 917).


813


8 Rule 19 was amended in 2007 for stylistic purposes only. See Republic of Phil. v. Pimentel, 553 U.S. 851, 855-56


(2008). Previously, Rule 19(a) considered whether a party was "necessary" and Rule 19(b) addressed whether a


necessary party was, in addition, "indispensable." While the current version of Rule 19 speaks only of "required"


parties, the Fourth Circuit has continued to frame the inquiry using the language of pre-amendment Rule 19.


Rule 19 is not to be applied as a "procedural formula." Provident Tradesmens Bank & Trust Co. v. Patterson,
390 U.S. 102, 120 n.16 (1968). Rather, decisions "whether to dismiss must be made pragmatically, in the
context of the 'substance' of each case." Id. "Courts are loath to dismiss cases based on nonjoinder of a party, so
dismissal will be ordered only when the resulting defect cannot be remedied and prejudice or inefficiency will
certainly result." Owens-Illinois, 186 F.3d at 441; see also Hanna, 750 F.3d at 433 ("While the dismissal of a
case is a drastic remedy [that] should be employed only sparingly, it is required if a non-joined party to the
dispute is both necessary and indispensable." (citation and internal quotation marks omitted)). The burden is on
the party raising the defense to make the required showing under Rule 19, Am. Gen. Life & Acc. Ins. Co. v.
Wood, 429 F.3d 83, 92 (4th Cir. 2005), and the Rule 19 inquiry is left to the sound discretion of the court. Nat'l
Union Fire Ins. Co. of Pittsburgh, PA v. Rite Aid of S.C., Inc., 210 F.3d 246, 250 (4th Cir. 2000) (citing Coastal
Modular Corp. v. Laminators, Inc., 635 F.2d 1102, 1108 (4th Cir. 1980)). *1414


At the first step of the inquiry, trustee Wendy argues that the Trust's other beneficiaries  are necessary parties
who should be joined if feasible under Rule 19(a). Trustee Wendy's Mot. 12. To be necessary parties, the absent
beneficiaries must "claim[] an interest relating to the subject of the action and [be] so situated that disposing of
the action in [their] absence may" either: (1) "as a practical matter impair or impede [their] ability to protect
[their] interest[s]"; or (2) leave trustee Wendy "subject to a substantial risk of incurring double, multiple, or
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otherwise inconsistent obligations because of [their] interest[s]."  Fed. R. Civ. P. 19(a)(1)(B)(i), (ii). The court
first analyzes whether the absent beneficiaries have claimed an interest in the action before determining
whether they fall within either prong of Rule 19(a)(1)(B).


10


9 The beneficiaries of the Trust are: (1) Wendy, (2) Cynthia, (3) Marjorie, (4) Hamilton College, (5) Raul Rios, (6) Mary


Martinez, (7) Celia Sally Simpson, (8) Filemeno Guerra, (9) Louise Reed, (10) Barbara Nystrom, (11) Tammy Barter,


(12) Alma and Jerry Johnson, (13) Margaret Stripling, (14) Helen Harris, (15) Maria Consolo, (16) Denise Beliard, and


(17) Coastal Community Foundation of South Carolina, Inc. Trustee Wendy's Mot. Ex. E.


10 Trustee Wendy does not argue that the absence of the beneficiaries prevents the court from according complete relief


among the existing parties. See Fed. R. Civ. P. 19(a)(1)(A)


a. Claim of Interest


The court first must determine if the absent beneficiaries have actually claimed an interest relating to the
subject of this action. Courts have held that application of Rule 19(a)(1)(B) is contingent on the absent party
actually claiming an interest in the subject matter of the suit. United States v. Bowen, 172 F.3d 682, 689 (9th
Cir. 1999) (holding that absent party was not a required party because it was aware of the action and chose not
to claim an interest); Harvill v. Harvill, 2013 WL 1245729, at *4 (M.D. Tenn. Mar. 27, 2013) (noting that
courts "have . . . routinely held that in order for a party to be *15  necessary, she must first 'actually claim' an
interest in the subject matter of the suit" and holding that Rule 19(a) "appears to demand more than a finding
that the absent party may have an interest, but instead affirmatively requires that the absent party claim the
interest" (emphasis in original)); see also Wood, 429 F.3d at 93 (affirming district court's determination that
because absent party "had not claimed an interest in the federal action," joinder was not required under Rule
19(a)).


15


Here, trustee Wendy has provided no indication that the absent beneficiaries have actually claimed any interest
in this action. Instead, she merely lists the names of the beneficiaries in an exhibit to her motion. The absent
beneficiaries' failure to actually claim an interest is sufficient grounds to deny Wendy's motion under Rule 19.
However, out of an abundance of caution, the court continues to consider whether the absent beneficiaries are
necessary parties under either prong of Rule 19(a)(1)(B).


b. Impair or Impede Absent Parties' Interests


Under Rule 19(a)(1)(B)(i), absent parties with an interest in the action must be joined if disposing of the action
without them would "impair or impede" their ability to protect their interest. However, absent parties are not
necessary under Rule 19(a)(1)(B)(i) if their interests are adequately represented by the existing parties. Ohio
Valley Envtl. Coal. v. Bulen, 429 F.3d 493, 505 (4th Cir. 2005) (affirming district court's determination that
joinder was not required because the interests were identical to the interests of the absent parties and that the
former would therefore adequately represent the interests of the latter); Bacardi Int'l Ltd. v. V. Suarez & Co.,
719 F.3d 1, 12 (1st Cir. 2013) ("Where an existing party has 'vigorously addressed' the interests of absent
parties, we have no need to protect a possible required party from a threat of serious *16  injury."); Salt River
Project Agr. Imp. & Power Dist. v. Lee, 672 F.3d 1176, 1180 (9th Cir. 2012) ("An absent party with an interest
in the action is not a necessary party under Rule 19(a) if the absent party is adequately represented in the suit."
(citation and internal quotation marks omitted)).


16


Trustee Wendy cites the Supreme Court's decision in Carey v. Brown, which held that "[t]he general rule is, that
in suits respecting trust-property, brought either by or against the trustees, the cestuis que trust  as well as the
trustees are necessary parties." 92 U.S. 171, 172 (1875). However, the Carey court next noted that "to this rule


11


8


Wellin v. Wellin     No. 2:14-cv-4067-DCN (D.S.C. Feb. 12, 2015)



https://casetext.com/_print/doc/wellin-v-wellin?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N197172

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-19-required-joinder-of-parties

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-19-required-joinder-of-parties

https://casetext.com/case/us-v-bowen-15#p689

https://casetext.com/case/harvill-v-harvill-5#p4

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-19-required-joinder-of-parties

https://casetext.com/case/american-general-life-and-acc-ins-co-v-wood#p93

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-19-required-joinder-of-parties

https://casetext.com/case/ohio-valley-environmental-v-bulen#p505

https://casetext.com/case/bacardi-intl-ltd-v-suarez#p12

https://casetext.com/case/salt-river-project-agricultural-improvement-power-district-v-lee#p1180

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-19-required-joinder-of-parties

https://casetext.com/_print/doc/wellin-v-wellin?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N197229

https://casetext.com/case/carey-et-al-v-brown#p172

https://casetext.com/case/wellin-v-wellin





there are several exceptions," id., and courts have recognized that the general rule in Carey "is not a strict rule."
Brown-Thill v. Brown, 929 F. Supp. 2d 887, 898 (W.D. Mo. 2013); see also W.W. Allen, Trust Beneficiaries as
Necessary Parties to Action Relating to Trust or its Property, 9 A.L.R. 2d 10 (1950) (noting that the general
rule "is honored more in the exception than in the application" and that "[o]ne may even find authority to the
effect that the rule is in large part the direct opposite of that stated above"). Indeed, many courts have held that
trust beneficiaries are not required parties to actions involving a trust where their interests are adequately
represented by the trustee or other beneficiaries. See, e.g., Markham v. Fay, 74 F.3d 1347, 1355 (1st Cir. 1996)
(holding that beneficiaries of trust were not necessary parties to action seeking to recover trust property because
the interest of the trustee, who was also a beneficiary, was at least as strong as that of the other beneficiaries);
Harvill, 2013 WL 1245729, at *4. *1717


11 "Cestui que trust" is an alternative name for a beneficiary. Black's Law Dictionary (9th ed. 2009)


Harvill is particularly instructive as it involves a nearly identical situation. There, the plaintiff was a beneficiary
of a trust settled by her mother. Harvill, 2013 WL 1245729, at *1. The plaintiff alleged that while her mother
was in a vegetative state, her mother's husband, who held power of attorney for his wife, amended the trust to
disinherit the plaintiff in favor of the plaintiff's estranged husband. Id. The plaintiff sued her mother's widower
and a bank that served as trustee of the trust, alleging that the trust amendment was invalid. Id. The widower
moved to dismiss the complaint on the basis that the plaintiff failed to join her estranged husband, the
beneficiary of the trust under the amendment, and that the plaintiff's primary cause of action would divest him
as beneficiary and could leave him open to inconsistent judgments. Id. at *2-*3.


The court, noting that the case centered on whether the amendment to the trust was invalid, held that the
estranged husband's participation was not necessary because his claim would be adequately defended by both
of the existing defendants. Id. at *4. The court held that it would be able to make a determination regarding the
amendment's validity in the absence of the beneficiary and denied the motion to dismiss pursuant to Rule 19.
Id.


Similarly, the interests of any absent beneficiaries in this case will be adequately represented. Those who stand
to lose if the Amended Trust is invalidated are adequately represented by Wendy as the trustee and a
beneficiary of the Trust. For the same reasons that Wendy will adequately represent the interests of absent
beneficiaries who may have any interest in preserving the Amended Trust, the Wellin children will adequately 
*18  represent the interest of any absent beneficiaries who stand to gain from a declaration declaring the
amendments to the Trust invalid.


18
12


12 As the Wellin children note, several absent beneficiaries would not have any interest in this action because they would


receive the same amount under the Original Trust as under the Amended Trust. Compare Pls.' Resp. to Trustee Wendy's


Mot. Ex. A, with id. Ex. B.


There are only two potential outcomes with respect to the Wellin children's declaratory judgment claim - one of
two competing versions of the Trust will prevail. The Wellin children and Wendy adequately represent the
positions in support of both outcomes. Therefore, he absent beneficiaries are not necessary parties under Rule
19(a)(1)(B)(i).


c. Inconsistent Obligations


Under Rule 19(a)(1)(B)(ii), absent parties with an interest in the action must be joined if disposing of the action
without them would "leave an existing party subject to a substantial risk of incurring double, multiple, or
otherwise inconsistent obligations because of [their] interest[s]." The mere possibility that an existing party
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may incur inconsistent obligations is insufficient to trigger Rule 19(a)(1)(B)(ii). Coastal Modular Corp. v.
Laminators, Inc., 635 F.2d 1102, 1108 (4th Cir. 1980) ("The trial court justifiably found, however, that [the
defendant] could only theorize the possibility that [a third party] would institute suit against it. Nothing before
the court suggested a substantial likelihood of such a suit."); In re Torcise, 116 F.3d 860, 866-67 (11th Cir.
1997) (holding that claims of multiple exposure that are "purely speculative" do not arise to a substantial risk of
inconsistent obligations); Buquer v. City of Indianapolis, 2012 WL 76141, at *4 (S.D. Ind. Jan. 9, 2012) ("We
are more than a bit dismayed by the gaping assumptions implicit in [the defendants'] argument [that an absent
third party may bring *19  litigation in the future]."); Ohio Valley Envtl. Coal., Inc. v. Maple Coal Co., 808 F.
Supp. 2d 868, 889 (S.D. W. Va. 2011) (noting that "[f]or there to be conflicting obligations there necessarily
must be multiple orders," and holding that because nothing had yet happened in another action, "the possibility
of conflicting obligations is merely speculative"); F.D.I.C. v. Bank of N.Y., 479 F. Supp. 2d 1, 12 (D.D.C.
2007) ("In order to qualify as a necessary party under Rule 19(a), the possibility of being subject to multiple or
inconsistent obligations must be real, and not a mere possibility.").


19


Trustee Wendy argues that if the Wellin children prevail, "the beneficiaries, not being bound by res judicata,
could theoretically succeed in later litigation against [Wendy] to enforce the terms of the post-August 11, 2011
amendments." Trustee Wendy's Mot. 12 (emphasis added). The "theoretical[]" possibility of a lawsuit is
insufficient to show a "substantial risk" of inconsistent obligations as required by Rule 19(a)(1)(B)(ii).


The court rejects trustee Wendy's contention that the Wellin children have failed to join required parties under
Rule 19. First, the absent beneficiaries have not actually claimed interests in this action. Moreover, to the extent
the absent beneficiaries do have interests in this litigation, trustee Wendy has not shown that those interests
would be impeded or that she would face a substantial risk of inconsistent obligations without joining the
absent beneficiaries.  *201320


13 Because Wendy has not shown that the absent beneficiaries are necessary parties under Rule 19(a), the court need not


consider whether they are indispensable parties under Rule 19(b). However, even if the court the court were to assume


that the absent beneficiaries are necessary, there is no reason to believe they are indispensable under Rule 19(b).


Because neither the probate exception nor Rule 19 apply to the Wellin children's declaratory judgment claim,
the court denies trustee Wendy's motion to dismiss.


B. Wendy's Motion to Dismiss


Wendy, in her individual capacity, moves the court to dismiss the Wellin children's claims pursuant to Rule
12(b)(1) and Colorado River abstention. The court will consider each argument in turn.


1. Rule 12(b)(1) and the Probate Exception


Wendy, echoing the arguments made in her capacity as a trustee, argues that the probate exception divests this
court of jurisdiction to hear the Wellin children's claims against her in her individual capacity. This analysis
largely tracks the discussion above. Therefore, the court incorporates its earlier discussion and only analyzes
issues arising from differences between the claims brought against Wendy in her two capacities.


a. Probate of a Will/Administration of an Estate


As discussed above, the first instance in which the probate exception applies is when a case in federal court
seeks to probate a will or administer a decedent's estate. Marshall, 547 U.S. at 311-12.
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As noted by the Wellin children, their claims against Wendy fall primarily into two categories. First, they seek
an in personam judgment for damages against Wendy for various torts and breaches of contract. Second, they
seek to impose a constructive trust over the assets of the Trust and over certain transfers made from Keith to
Wendy.


The in personam claims against Wendy do not fall within the probate exception. Most of these claims -
including defamation, intentional interference with prospective contractual relations, breach of fiduciary duty,
breach of prenuptial agreement, barratry, *21  and negligence per se - are clearly not seeking to probate a will or
administer a decedent's estate. The remaining in personam claim against Wendy is for intentional interference
with inheritance - the very same tort at issue in Marshall. In Marshall, the plaintiff asserted that her late
husband's son had "tortuously interfered with a gift she expected." 547 U.S. at 300-01. The court, in finding
that the probate exception was not applicable, noted that the plaintiff was "seek[ing] an in personam judgment"
pursuant to a "widely recognized tort," "not the probate or annulment of a will." Id. at 312. Here, the Wellin
children are likewise seeking an in personam judgment against Wendy for the same tort. The fact that their
damages may be measured, in part, by the amount of the inheritance they would have received but for Wendy's
interference does not convert their tort claims into an action to probate a will or administer an estate.


21


The Wellin children also seek the imposition of a constructive trust over the assets of the Trust and over certain
transfers Keith made to Wendy. As the Wellin children point out, they do not seek to impose a constructive trust
over any assets in Keith's probate estate. The transfers Keith made to Wendy during his lifetime are clearly not
estate property. Additionally, as discussed at length above, the probate exception does not apply to inter vivos
trusts, even when they serve as the functional equivalent of a will.


The Wellin children's claims against Wendy no not ask the court to probate Keith's will or to administer his
estate.


b. Property in Custody of State Probate Court


The probate exception also "precludes federal courts from endeavoring to dispose of property that is in the
custody of a state probate court." Marshall, 547 U.S. at 311. *2222


With respect to the Wellin children's in personam claims, any damages will be recoverable from Wendy herself,
not from property in custody of the probate court. With regard to the constructive trust claim, there is no
indication that the transfers Keith made to Wendy or, as dicussed above, the assets of the Trust are in the
custody of the probate court.14


14 The Wellin children also request a constructive trust over "testamentary bequests that [Wendy] would not have


received." Compl. ¶ 168. It is not clear whether these bequests have already been made or whether the property is in the


probate estate. To the extent that the property is in the probate estate, this part of the constructive trust claim is barred


by the probate exception.


Because the Wellin children's claims against Wendy neither seek to administer an estate nor dispose of property
in custody of the probate court, the probate exception does not divest this court of jurisdiction to adjudicate
those claims.


2. Colorado River Abstention


Wendy argues that even if the probate exception does not divest the court of jurisdiction, the court should
nonetheless abstain from exercising jurisdiction pursuant to Colorado River abstention. Wendy's Mot. 7.
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As a general rule, "our dual system of federal and state governments allows parallel actions to proceed to
judgment until one becomes preclusive of the other." Vulcan Chem. Techs., Inc. v. Barker, 297 F.3d 332, 340
(4th Cir. 2002). "Despite what may appear to result in a duplication of judicial resources, '[t]he rule is well
recognized that the pendency of an action in the state court is no bar to proceedings concerning the same matter
in the Federal court having jurisdiction.'" McLaughlin v. United Va. Bank, 955 F.2d 930, 934 (4th Cir. 1992)
(quoting McClellan v. Carland, 217 U.S. 268, 282 (1910)). Indeed, as discussed above, federal courts have a
"virtually unflagging *23  obligation . . . to exercise the jurisdiction given them." Colo. River, 424 U.S. at 817.
However, under principles established in Colorado River, a federal court "may abstain from exercising [its]
jurisdiction in the exceptional circumstances where a federal case duplicates contemporaneous state
proceedings and '[w]ise judicial administration, giving regard to conservation of judicial resources and
comprehensive disposition of litigation' clearly favors abstention." Vulcan, 297 F.3d 332, 340-41 (4th Cir.
2002) (quoting Kerotest Mfg. Co. v. C-O-Two Fire Equip. Co., 342 U.S. 180, 183 (1952)).


23


For a federal court to abstain under the Colorado River doctrine, two conditions must be satisfied. The
threshold question is "whether there are parallel federal and state suits." Great Am. Ins. Co. v. Gross, 468 F.3d
199, 207 (4th Cir. 2006). Second, "exceptional circumstances" warranting abstention must exist. Colo. River,
424 U.S. 800, 813 (1976). Without establishing a rigid test, the Supreme Court has recognized several factors
that are relevant to determining whether a particular case presents exceptional circumstances. Gannett Co. v.
Clark Const. Grp., Inc., 286 F.3d 737, 741 (4th Cir. 2002). A district court's decision whether to abstain under
Colorado River is reviewed for abuse of discretion. Gannett, 286 F.3d at 741.


The court will first consider whether there are parallel suits in federal and state court and, if so, whether the
factors laid out by the Supreme Court favor abstaining or exercising jurisdiction.


a. Parallel Suits


Wendy glosses over this initial issue, simply stating that the Wellin children have admitted that parallel suits
exist here. Wendy's Mot. 8. However, the Wellin children *24  contest this issue in their response, arguing that
this action and the action pending in state court are not parallel. Pls.' Resp. to Wendy's Mot. 11.


24


Suits are considered parallel "if substantially the same parties litigate substantially the same issues in different
forums." Gannett, 286 F.3d at 742 (citation omitted). If actions involve different issues, remedies, or proof
requirements, they are not parallel for the purposes of Colorado River abstention. Id. at 742-43. Even if two
proceedings have "certain facts and arguments in common," they are not parallel unless the legal issues are
"substantially the same." Al-Abood v. El-Shamari, 217 F.3d 225, 233 (4th Cir. 2000); see also McLaughlin, 955
F.2d at 935 ("In addition to party differences, it would appear that a breach of contract claim pending in the
federal case is not pending, nor has it ever been pending, in any state court proceeding. It cannot be said
therefore that parallel duplicative proceedings exist in state court so as to present a Colorado River issue.");
Red Bone Alley Foods, LLC v. Nat'l Food & Beverage, Inc., No. 4:13-cv-3590, 2014 WL 1093052, at *8
(D.S.C. Mar. 14, 2014) (holding that proceedings were not parallel, despite the common identity of the parties
and the common issues of fact, because the claims alleged and remedies sought were not the same).


In this case, the Wellin children seek an in personam judgment against Wendy for damages arising out of
claims for defamation, intentional interference with prospective contractual relations, breach of fiduciary duty,
breach of prenuptial agreement, barratry, and negligence per se. They also seek declaratory and equitable relief
in connection with the Trust. In contrast, the Wellin children's claims in the state court action do not seek any of
this relief. See generally Wendy's Mot. Ex. 6. Rather, all of the Wellin children's defenses and causes of action
in the state court action relate to Keith's will. Id. Even *25  Wendy admits that the counterclaims asserted in the25


12


Wellin v. Wellin     No. 2:14-cv-4067-DCN (D.S.C. Feb. 12, 2015)



https://casetext.com/case/vulcan-chemical-technologies-inc-v-barker#p340

https://casetext.com/case/mclaughlin-v-united-virginia-bank#p934

https://casetext.com/case/mcclellan-v-carland#p282

https://casetext.com/case/colorado-river-water-cons-dist-v-us#p817

https://casetext.com/case/vulcan-chemical-technologies-inc-v-barker#p340

https://casetext.com/case/kerotest-mfg-co-v-c-o-two-co#p183

https://casetext.com/case/great-american-ins-co-v-gross#p207

https://casetext.com/case/colorado-river-water-cons-dist-v-us#p813

https://casetext.com/case/gannett-co-inc-v-clark-const-group-inc#p741

https://casetext.com/case/gannett-co-inc-v-clark-const-group-inc#p741

https://casetext.com/case/gannett-co-inc-v-clark-const-group-inc#p742

https://casetext.com/case/al-abood-v-elshamari#p233

https://casetext.com/case/mclaughlin-v-united-virginia-bank#p935

https://casetext.com/case/red-bone-alley-foods-llc-v-natl-food-beverage#p8

https://casetext.com/case/wellin-v-wellin





state court action "contest[] the will." Wendy's Mot. 2. Although there are clearly common factual questions
between the two actions and a substantial overlap of parties, the Wellin children's suit in this court involves
entirely different claims and requests for relief.15


15 The fact that the Wellin children have moved to stay the state court action on the basis that the two actions share


common factual issues, Wendy's Mot. Ex. 2, is not determinative of whether the actions are parallel. As noted by the


Wellin children, an adjudication of the state court action relating to Keith's will would not dispose of this case. Pls.'


Resp. to Wendy's Mot. 15. "[I]f there is any substantial doubt that the concurrent state proceeding will be an adequate


vehicle for the complete and prompt resolution of the issues between the parties, a stay would be a serious abuse of


discretion." Huon v. Johnson & Bell, Ltd., 657 F.3d 641, 646 (7th Cir. 2011) (citations and internal quotation marks


omitted).  


--------


Because the two actions are not parallel, Colorado River abstention does not apply. Although the court is not
required to examine the abstention factors if it determines that the suits are not parallel, Al-Abood, 217 F.3d at
233, it will nonetheless briefly discuss them.


b. Exceptional Circumstances


If parallel suits exist, the court must carefully balance six factors to determine if exceptional circumstances
exist: (1) whether the subject matter of the litigation involves property where the first court may assume
jurisdiction to the exclusion of others; (2) whether the federal forum is an inconvenient one; (3) the desirability
of avoiding piecemeal litigation; (4) the relevant order in which the courts obtained jurisdiction and the
progress achieved in each action; (5) whether state law or federal law provides the rule of decision on the
merits; and (6) the adequacy of the state proceeding to protect the parties' rights. Vulcan, 297 F.3d at 341. "No
one factor is necessarily determinative," Colo. River, 424 U.S. at 818, and the court's decision must not "rest on
a mechanical *26  checklist." Gannett, 286 F.3d at 744 (citing Moses H. Cone Mem'l Hosp. v. Mercury Constr.
Corp., 460 U.S. 1, 16 (1983)). The court must carefully balance the factors "with the balance heavily weighted
in favor of the exercise of jurisdiction." Moses H. Cone, 460 U.S. at 16.


26


The first factor - whether the subject matter of the litigation involves property where the first court may assume
jurisdiction to the exclusion of others - weighs against abstention. As discussed above, although probate courts
can in certain circumstances assume jurisdiction of inter vivos trusts, there is no indication that the property in
the Trust is in the custody of the probate court here. The second factor, relating to the federal forum being
inconvenient, is neutral here since Wendy resides in Charleston. The desire to avoid piecemeal litigation weighs
in favor of retaining jurisdiction, since two related cases -Wellin I and McDevitt - are currently pending before
this court. These same parties have engaged in discovery in those cases and the parties have indicated a
willingness to consolidate this action with those cases for discovery.


In considering the fourth factor - the order in which the courts obtained jurisdiction and the progress achieved
in each action - the Supreme Court has emphasized that "priority should not be measured exclusively by which
complaint was filed first, but rather in terms of how much progress has been made in the two actions." Moses
H. Cone, 460 U.S. at 3. While the state court action was filed before this action, there is no indication that the
state court action has progressed any further than this case. Under the fifth factor the court must consider
whether state law or federal law provides the rule of decision on the merits. However, the presence of state law
can be used only in "rare circumstances" to justify Colorado River abstention. Gannett, 286 F.3d at 746. *2727
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Here this factor weighs slightly against abstention since both South Carolina law and Florida law are at issue.
The last factor is neutral because there is no indication that the Wellin children could not advance the same
claims advanced here in state court.


Even if the court assumes that this case and the state court action are parallel, the factors laid out above, which
are to be heavily weighted in favor of exercising jurisdiction, do not reveal anywhere near the exceptional
circumstances required to abstain from jurisdiction under the Colorado River doctrine.


Because neither the probate exception nor Colorado River abstention apply to the Wellin children's claims
against Wendy in her individual capacity, the court denies Wendy's motion to dismiss.


III. CONCLUSION
Based on the foregoing, the court DENIES both of defendants' motions to dismiss.


AND IT IS SO ORDERED.


/s/ _________ 


DAVID C. NORTON  


UNITED STATES DISTRICT JUDGE  
February 12, 2014 
Charleston, South Carolina  
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Curtis v. Brunsting
Decided Jun 21, 2021


20-20566


06-21-2021


Candace Louise Curtis, Plaintiff-Appellant, v.
Anita Kay Brunsting; Amy Ruth Brunsting,
Defendants-Appellees.


Per Curiam


Before Wiener, Southwick, and Duncan, Circuit
Judges.


Appeal from the United States District Court for
the Southern District of Texas USDC No. 4:12-
CV-592


Per Curiam [*]


Candace Louise Curtis, acting pro se, appeals
from the district court's denial of her motion for
relief from two district court orders entered in
May 2014. We AFFIRM. *11


FACTUAL AND PROCEDURAL
BACKGROUND


In 2012, Curtis filed a pro se complaint in federal
court against her sisters, Anita Kay Brunsting and
Amy Ruth Brunsting, concerning their
administration of the Brunsting Family Living
Trust. The complaint sought damages, a temporary
restraining order, and an injunction to protect trust
assets. The district court dismissed the case sua
sponte under the probate exception to diversity
jurisdiction. A panel of this court reversed and
remanded. See Curtis v. Brunsting, 704 F.3d 406
(5th Cir. 2013). Following remand, the district
court entered a preliminary injunction requiring


the trustees to provide an accounting of trust assets
and to obtain court approval of transactions
regarding trust assets, among other things.


In May 2013, still acting pro se, Curtis filed an
amended complaint without leave of court. She
also requested the involuntary joinder of her
brother, Carl Brunsting, as a co-plaintiff. She
sought to have the federal court order the joinder
of Carl's related pending state-court action. The
district court struck Curtis's amended complaint
and denied the request for joinder of parties and
claims. Later that year, the district court ordered
Curtis to retain counsel.


After retaining counsel, Curtis filed two motions
that led to the court orders from which she now
seeks relief. In May 2014, on Curtis's behalf, her
counsel filed a motion for leave to file an amended
complaint. The amended complaint would add her
brother, Carl, as a necessary party and involuntary
co-plaintiff, even though doing so would destroy
complete diversity. Expecting a lack of diversity,
Curtis's counsel simultaneously filed a "motion to
remand" the case to Texas's Harris County Probate
Court Number Four so that the case could be
consolidated with Carl's pending lawsuit in Texas
state court. *22


On May 15, 2014, the district court granted leave
to file the amended complaint. It also granted the
purported motion to remand, reasoning that the
lack of complete diversity and the need to avoid
inconsistent judgments in related lawsuits
warranted remand and consolidation. The Harris
County Probate Court accepted the "remand," and
later consolidated the lawsuits, About two years
later and after discharging her counsel, Curtis
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began a pro se effort to obtain relief from the
orders and reinstate her federal case. On August 3,
2016, she filed a motion for relief based on
Federal Rule of Civil Procedure 60(b)(3), 60(b)
(6), and 60(d)(3). She argued that the defendants
perpetrated a fraud on the court by agreeing to the
remand and then refusing to honor the federal
injunction and other orders of the federal district
court. She also accused her former counsel of
seeking remand "to obstruct justice in pursuit of
attorney fees." In essence, she asked the district
court to reinstate the federal case. The court took
no action on the motion.


More than two years later, in March 2019, Curtis
sought to have the defendants and their counsel
held in contempt for violating the federal
injunction. The district court held a telephonic
hearing and entered an order denying Curtis's
show-cause motion. The district court explained
that it was "of the opinion that, having transferred
the case to Harris County Probate Court, it no
longer ha[d] jurisdiction of the case." Curtis did
not appeal from that order.


On July 17, 2020, after hiring a new attorney,
Curtis filed another motion seeking relief from the
district court's 2014 amendment and remand
orders, this time relying only on Rule 60(b)(6) and
Rule 60(d)(3). In that motion, Curtis argued that
her own prior counsel's conduct, including
pursuing amendment and remand, constituted a
fraud on the court. She again asked the court to
reinstate the federal case. Then, on August 28,
2020, Curtis filed an emergency motion to reopen
the case.


*3  The district court conducted a telephonic
hearing and reopened the case for the limited
purpose of considering Curtis's July 2020 motion
for relief. The district court denied the motion for
several reasons, including: (1) her request was
untimely; (2) her prior counsel's conduct does not
amount to a fraud on the court; (3) the


transfer/remand was permissible; and (4) the
district court ceded jurisdiction over the case to
the Texas state court. This appeal followed.


3


1


1 The attorney who represented Curtis in


2020 is no longer participating in this case,


and Curtis is proceeding pro se in this


appeal.


DISCUSSION


We review the district court's denial of Curtis's
request for relief under Rule 60(b)(6) and Rule
60(d)(3) for abuse of discretion. Wilson v. Johns-
Manville Sales Corp., 873 F.2d 869, 871 (5th Cir.
1989).  We will separately address those two
subsections of Rule 60.


2


2 A Rule 60(d)(3) motion is subject to the


same standard of review as a Rule 60(b)


motion. Haskett v. W. Land Servs., Inc.,


761 Fed.Appx. 293, 295 & n.1 (5th Cir.


2019). The "fraud on the court" provision


was formerly under Rule 60(b), but a 2007


amendment to the Federal Rules of Civil


Procedure moved the provision to Rule


60(d). The change was "stylistic only." Id.


at 295 n.1 (quoting Fed.R.Civ.P. 60


advisory committee's notes to the 2007


amendment).


I. Rule 60(b)(6)


Rule 60(b) lists several grounds upon which a
"final judgment, order, or proceeding" may be set
aside. Subsections one through five are specific,
while subsection six is a general clause permitting
relief for other valid grounds. Bailey v. Ryan
Stevedoring Co., 894 F.2d 157, 160 (5th Cir.
1990). "On motion and just terms, the court may
relieve a party or its legal representative from a
final judgment, order, or proceeding for . . . any
other reason that justifies relief." Fed.R.Civ.P.
60(b)(6). "This Court has consistently held that
relief under 60(b)(6) is mutually exclusive from
relief available under [sub]sections (1)-(5)."
Hesling v. CSX Transp., Inc., 396 F.3d 632, 643
(5th Cir. 2005). This means that "[t]he reason for
relief set forth" in the other subsections of Rule
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60(b) "cannot be the basis for relief under Rule
60(b)(6)." Hess v. Cockrell, 281 F.3d 212, 215 (5th
Cir. 2002) (quotation marks and citation omitted).
Accordingly, "[r]elief under this [sub]section is
granted only if extraordinary circumstances are
present" and those circumstances are not covered
by another Rule 60(b) ground. Hesling, 396 F.3d
at 642 (citation omitted) (first alteration in
original). A Rule 60(b)(6) motion must be made
"within a reasonable time." Fed.R.Civ.P. 60(c)(1). 
*44


Curtis's July 2020 motion alleged that "[t]he
ground for this petition is fraud upon the court."
The motion explained that "[t]he misconduct upon
which this petition for relief is based is not merely
an unconscionable plan preventing [Curtis] from
fully and fairly litigating her case, but a willful
and callous scheme designed to improperly
influence the court in its decision." To the extent
Curtis's current claim is of fraudulent conduct by
the defendants, as her 2016 motion alleged, Rule
60(b)(6) is not a basis for relief because, as we
discuss in the next section of this opinion, claims
of fraud are explicitly covered by Rule 60(b)(3)
and Rule 60(d)(3). See Hess, 281 F.3d at 215-16.


Curtis's July 2020 motion also contended that the
district court's remand order is "void as a matter of
law." Rule 60(b)(6) is not a basis for relief for that
assertion because Rule 60(b)(4) specifically
provides for relief when a judgment is void. See
id.


All that is left is the conduct of Curtis's prior
counsel. Regardless of the merits of the underlying
claim, which we do not decide, the district court 
*5  did not abuse its discretion in concluding that
her request for relief was not brought within a
reasonable time, as is required by Rule 60(c)(1).
As the district court explained, Curtis "had
knowledge of (or a means to discover) the
complained[-]of activities" as early as 2014 yet
waited more than two years to request relief
initially.


5


The district court did not abuse its discretion by
denying Curtis's request for relief under Rule
60(b)(6).


II. Rule 60(d)(3)


Curtis also seeks relief under Rule 60(d)(3), which
allows the court to "set aside a judgment for fraud
on the court." Fed.R.Civ.P. 60(d)(3). A request for
Rule 60(d)(3) relief is "not subject to any time
limitation." Rozier v. Ford Motor Co., 573 F.2d
1332, 1337-38 (5th Cir. 1978). "Generally
speaking, only the most egregious misconduct,
such as bribery of a judge or members of a jury, or
the fabrication of evidence by a party in which an
attorney is implicated, will constitute fraud on the
court." Id. at 1338 (citation omitted). "[I]t is
necessary to show an unconscionable plan or
scheme which is designed to improperly influence
the court in its decision." Id. (citation omitted).


Curtis's prior counsel sought to add Curtis's
brother as a co-plaintiff and consolidate the two
lawsuits in Texas state court. Curtis tried to
accomplish almost the same thing one year earlier
when acting pro se; in 2013, she filed an amended
complaint, and then sought to add her brother as a
co-plaintiff and consolidate the two cases in
federal court. Although her counsel's post
"remand" performance might not have been
satisfactory to Curtis, she has not shown that her
prior counsel asked for the amendment and
remand in an "unconscionable plan . . . to
improperly influence the court in its decision." Id.
The district court's denial of Curtis's request for
relief from the amendment and remand orders was
not an abuse of discretion. *66


It is true that in 2014, the district court should
have dismissed without prejudice instead of
ordering a remand to state court. Nevertheless, the
court did exactly what Curtis's attorney requested.
Further, the district court's amendment and
remand orders resulted in further proceedings in
state court, allowing the case to proceed in the
same manner as would have occurred after a
proper dismissal without prejudice.
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Curtis has not met her burden of proving fraud on
the court, and the court did not abuse its discretion
by declining to vacate these orders for any other
reason.


AFFIRMED. *77


 Pursuant to 5th Circuit Rule 47.5, the court has
determined that this opinion should not be
published and is not precedent except under the
limited circumstances set forth in 5th Circuit Rule
47.5.4.


[*]
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CIVIL ACTION NO. 4:15-CV-00310
UNITED STATES DISTRICT COURT SOUTHERN DISTRICT OF TEXAS HOUSTON DIVISION


Deutsche Bank Nat'l Tr. Co. v. McKnight
Decided Feb 15, 2017


CIVIL ACTION NO. 4:15-CV-00310


02-15-2017


DEUTSCHE BANK NATIONAL TRUST
COMPANY, Plaintiff, v. ELISABETH
MCKNIGHT, et al, Defendants.


MELINDA HARMON UNITED STATES
DISTRICT JUDGE


OPINION AND ORDER


Pending in the above-referenced cause is the
Attorney Ad Litem's ("AAL") Motion for
Clarification of Order Appointing Attorney Ad
Litem and Motion to Discharge Attorney Ad
Litem ("Motion for Clarification and Discharge"
or "Motion"). Doc. 35. After considering the
Motion, Plaintiff's Response, the record, and
relevant law, the Court denies the AAL's Motion
for Discharge for the reasons discussed below.
However, in order to expedite the conclusion of
the AAL's representation, Plaintiff must seek
substitute service pursuant to Federal Rule of Civil
Procedure 4(e)(1) and Texas Rule of Civil
Procedure 109 within thirty (30) days of the entry
of this Order. If Plaintiff fails to comply with the
relevant rules and this Order, or the remaining
known defendant answers or appears after service,
the AAL may then move for discharge.


I. Background


The question raised by this case is two-fold. First,
the Court must address whether Texas Rule of
Civil Procedure 244 mandates that an attorney ad
litem be appointed for a known heir who fails to
appear or answer after being served by publication


in a foreclosure case in federal court. The Court
concludes that, when properly invoked, it does.
Second, in light of this conclusion, the Court must
determine whether the AAL in this case should be
discharged or *2  retained. The Court believes she
should be retained.


2


On February 4, 2015, Plaintiff Deutsche Bank
National Trust Company, as Trustee for New
Century Home Equity Loan Trust, Series 2005-B,
Asset Backed Pass-Through Certificates, its
successors in interest or assigns, filed this suit to
obtain a foreclosure judgment pursuant to a
mortgage lien. Doc. 1. Plaintiff originally brought
suit against both mortgagors, but after learning
one of the mortgagors was deceased, Plaintiff
amended to include a number of named heirs as
well as the decedent's "Unknown Heirs." Doc. 5.
The known heirs were personally served and have
defaulted. Docs. 10, 13, 16. Between March 24
and April 14, 2015, the unknown heirs were
served by publication. Doc. 12.


On June 4, 2015, Plaintiff filed a motion to
appoint an attorney ad litem "to attempt to locate
and, if needed, to represent the parties served by
publication." Doc. 15 at ¶ 3. The Court granted
Plaintiff's motion on June 8, 2015. Doc. 17. In its
Order, the Court stated that "an attorney ad litem
should be appointed to represent the Unknown
Heirs at Law of Elisabeth McKnight, Deceased"
and instructed the AAL to, within thirty days, "file
a report with the Court and an answer, if
appropriate." Id.


The AAL complied with the Court's Order. In her
search for unknown heirs, the AAL identified two
individuals: Elisabeth Astorga ("Astorga") and


1
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Roxana Segovia ("Segovia"). Doc. 22. After
naming these heirs in her final report, the AAL
concluded that there was no evidence of any other
remaining unknown heirs. Id.


Acting on this information, on August 13, 2015,
Plaintiff sought to amend its complaint yet again
—this time to add Astorga and Segovia. Doc. 23.
The Court again granted Plaintiff leave to file,
Doc. 26, and on August 20, 2015, Plaintiff filed its
Second Amended Complaint, Doc. 27. Astorga
was served on September 14, 2015, Doc. 31, but
she has not answered and *3  default was entered
against her on January 4, 2017 (Doc. 40). On
November 2, 2015, Plaintiff filed its Notice of
Defendant Abroad, in which it notified the Court
that Segovia "is living abroad, most likely in or
around Veracruz, Mexico. But as of this filing,
efforts to locate her and server her with process
have been unsuccessful." Doc. 33 at ¶ 8. Plaintiff
went on to note that "[o]nce it has been able to
affirmatively locate her, Plaintiff intends to effect
service on [Segovia] through the Hague
Convention on Service Abroad of Judicial &
Extrajudicial Documents." Id. ¶ 10.


3


After six months without any activity in the case,
on May 6, 2016, the AAL filed her pending
Motion for Clarification and Discharge. Doc. 35.
In its Response to the Motion, Plaintiff does not
dispute that the scope of the AAL's initial
representation was limited, but argues that because
it now appears that service by publication may be
Plaintiff's only option for serving Segovia, that the
AAL should be retained. Doc. 38. The parties
have fully briefed the issue and the AAL's Motion
is now ripe for adjudication.


II. The Parties' Contentions


In her Motion, the AAL advances a number of
arguments to support her conclusion that an
attorney ad litem's duties are limited and she
should now be dismissed. Doc. 35. First, she
argues that because the Order Appointing
Attorney Ad Litem states that the AAL was
"appointed to represent the Unknown Heirs at Law


of Elisabeth McKnight, Deceased," Doc. 17, and
there are no longer any unknown heirs (thanks to
her efforts), her representation is complete. Doc.
35 at 1-2, 5. Further, according to the AAL, even
though she was the one who identified Segovia,
because Segovia is now known, Segovia no longer
falls within the class the AAL was originally
appointed to represent. Id. The AAL contends that
Plaintiff—at least initially—agreed with this
interpretation because after Segovia was
identified, Plaintiff attempted to serve Segovia *4


individually, rather than through the Attorney Ad
Litem. Id. at 5.


4


The AAL also argues that it is not clear whether
the Texas Rule of Civil Procedure cited by
Plaintiff as grounds for the AAL's continuing duty,
Rule 244, applies in federal court at all. Id. In
support, she cites a case in which the court
concluded that Rule 244 does not apply in federal
court and refused to appoint an attorney ad litem
altogether. Id. at 5-6. The AAL further avers that
the plain language of the Texas Rules favor her
interpretation. She alleges that Rule 244 only
"permits the appointment of an attorney ad litem
to 'defend the suit' on behalf of an unknown person
served by publication." Id. at 5 (emphasis added).
According to the AAL, while this rule may have
applied to the service of the "Unknown Heirs"
named in the original Order, it does not now apply
to Segovia. Id. She also contends that because
Rule 244 is predicated on Rule 111 and that rule is
specifically reserved for "unknown heirs," Rule
244 cannot extend her duty to heirs now known.
Id. at 6. Finally, the AAL cites two federal cases
that she believes support her position that an
attorney ad litem's duties are limited to finding the
unknown heirs and reporting those results to the
Court. Id. at 8.


Plaintiff responds that "[t]he attorney ad litem is
correct that she has only been retained to represent
the interests of the unknown heirs—so far." Doc.
38 at ¶ 4. However, Plaintiff contends that "in the
event that another party is served by publication
but does not answer or appear, the Court would be


2
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required to appoint an ad litem to also represent
that party" pursuant to Texas Rule of Civil
Procedure 244. Id. In support, Plaintiff points to
Texas Rule of Civil Procedure 109 (the Texas Rule
that applies to parties whose whereabouts are
unknown) and 28 U.S.C. § 1655 (a provision of
the United States Code that addresses service on a
defendant when a plaintiff seeks to enforce a lien
on a property)—both of which allow for
substituted service by publication on absent
defendants. Id. Because Segovia is believed to be
living abroad and Plaintiff has been *5  unable to
locate an address for her, Plaintiff argues it will
likely need to serve Segovia by publication. Id. ¶
5. If Segovia then fails to appear or answer,
Plaintiff urges that the plain language of Texas
Rule of Civil Procedure 244 mandates that an
attorney ad litem be appointed to defend her
rights. Id. Plaintiff goes on to distinguish the cases
that the AAL cites and argue that the AAL has
misread the plain language of the rules. See id. ¶¶
6-12.


5


III. Analysis


The Court is not persuaded that the Order's
explicit mention of "Unknown Heirs," the plain
language of the Texas Rules, or the case law
foreclose the AAL's further representation of
Segovia. Admittedly, once the AAL identified
Segovia she became a known heir. Nevertheless,
the plain language of the cited statue and
procedural rules in this case indicate that Plaintiff
may seek service by publication for Segovia. If
she then fails to answer or appear, an attorney ad
litem must be appointed for her, who then must
defend the suit on her behalf. In the interest of
judicial efficiency, the Court finds that continued
representation by the Attorney Ad Litem is
warranted in this case.


Under the express terms of Federal Rule of Civil
Procedure 4(e)(1),  which allows *6  service to be
effected pursuant to the law of the state in which
the district court is located, Plaintiff can employ
one of the methods outlined in the Texas Rules of


Civil Procedure to effect service on Segovia.
Notably, because Segovia's residence is unknown,
Plaintiff may avail itself of Texas Rule of Civil
Procedure 109.  Rule 109 outlines an alternative
method of service of process by publication for
individuals whose whereabouts are unknown, and
the Fifth Circuit has held that Rule 109 applies to
individuals whose whereabouts in a foreign
country are unknown. See United States v. Real
Prop. Known As 200 Acres of Land Near FM 2686
Rio Grande City, Tex., 773 F.3d 654, 659 (5th Cir.
2014), cert. denied sub nom. Tamez v. United
States, 135 S. Ct. 2847, 192 L. Ed. 2d 877 (2015)
("For service of process in foreign countries,
Texas Rule of Civil Procedure 109 allows for
service by publication if the address of the
individual is unknown, *7  despite diligent efforts
to locate the individual, and there has been an
unsuccessful attempt under Rule 108a to obtain
personal service." (citing Tex.R. Civ. P. 109)).
Once service by publication is authorized under
Rule 109, if the defendant still fails to answer or
file an appearance, Rule 244  kicks in, and
mandates that an attorney ad litem "shall" be
appointed to defend the suit on behalf of the
defendant. Tex. R. Civ. P. 244.


16


2


7


3


1 Rule 4(e) reads:
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Fed. R. Civ. P. 4.  


Tex. R. Civ. P. 109.  


(e) Serving an Individual Within


a Judicial District of the United


States. Unless federal law


provides otherwise, an individual-


-other than a minor, an


incompetent person, or a person


whose waiver has been filed--


may be served in a judicial


district of the United States by:


 


(1) following state law for serving


a summons in an action brought


in courts of general jurisdiction in


the state where the district court


is located or where service is


made; or 


 


(2) doing any of the following: 


 


(A) delivering a copy of the


summons and of the complaint to


the individual personally; 


 


(B) leaving a copy of each at the


individual's dwelling or usual


place of abode with someone of


suitable age and discretion who


resides there; or 


 


(C) delivering a copy of each to


an agent authorized by


appointment or by law to receive


service of process. 


2 Rule 109 states:


When a party to a suit, his agent


or attorney, shall make oath that


the residence of any party


defendant is unknown to affiant,


and to such party when the


affidavit is made by his agent or


attorney, or that such defendant is


a transient person, and that after


due diligence such party and the


affiant have been unable to locate


the whereabouts of such


defendant, or that such defendant


is absent from or is a nonresident


of the State, and that the party


applying for the citation has


attempted to obtain personal


service of nonresident notice as


provided for in Rule 108, but has


been unable to do so, the clerk


shall issue citation for such


defendant for service by


publication. In such cases it shall


be the duty of the court trying the


case to inquire into the


sufficiency of the diligence


exercised in attempting to


ascertain the residence or


whereabouts of the defendant or


to obtain service of nonresident


notice, as the case may be, before


granting any judgment on such


service. 


3 Rule 244 reads as follows:
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Tex. R. Civ. P. 244.  


Id. The court then noted that there was no
indication that the bank had satisfied the
prerequisites of Rule 111. Id. at *2. Ultimately,
however, the court made no determination
regarding the applicability of Rule 244 and instead
dismissed the case for lack of subject-matter
jurisdiction based on the "probate exception." Id.
Because it did so, the court conducted no analysis
of the plain language of the relevant federal and
state rules as this Court has done. Had it done so,
it likely would agree that Rule 244 applies in
federal court—if certain prerequisites of the
predicate Texas Rules are met. Moreover, the


Where service has been made by


publication, and no answer has


been filed nor appearance entered


within the prescribed time, the


court shall appoint an attorney to


defend the suit in behalf of the


defendant, and judgment shall be


rendered as in other cases; but, in


every such case a statement of the


evidence, approved and signed by


the judge, shall be filed with the


papers of the cause as a part of


the record thereof. The court shall


allow such attorney a reasonable


fee for his services, to be taxed as


part of the costs. 


Similarly, 28 U.S.C. § 1655 states in relevant part:
"[i]n an action in a district court to enforce any
lien upon or claim to . . . real . . . property . . .
within the district, where any defendant cannot be
served within the State, or does not voluntarily
appear, the court may order the defendant to
appear or plead . . . ." If the court's order cannot be
personally served on the defendant, "the order
shall be published as the court may direct, not less
than once a week for six consecutive weeks." Id. If
the defendant then fails to appear or plead within
the time allowed, the court is authorized to
proceed as if the absent defendant had been served
with state process. Id. (emphasis added). At this
point, the same chain of Texas Rules just
discussed in the context of Rule 4(e) could then be
invoked by Plaintiff to arrive at Rule 244's
mandate that an attorney ad litem be appointed.


Importantly, the AAL misreads the plain language
of the Rules at issue. She avers that Rule 244 only
applies to unknown persons served by publication,
but the Rule contains no such *8  limiting
language.  Nor does Rule 111 serve as the only
predicate for invoking Rule 244 as the AAL avers.
Indeed, as Plaintiff indicates, Rule 109 may also


serve as the bridge to Rule 244, and Rule 109
contains no language that limits its application to
unknown persons.


8
4


5


4 See supra, note 3.


5 See supra, note 2. --------


The AAL cites Ocwen Loan Servicing LLC v.
Lane, A-15-CA-244-SS, 2015 WL 7301182, at *1
(W.D. Tex. Nov. 18, 2015) for the proposition that
Rule 244 has questionable import in federal court.
In Ocwen, the plaintiff bank sought to foreclose on
a loan held by two deceased individuals. After
serving the unknown heirs of the property owners
by publication, the bank filed a motion for
appointment of an attorney ad litem "to attempt to
locate, and if needed, to represent the Unknown
Heirs[.]" Id. at *1 (alteration in original) (internal
citation and quotation marks omitted). In support
of its motion, the bank cited Federal Rule 4(e) and
Texas Rule 111. Id. The Court rebuffed the bank's
argument, opining that:


Providing procedural protection for a
litigant who was properly served and does
not appear goes beyond effectuating
service, and it is not at all clear to the
Court that Federal Rule 4(e)(1) authorizes
the appointment, at the expense of the US
government, of an attorney ad litem to
represent unknown heirs to the deceased
owners of property. 


5


Deutsche Bank Nat'l Tr. Co. v. McKnight     CIVIL ACTION NO. 4:15-CV-00310 (S.D. Tex. Feb. 15, 2017)



https://casetext.com/rule/texas-court-rules/texas-rules-of-civil-procedure/part-ii-rules-of-practice-in-district-and-county-courts/section-11-trial-of-causes/appearance-and-procedure/rule-244-on-service-by-publication

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-v-procedure/chapter-111-general-provisions/section-1655-lien-enforcement-absent-defendants

https://casetext.com/_print/doc/deutsche-bank-natl-trust-co-v-mcknight?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196787

https://casetext.com/_print/doc/deutsche-bank-natl-trust-co-v-mcknight?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196792

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-ii-commencing-an-action-service-of-process-pleadings-motions-and-orders/rule-4-summons

https://casetext.com/case/deutsche-bank-natl-trust-co-v-mcknight





Ocwen court suggested that the potential cost to
the government of appointment an attorney ad
litem could be a factor in determining whether
Rule *9  244 applied in federal court. Id. at *1.
However, as even the AAL admits, this is a faulty
premise because the bank requested that the costs
be taxed against it, not the government. See Doc.
35 at 6. Thus, this Court is not persuaded that the
Ocwen court's suspicion of Rule 244's
applicability in federal court mandates the AAL's
discharge.


*10


Markham, 326 U.S. at 494 (citations and internal
quotation marks omitted). Indeed, because the
Ocwen court admitted that "no probate was
opened" for either decedent, 2015 WL 7301182, at
*1, and there was no other indication that a state
probate court had custody of the property at issue,
the Ocwen court's answer to both parts of the
probate-exception inquiry should have been a
resounding "no." When properly applying this
inquiry to the current case, the answer is likewise
"no" to both questions. Accordingly, the probate
exception does not apply.


9


This Court also disagrees with the Ocwen court's
probate-exception analysis. It is true that, as
Ocwen states, a federal court may not interfere
with a state court's exercise of probate jurisdiction
or the disposition of property in a state court's
possession. Marshall v. Marshall, 547 U.S. 293,
308, 126 S. Ct. 1735, 1746, 164 L. Ed. 2d 480
(2006) (citing Markham v. Allen, 326 U.S. 490,
495, 66 S. Ct. 296, 298-99, 90 L. Ed. 256 (1946);
Sutton v. English, 246 U.S. 199, 38 S. Ct. 254, 62
L. Ed. 664 (1918); Waterman v. Canal-Louisiana
Bank & Trust Co., 215 U.S. 33, 30 S. Ct. 10, 54 L.
Ed. 80 (1909)). This is known as the "probate
exception" to a federal court's subject-matter
jurisdiction Id. In determining whether the probate
exception deprives the court of jurisdiction, courts
must conduct a two-step inquiry, asking (1)
whether the property in dispute is estate property
within the custody of the probate court, and (2)
whether the plaintiff's claims would require the
federal court to assume in rem jurisdiction over
that property. Curtis v. Brunsting, 704 F.3d 406,
409-10 (5th Cir. 2013). The Ocwen court did
neither. Nevertheless, because the plaintiff asked
for a declaration that it had a statutory probate lien
on the property, the court concluded that "Plaintiff
wants what is in essence an administration of the
Grahams' estates—a purely probate function
outside this Court's jurisdiction." Ocwen, 2015
WL 7301182, at *2. The implication of the Ocwen
court's conclusion is that all foreclosures on
decedent's estates call for an administration of the


estate and are, therefore, beyond the jurisdictional
reach of federal courts. But this is not the case. As
the Supreme Court has stated:


[I]t has been established by a long series of
decisions of this Court that federal courts
of equity have jurisdiction to entertain
suits in favor of creditors, legatees 


10


and heirs and other claimants against a
decedent's estate to establish their claims
so long as the federal court does not
interfere with the probate proceedings or
assume general jurisdiction of the probate
or control of the property in the custody of
the state court. 


The Court is similarly unpersuaded by the AAL's
citation of Gilbert v. Houston Independent School
District, 01-06-00159-CV, 2009 WL 3050886
(Tex. App.—Houston [1st Dist.] Sept. 24, 2009,
no pet.). In Gilbert, the Court found that the
attorney ad litem's duty did not include
representation of the defendant heir because the
order appointing the attorney ad litem stated that
the attorney was appointed to represent the
"unknown" heirs and the defendant was "known"
before the motion to appoint an attorney ad litem
was filed. Id. at *3 n.3. Therefore, the defendant
could not have fallen within the class of
individuals covered by the attorney ad litem's
representation. Id.
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The AAL acknowledges this timeline, but argues
that "it is the distinction between being a 'known'
or 'unknown' heir that is critical, not necessarily
the timing by which they are known or unknown."
Doc. 35 at 6 n.3. However, the Gilbert court never
said that an attorney ad litem could never
represent known heirs in federal court, it simply
said that the attorney ad litem's original
representation in that case did not encompass the
plaintiff. Nevertheless, it is not the scope of the
AAL's original representation that leads the Court
to its holding today. Rather, it is the Court's
conclusion that Rule 244, if properly invoked by
Plaintiff, mandates that an attorney *11  ad litem be
appointed to defend Segovia's interests. Although
her role has been limited, the AAL has been on
this case for over a year. In the interest of judicial
efficiency, the Court finds it is efficient to retain
her.


11


The AAL's final case citations are similarly
inapposite. The AAL cites them both as evidence
that when an attorney ad litem is appointed to
represent unknown heirs in federal cases, "the
representation is limited to finding the unknown
heirs, if any, and reporting those results to the
Court." Doc. 35 at 8. The AAL argues that the
attorney ad litem in the first of these cases, Bank
of America, N.A. v. Cortez, No. 2:14-cv-472 (S.D.
Tex. Dec. 22, 2015), "did not appear substantively
to defend the case." Doc. 35 at 8. However, as the
docket indicates, and Plaintiff points out, the
attorney ad litem did in fact defend the case, but
she determined that the foreclosure relief sought
by Bank of America was proper and reached a
settlement with BOA. Doc. 38 at 7.


In the last of the AAL's cited cases, United States
v. Estate of Hoover, No. 1:13-cv-126-MW/GJR
(N.D. Fl. July 3, 2013), the attorney ad litem
appointed to represent the "unknown heirs" was in
fact dismissed after identifying all previously
unknown parties. However, there are several facts
unique to that case that are lacking here. First, all
parties were identified as a result of the attorney


ad litem's efforts and none wanted to participate,
making the attorney ad litem's continued
representation unnecessary. Second, there were no
known heirs whose whereabouts were unknown,
and third, there is no indication that if there were,
Florida has a rule of civil procedure that is similar
to Rule 244.


IV. Conclusion


For the foregoing reasons, it is hereby


ORDERED that the Attorney Ad Litem's Motion
to Discharge is DENIED. Doc. 35. It *12  is further12


ORDERED that Plaintiff shall have thirty (30)
days to comply with the rules governing service
by publication. The AAL may move for discharge
if Plaintiff fails to comply with this order or
satisfy the prerequisites of Rule 244. However, if
Rule 244 is invoked, the AAL will be allowed
reasonable fees for services, to be taxed as costs
against Plaintiff.


SIGNED at Houston, Texas, this 15th day of
February, 2017.


/s/_________ 


MELINDA HARMON 


UNITED STATES DISTRICT JUDGE


7


Deutsche Bank Nat'l Tr. Co. v. McKnight     CIVIL ACTION NO. 4:15-CV-00310 (S.D. Tex. Feb. 15, 2017)



https://casetext.com/case/deutsche-bank-natl-trust-co-v-mcknight





8


Deutsche Bank Nat'l Tr. Co. v. McKnight     CIVIL ACTION NO. 4:15-CV-00310 (S.D. Tex. Feb. 15, 2017)



https://casetext.com/case/deutsche-bank-natl-trust-co-v-mcknight






No. 14 C 04105
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF ILLINOIS EASTERN DIVISION


Wolfram v. Wolfram
Decided Jan 16, 2014


No. 14 C 04105


01-16-2014


BLAIR F. WOLFRAM, Plaintiff, v. SANDRA M. WOLFRAM, REBECCA A. WOLFRAM, and CHARLES
URBAN, Defendants.


Judge Edmond E. Chang


MEMORANDUM OPINION AND ORDER
Duane Wolfram's will ordered his executor to create two trusts. One, the Marital Trust, was to provide for
Duane's wife, Sandra Wolfram. The other, the Family Trust, was to provide for Sandra and Duane's children,
including Blair Wolfram. (Sandra is Blair's stepmother.) Sandra was executor of Duane's estate and a co-trustee
of the two trusts. Duane died and his estate went through probate in the late 1990s. Now, Blair sues Sandra,
alleging that she kept Duane's money for herself instead of funding and administering the trusts per Duane's
wishes.  (He also names Rebecca Wolfram and Charles Urban as defendants but does not allege that they did
anything wrong; they are named as necessary parties.) Sandra moves to dismiss. R. 13. For the reasons stated
below, her motion is denied. *2


1


2


1 Subject matter jurisdiction arises under 28 U.S.C. § 1332. No plaintiff is a citizen of the same state as any defendant:


Blair is a citizen of Minnesota; Sandra of Illinois; Rebecca of Illinois; and Charles of Wisconsin. R. 5, Compl. ¶¶ 1-4.


The amount in controversy is, at least, $600,000. Id. ¶ 6. Citations to the record are "R." followed by the docket


number.


I. Background
Duane Wolfram died in 1996, leaving a will and codicil. Compl. ¶¶ 9-11. Sandra Wolfram, Duane's wife,
administered Duane's estate. Id. ¶ 20. The will instructed Sandra to establish a Marital Trust and a Family
Trust, funding them with specified assets from Duane's estate. Id. ¶¶ 15, 17. The will named Sandra, Duane's
wife, as co-trustee of both trusts. Id. ¶ 19. (The other co-trustee was Warren D. Moburg, who is Sandra's
brother. Id.) Blair Wolfram was a named beneficiary of the Family Trust. Id. ¶ 18.


As executor, Sandra owed a fiduciary duty to the legatees of Duane's will, including Blair. Id. ¶ 29; see also In
re Estate of Talty, 877 N.E.2d 1195, 1204 (Ill. Ct. App. 2007) ("The executor owes a fiduciary duty to both the
testator's estate and the beneficiaries named in the will."). And, as trustee of the trusts, Sandra owed a fiduciary
duty to the beneficiaries of the trusts, including, again, Blair. Id. ¶ 30; see also Obermaier v. Obermaier, 470
N.E.2d 1047, 1051 (Ill. Ct. App. 1984) ("A trustee owes the highest duty to his beneficiary to fully and


1
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completely disclose all material facts when he is dealing with the trust."). According to the complaint's
allegations, which must be accepted as true at this stage of the case, since Duane's death, Blair was "led to
believe that [the] Family Trust had been funded." Id. ¶ 23.


Yet, despite the will's instructions, Sandra never funded the trusts. Id. ¶ 26, 28. Instead, Sandra took control of
the assets and used them for her own benefit, cutting out Blair and the other beneficiaries. Id. ¶ 36.
Nonetheless, the probate of Duane's estate closed in 1997 with the probate court noting that "all acts necessary 
*3  for the full administration of the estate have been performed according to law." R. 14 [Def.'s Br.] at Exh. A.3 2


2 Sandra's motion for judicial notice of the order of discharge attached to her motion to dismiss is granted. Def.'s Br. at 4


& Exh. A; Fed. R. Evid. 201(b)(2). This extends to the limited facts that the court closed probate and that it said what it


said in its order. Gen. Elec. Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074, 1082 (7th Cir. 1997). The motion


is denied to extent it calls for judicial notice that, in fact, "all acts necessary for the full administration of the estate have


been performed according to law." Id.


At some point, Blair started to ask Sandra about the Family Trust. Blair wrote her in 2013, asking for the name
of the lawyer administering the Family Trust. Compl. ¶ 24. Sandra refused to tell him, calling the information
"personal and private." Id.; Compl. at Exh. 3. She did, however, confirm that Blair was a named beneficiary. Id.
Sandra also refused Blair's request for an accounting of her actions as trustee. Id. ¶ 27. Blair also apparently
sought information from Warren Moburg, who is Sandra's brother and the man designated by the will as
Sandra's co-trustee. Id. ¶ 26. But Moburg has never acted as trustee, and was told by Sandra that no trusts were
established. Id. ¶¶ 25-26.


Blair sued Sandra, alleging five causes of action: breach of fiduciary duty (Count 1), fraud (Count 2),
constructive trust (Count 3), accounting (Count 4), and "removal" (Count 5) (i.e., to remove Sandra as trustee).
Compl. ¶¶ 37-77. Sandra moves to dismiss the case for lack of subject matter jurisdiction and, assuming that
fails, to dismiss the fraud and constructive trust claims as inadequately pled. Def.'s Br. at 1. *44


II. Legal Standard
A. Motion to Dismiss for Lack of Subject Matter Jurisdiction
Rule 12(b)(1) of the Federal Rules of Civil Procedure allows a defendant to assert a "lack of subject-matter
jurisdiction" over the plaintiff's claims. Rule 12(b)(1) challenges can be facial—asserting that the complaints'
allegations, even if true, fail to support jurisdiction—or factual—conceding that the allegations are sufficient
but bringing in contrary evidence. Apex Digital, Inc. v. Sears, Roebuck & Co., 572 F.3d 440, 443-44 (7th Cir.
2009). Sandra does not say which type of challenge hers is. Because Sandra's arguments address Blair's
allegations without offering contrary evidence (at this stage of the case), the Court construes her attack as
facial. So the Court will "not look beyond the allegations in the complaint, which are taken as true for purposes
of the motion." Id. at 444.


B. Motion to Dismiss for Failure to State a Claim
"A motion under Rule 12(b)(6) challenges the sufficiency of the complaint to state a claim upon which relief
may be granted." Hallinan v. Fraternal Order of Police of Chi. Lodge No. 7, 570 F.3d 811, 820 (7th Cir. 2009).
Most claims fall under Rule 8(a)(2), which requires only "a short and plain statement of the claim showing that
the pleader is entitled to relief." Fed. R. Civ. P. 8(a)(2). This short and plain statement must "give the defendant
fair notice of what the . . . claim is and the grounds upon which it rests." Bell Atl. Corp. v. Twombly, 550 U.S.
544, 555 (2007) (alteration in original) (internal quotation marks and citation omitted). And it must "contain
sufficient factual matter, accepted as true, to "state a claim to relief that is *5  plausible on its face.'" Ashcroft v.5
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Iqbal, 556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 570). These allegations "must be enough to
raise a right to relief above the speculative level." Twombly, 550 U.S. at 555. Factual allegations, but not legal
conclusions, are assumed to be true. Iqbal, 556 U.S. at 678-79.


Claims alleging fraud, on the other hand, require the plaintiff to "state with particularity the circumstances
constituting fraud or mistake." Fed. R. Civ. P. 9(b) (emphasis added). These circumstances include "the identity
of the person making the misrepresentation, the time, place, and content of the misrepresentation, and the
method by which the misrepresentation was communicated to the plaintiff." Uni*Quality, Inc. v. Infotronx, Inc.,
974 F.2d 918, 923 (7th Cir. 1992) (internal quotation marks and citation omitted). In other words, fraud
complaints "must describe the who, what, when, where, and how of the fraud." Pirelli Armstrong Tire Corp.
Retiree Med. Benefits Trust v. Walgreen Co., 631 F.3d 436, 441-42 (7th Cir. 2011) (internal quotation marks
and citation omitted).


III. Analysis
A. The Probate Exception
Where federal-question or diversity jurisdiction would otherwise cover a claim, the probate exception, if it
applies, takes that jurisdiction away. See Jones v. Brennan, 465 F.3d 304, 306-307 (7th Cir. 2006) ("The
probate exception is usually invoked in diversity cases"). The exception has a "distinctly limited scope,"
Marshall v. Marshall, 547 U.S. 293, 310 (2006), applying to only three types of claims. First, it applies to
claims seeking to probate or annul a will or administer an estate—core *6  probate functions. Marshall, 547
U.S. at 311; Markham v. Allen, 326 U.S. 490, 494 (1946). Second, it applies to claims that, although not
invading probate's core, nonetheless "interfere" with it. Marshall, 547 U.S. at 311; Markham, 326 U.S. at 494.
And finally, it applies to claims when there are "sound policy" reasons to do so. Marshall, 547 U.S. at 312.
Sandra does not argue that any of Blair's claims seek to probate or annul a will or administer an estate. Nor
does she argue that the probate exception applies for sound policy reasons.  She argues only that each of Blair's
claims will interfere, in the sense meant by Markham and Marshall, with the administration of Duane's estate.
Def.'s Br. at 2-4; R. 26, Def.'s Reply Br. at 8-9.


6


3


3 It does not appear that the sound-policy category of the exception would apply here. The "sound policy" considerations


that push claims outside federal jurisdiction arise in cases that state courts are better equipped to handle than federal


courts. These include cases requiring active management over long periods—think child custody and guardianship—for


which a close relationship with state agencies is helpful. Marshall, 547 U.S. at 312 (citing Ankenbrandt v. Richards,


504 U.S. 689, 703-04 (1992)); Struck v. Cook Cnty. Pub. Guardian, 508 F.3d 858, 860 (7th Cir. 2007) ("State courts,


moreover, are assumed to have developed a proficiency in core probate and domestic-relations matters and to have


evolved procedures tailored to them, and some even employ specialized staff not found in federal courts. The


comparative advantage of state courts in regard to such matters is at its zenith when the court is performing ongoing


managerial functions for which Article III courts ... are poorly equipped."). Claims like Blair's involve none of these


considerations.


The prohibition on interference comes from Markham: "[I]t has been established by a long series of decisions
of this Court that federal courts of equity have jurisdiction to entertain suits 'in favor of creditors, legatees and
heirs' and other claimants against a decedent's estate 'to establish their claims' so long as the federal court does
not interfere with the probate proceedings or assume general jurisdiction of the probate or control of the
property in the custody of the state court." Markham, 326 U.S. at 494. Despite the "or" that separates them,
Marshall *7  determined that Markham's "interfere" language and "assume general jurisdiction" language mean
the same thing. Marshall, 547 U.S. at 311. Thus, a federal court interferes by assuming control over property in
the custody of a state court: "the 'interference' language in Markham [is] essentially a reiteration of the general


7
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principle that, when one court is exercising in rem jurisdiction over a res, a second court will not assume in rem
jurisdiction over the same res." Id. So a claim only interferes if it seeks a judgment against a specific thing and
that thing is currently subject to the in rem jurisdiction of a state court. Id.; see also, e.g., Curtis v. Brunsting,
704 F.3d 406, 409-10 (5th Cir. 2013) ("Marshall requires a two-step inquiry into (1) whether the property in
dispute is estate property within the custody of the probate court and (2) whether the plaintiff's claims would
require the federal court to assume in rem jurisdiction over that property."); Lefkowitz v. Bank of New York, 528
F.3d 102, 108 (2d Cir. 2007) (dismissing, under probate exception, claim seeking disbursement of specific
funds within an estate currently undergoing probate in state court).


Claims that do not require conflicting assertions of in rem jurisdiction fall outside the probate exception's
definition of interference. This is so even if they might "interfere," in the ordinary sense of the word, with
ongoing probate proceedings. For example, Marshall approved a federal bankruptcy court's decision to hear an
in personam claim between potential heirs even while probate litigation was ongoing. Marshall, 547 U.S. at
312. And it did so even though the federal claim *8  was an attack on estate-planning instruments that the
"Probate Court [had] declared ... valid." Id. at 300-302.


8


Federal courts may also take jurisdiction over claims that would add assets to an estate currently undergoing
probate. Gustafson v. zumBrunnen, 546 F.3d 398, 400 (7th Cir. 2008) ("The judgment sought would just add
assets to the decedent's estate; it would not reallocate the estate's assets among contending claimants or
otherwise interfere with the probate court's control over and administration of the estate."); see also Jimenez v.
Rodriguez-Pagan, 597 F.3d 18, 24 (1st Cir. 2010) ("Because neither the money nor the apartment are yet part of
the decedent's estate, neither are yet in the custody of a Puerto Rico probate court. Indeed, the very relief
sought here is enlargement of the decedent's estate through assets not currently within it."). If the assets need to
be added to the estate they are, of course, not currently a part of the estate and so not (yet) under control of the
probate court. Id.


The upshot of this is that, under Marshall, qualifying as interference requires conflicting in rem jurisdiction.
547 U.S. at 311; see also, e.g., Curtis, 704 F.3d at 409-10. And there cannot be conflicting in rem jurisdiction if
no state court has in rem jurisdiction over the property in dispute. Put another way: For a claim in federal court
to interfere under Marshall, there must be some res under a state court's in rem jurisdiction. Otherwise, there is
nothing to interfere with.


So the probate exception's prohibition on interference boils down to this: It prohibits federal courts from
exercising subject matter jurisdiction over claims that *9  interfere with state court proceedings; claims only
interfere with state court proceedings if they require the federal court to take in rem jurisdiction over a res
currently subject to a state court's in rem jurisdiction; so if there never was a state court proceeding over the res
or all state court proceedings involving the res have ended, then there is nothing to interfere with and the
probate exception is inapplicable. See Struck v. Cook Cnty. Pub. Guardian, 508 F.3d 858, 860 (7th Cir. 2007)
(construing Jones as holding that "a conspiracy between a guardian and others to violate [the plaintiff's] rights
in the course of their administration of her father's estate ... could be litigated in federal court [because] [t]he
father had died and the probate of his estate had been completed"); see also Stiles v. Whalen, 2013 WL
6730797, at *4 (N.D. Ill. Dec. 20, 2013) ("[Plaintiff's] claims do not ... require the court to dispose of property
in the custody of a state court; in fact, there are no pending probate or other state court proceedings involving
the wills or trusts.").


9
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This principle dooms Sandra's dismissal motion. Probate of Duane's estate is long closed. Def.'s Br. at Exh. A
("IT IS ORDERED that ... the estate is closed"). And Sandra points to no other state-court proceeding
involving the property at issue here. So there is no state court exercising in rem jurisdiction that would prevent
the exercise of subject matter jurisdiction in this federal case. The probate exception does not apply.


Sandra's three arguments to the contrary are rejected. First, Sandra argues that "[w]here, as here, the resolution
of the federal action hinges on the determination of whether defendant acted properly with respect to his *10


administration of the Estate during his tenure as co-trustee and co-executor the probate exception applie[s]."
Def.'s Br. at 3 (internal punctuation omitted). But under Marshall it is nature the required jurisdiction, not the
nature of the required determination, that controls. Marshall, 547 U.S. at 311-12. That distinction explains why
Jones, as construed by Struck, allowed a claim to proceed in federal court even though it dealt with whether
administrators acted properly in administering an estate; it did so because the state-court proceeding was over.
Struck, 508 F.3d at 860. Were Sandra correct, Jones would have come out the other way.


10


Next, Sandra asks the Court to disregard the "labels" Blair applies to his claims. Def.'s Br. at 3-4. True, labels
are beside the point, but that does not support the dismissal motion. Per Marshall, the Court has focused on
whether Blair's claims require the Court to take in rem jurisdiction over property under the in rem jurisdiction
of a state court. They do not. So Blair's claims do not fall under the probate exception.


Finally, Sandra cites an unpublished, Seventh Circuit decision (formally, a "nonprecedential disposition") to
argue that "the fact that probate administration is complete and the executor's actions approved does not limit
the application of the probate exception." Def.'s Br. at 3 (citing Bedree v. Bedree, 396 Fed. App'x 312 (7th Cir.
Oct. 1, 2010)). But probate might not have been closed in Bedree. A prior Seventh Circuit decision in the case,
also unpublished, suggests that probate was not over. Bedree v. Lebamoff, 202 Fed. App'x 913, 915 (7th Cir.
Sept. 27, 2006) ("the *11  probate proceedings were ongoing"). And the decision Sandra cites mentions a great
deal of state-court litigation that might have been ongoing. Bedree, 396 Fed. App'x at 313 ("James peppered the
Indiana state courts with motions until a state-court judge barred him from filing any more actions relating to
Emily's estate.") (emphasis added). Sandra cites only Bedree to support her argument that the close of state-
court proceedings has no bearing on the probate exception. Because the decision cannot help her, this argument
is rejected.


11


And, what's more, Bedree actually hurts Sandra's case in other ways. Sandra could have argued that legitimate
concerns arise from allowing federal courts to hear claims arising from closed estates, as Marshall did and as
Blair asks this Court to do. These concerns are real. For example, if the federal courts can undo—even
incidentally—what a state probate court just did, then the individuals interested in the estate will have no
certainty about which assets they will receive. See Dragan v. Miller, 679 F.2d 712, 714 (7th Cir. 1982)
(identifying certainty as a "practical reason" for the probate exception). But Bedree shows that other federal-
court doctrines mitigate these concerns. In Bedree, the Rooker-Feldman doctrine was the principle reason that
the plaintiff's claims were dismissed. 396 Fed. App'x at 313. Rooker-Feldman "prohibits lower federal courts
from reviewing decisions of the state courts in civil matters." Id. And, assuming the would-be federal litigant
was a party to the state-court judgment, issue preclusion and claim preclusion could apply as well. See 28
U.S.C. § 1738. Just because a claim might survive the probate *12  exception does not mean that it will be heard
in federal court or, if it is heard, that the plaintiff will get what it wants.


12


Ultimately, the Court will deny Sandra's motion because there is no state-court proceeding with which to
interfere. But even if there were, all but one  of Blair's claims would still be safe from the probate exception for
other reasons. First, breach of fiduciary duty and fraud claims like Blair's are routinely held to fall outside the
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probate exception—even when probate litigation is ongoing in state court—because they are in personam, as
opposed to in rem, claims. Jones, 465 F.3d at 307-08 (holding that breach of fiduciary claim falls outside
probate exception); Downey v. Keltz, 2012 WL 280716, *3 (N.D. Ill. Jan. 31, 2012) (collecting cases); see also
Marshall, 547 U.S. at 312 ("Vickie seeks an in personam judgment against Pierce, not the probate or annulment
of a will."). Second, Blair's accounting claim is also based on a breach of fiduciary duty. Compl. ¶¶ 60-65.
Since fiduciary-breach claims are safe from the probate exception, so too are accounting claims. Downey, 2012
WL 280716, at *3. And finally, Blair's constructive trust claim, though an in rem claim, is specifically directed
at assets in Sandra's possession; not assets in the possession of any state court. Compl. ¶ 59 ("A constructive
trust should be imposed on the funds ... which are now held by Sandra M. Wolfram."). It too is safe. *1313


4 Blair's claim to have Sandra removed from as trustee is the outlier. That claim appears to seek a judgment requiring this


Court to take in rem jurisdiction over the trust itself. Thus, the claim apparently would have interfered with state-


probate proceedings (but the claim survives the dismissal motion because, as explained when discussing the probate-


exception, the probate has closed and the state court has therefore relinquished jurisdiction over the trust).


B. Fraud (Count 2)
Sandra aims two arguments at Blair's fraud claim. First, she appears  to argue that Blair alleged nothing more
than a breach of fiduciary duty: "the Complaint does not make any allegation that Sandra's actions were
anything but a failure to follow the terms of the will." Def.'s Br. at 6. Not so. Blair alleges that Sandra (a) told
her brother and nominal co-trustee Warren Moburg that "no [Family] trust was established," Compl. ¶ 26; (b)
but also told Blair that he was a beneficiary of the Family Trust, id. ¶ 24 & exh. 3; (c) and refused to tell Blair
the identity of the Family Trust's attorney. Id. This raises an inference of intent and of fraud. That Sandra told
Blair that he was a beneficiary of a trust that she also said was never established is consistent with Blair's
theory of fraud—that Sandra lulled him and the other beneficiaries into doing nothing to stop her from keeping
Duane's assets for herself.


5


5 Although it is not the Court's job, the Court has done its best to tease out Sandra's arguments. United States v. Dunkel,


927 F.2d 955, 956 (7th Cir. 1991) ("Judges are not like pigs, hunting for truffles buried in briefs.") Any that were


intended but not addressed are waived. Id. ("A skeletal 'argument', really nothing more than an assertion, does not


preserve a claim."). --------


Next, Sandra argues that Blair failed to plead the reliance element of his fraud claim. Def.'s Br. at 5-6. But he
did. Compl. ¶ 46. Blair alleges that Sandra withheld material information about the probate of Duane's will and
her failures to live-up to her obligations as executor and trustee so that Blair and the other beneficiaries "would
not question" her. Id. This and Blair's allegation that he did not ask Sandra for the identity of the trust's lawyer
until more than 15 years after Duane's death, id. ¶ 24, reveal Blair's theory of reliance: Sandra did not say *14


anything, so Blair, relying on Sandra, his fiduciary, reasonably assumed all was well and did nothing for over a
decade. Blair's induced inaction gave Sandra time to dispose of trust assets that may otherwise have gone to
Blair. Given the straight-forward nature of the alleged fraud, nothing more is required.


14


C. Constructive Trust (Count 3)
Sandra argues that Blair has pled his constructive-trust claim into an early grave. Def.'s Br. at 6-7. She notes
that "constructive trust is an equitable remedy, and an equitable remedy will not be imposed when there is an
adequate remedy at law." Id. (quoting Hagshenas v. Gaylord, 557 N.E.2d 316, 328 (Ill. App. Ct. 1990)). Sandra
argues that Blair has forfeited his equitable claim for a constructive trust by pleading claims for breach of
fiduciary duty and fraud, which, she contends, are adequate legal remedies.


6
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Sandra is half right. A plaintiff cannot obtain a judgment giving an equitable remedy and an adequate legal one.
E.g., Hagshenas, 557 N.E.2d at 328. But judgments and pleadings are two different things. Parties may plead
claims for relief that are mutually inconsistent and that therefore could not coexist in a single judgment. Fed. R.
Civ. P. 8(d)(3). This allowance for inconsistent pleading encompasses the right to plead an equitable claim as an
alternative to a legal one. See, e.g., Cromeens, Holloman, Sibert, Inc. v. AB Volvo, 349 F.3d 376, 397 (7th Cir.
2003) (allowing inconsistent pleading of breach of contract and unjust enrichment); Taylor v. Feinberg, 2011
WL 3157291, at *7 (N.D. Ill. July 26, 2011) (same). Because that is all Blair has done here, Sandra's argument
is rejected. *1515


IV. Conclusion
For the reasons stated above, Sandra's motion to dismiss [R. 13] is denied. The status hearing of January 28,
2015 remains in place. The parties shall file an update initial status report by January 26, 2015, and should start
preparing Federal Rule of Civil Procedure 26(a)(1) disclosures.


ENTERED:


s/Edmond E. Chang  


Honorable Edmond E. Chang 


United States District Judge DATE: January 16, 2014
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FINDINGS, CONCLUSIONS, AND
RECOMMENDATION


IRMA CARRILLO RAMIREZ, UNITED
STATES MAGISTRATE JUDGE 1


1 By Special Order No. 3-251 , this pro se


prisoner case has been automatically


referred for judicial screening.


Based on the relevant filings and applicable law,
the plaintiff's complaint should be DISMISSED.


I. BACKGROUND


John E. Easter (Plaintiff), a pro se Texas prisoner
proceeding in forma pauperis, sues a former state-
court probate judge (Judge) and his half-sister
(Sister)  based on the award of his aunt's (Aunt)
estate to Sister while he was incarcerated. (doc. 3
at 3-4.)


2


3


2 Easter also initially named the “City of


Dallas Probate Division” as a defendant


but clarified in his responses to a


magistrate judge's questionnaire that he is


not pursuing any claims against this non-


jural entity. (See doc. 7 at 2.)


3 Citations to the record refer to the CM/ECF


system page number at the top of each


page rather than the page numbers at the


bottom of each filing.


According to Plaintiff, Aunt was his father's sister;
Sister had a different father and was not a blood
relative of Aunt. (Id. at 4, 8.) Aunt was married
and had a son (Son), but both her husband and Son
predeceased her. (Id. at 8-9.) Before his death, Son
hired Sister to care for her and handle her business
affairs through a power of attorney. (Id. at 9-10.)
Sister moved Aunt to a nursing home, moved her
own daughter into Aunt's home, and
“misappropriated” Aunt's social security
retirement *1  checks after Son died. (doc. 7 at 3.)1


Aunt had a will at the time of her death that named
her sole grandchild as the heir to her estate, but the
grandchild signed a disclaimer disavowing any
interest in it. (Id. at 4.) Sister knew that Plaintiff
was incarcerated, but she did not tell him about the
death of Son or Aunt. (Id. at 5.) She opened
probate proceedings for Aunt's estate in the Dallas
County probate court, signed documents in the
probate proceedings as her “niece,” and was
awarded Aunt's estate by Judge. (doc. 3 at 3-5,
10.) Four years after Aunt's death, a relative sent
Plaintiff a letter in prison advising that Aunt had
died, and that Sister “had gotten all of Aunt's
stuff.” (Id. at 9.)


Plaintiff filed a pro se “legal petition” with the
probate court, explaining that he was entitled to
the estate as the only remaining blood relative who
had not disclaimed an interest in the estate, and
that Sister, as a non-relative, had no right to
submit Aunt's will for probate because a power of


1
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attorney designation ends at death. (Id. at 10.) He
also alleged that Sister committed larceny,
embezzlement, and theft; falsely filed documents
indicating that she was Aunt's “niece” to
improperly obtain the estate; and that she never
told him about the deaths of Aunt or Son. (See,
e.g., doc. 3 at 10; doc. 7 at 5.) Instead of fixing the
error by holding an evidentiary hearing, Judge
gave Plaintiff a cause number and sent him a
“letter” stating that he could not maintain care,
custody, and control over the estate because of his
incarceration, “hindering [his] pursuit.” (doc. 7 at
1, 5.) Plaintiff claims that this letter showed that
Judge realized she had improperly awarded the
estate to Sister. (Id.) Judge's failure to stop Sister
from possessing the estate despite her criminal
conduct allegedly amounts to reckless disregard,
displays malice, and shows that she “colluded”
with Sister, who may have worked at the
courthouse at the same time as Judge and has a
daughter with the same first name as Judge. (doc.
3 at 11-13; doc. 7 at 5.) Plaintiff continued to
pursue the estate after *2  receiving Judge's letter,
and he “wrote the probate division for years
without a response” since he received the first
letter from the court “almost 15 years ago.” (doc.
7 at 5, 6.)


2


Plaintiff's lawsuit appears to contend that Judge:
(1) violated her “fiduciary duties” and Texas
probate law by awarding the property to Sister and
not holding an evidentiary hearing when presented
with Plaintiff's claim to the estate; (2) “colluded”
with Sister to “defraud” him of his interest in the
estate; (3) violated his due process rights by
“hindering” his pursuit of the estate by failing to
award it to him or hold an evidentiary hearing; and
(4) acted with deliberate indifference in awarding
the estate to Sister. (See, e.g., doc. 3 at 3, 4, 10, 11;
doc. 7 at 1, 3, 6, 9, 10.) It also appears to claim
that Sister: (1) filed a false statement, i.e., that she
was Aunt's niece, in the probate proceeding; (2)
conspired with Judge to defraud Plaintiff of his
interest in the estate; (3) discriminated against him
with deliberate indifference; (4) employed cruel


and unusual punishment against him; (5)
committed criminal acts such as embezzlement
and/or larceny; (6) converted the property; and (7)
committed fraud by withholding the fact that Aunt
had died. (See, e.g., doc. 3 at 3, 4, 9, 10, 12; doc.7
at 3, 5, 6, 8, 9, 10, 11.) He seeks the return of
funds that Sister misappropriated, including social
security benefit checks that Aunt received after
Son's death, funds in Aunt's bank account
(including those that were used to purchase
property in Paris, Texas), and proceeds from
Aunt's life insurance policies; the return of two
houses to the estate, as well as rental income that
those properties generated; an order awarding the
estate to him; $100,000 in compensatory damages;
$175,000 in mental anguish damages; unspecified
punitive damages; criminal prosecution of Sister;
and the return of black-and-white photos from the
1800's. (doc. 3 at 11; doc. 7 at 11.)


II. PRELIMINARY SCREENING


Plaintiff is a prisoner who has been permitted to
proceed in forma paueris. As a prisoner *3


seeking redress from an officer or employee of a
governmental entity, his complaint is subject to
preliminary screening under 28 U.S.C. 1915A. See
Martin v. Scott, 156 F.3d 578, 579-80 (5th Cir.
1998) (per curium). Because he is proceeding in
forma pauperis, his complaint is also subject to
screening under 1915(e)(2). Both 1915(e)(2)(B)
and 1915(A)(b) provide for sua sponte dismissal
of the complaint, or of any part of it, if it is
frivolous or malicious, fails to state a claim upon
which relief may be granted, or seeks monetary
relief against a defendant who is immune from
such relief. A claim is frivolous when it “lacks an
arguable basis either in law or in fact.” Neitzke v.
Williams, 490 U.S. 319, 325 (1989). A claim lacks
an arguable basis in law when it is “based on an
indisputably meritless legal theory.” Id. at 327. A
claim fails to state a claim upon which relief may
be granted when it fails to plead “enough facts to
state a claim to relief that is plausible on its face.”


3
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Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007); accord Ashcroft v. Iqbal, 556 U.S. 662,
678 (2009).


III. JURISDICTION


Federal courts are courts of limited jurisdiction.
They possess only that power authorized by
Constitution and statute, which is not to be
expanded by judicial decree. Kokkonen v.
Guardian Life Ins. Co. of Am., 511 U.S. 375, 377
(1994) (citations omitted). They “must presume
that a suit lies outside this limited jurisdiction, and
the burden of establishing federal jurisdiction rests
on the party seeking the federal forum.” Howery v.
Allstate Ins. Co., 243 F.3d 912, 916 (5th Cir.
2001). Courts have “a continuing obligation to
examine the basis of their jurisdiction.” See MCG,
Inc. v. Great W. Energy Corp., 896 F.2d 170, 173
(5th Cir. 1990). They may sua sponte raise the
jurisdictional issue at any time. Id.; Burge v.
Parish of St. Tammany, 187 F.3d 452, 465-66 (5th
Cir. 1999). *44


A. Rooker-Feldman Doctrine


The Rooker-Feldman doctrine occupies “narrow
ground” and divests federal district courts of
jurisdiction over “cases brought by state-court
losers complaining of injuries caused by state-
court judgments rendered before the district court
proceedings commenced and inviting district court
review and rejection of those judgments.”  Exxon
Mobil Corp., 544 U.S. at 284; see also Behr v.
Campbell, 8 F.4th 1206, 1209 (11th Cir. 2021)
(noting that the doctrine occupies “narrow
ground”) (further citations omitted). “[F]ederal
district courts, as courts of original jurisdiction,
lack appellate jurisdiction to review, modify, or
nullify final orders of state courts.” See Weekly v.
Morrow, 204 F.3d 613, 615 (5th Cir. 2000)
(quoting Liedtke v. State Bar, 18 F.3d 315, 317
(5th Cir. 1994)). Only the United States Supreme
Court has exclusive jurisdiction to review final
judgments or decrees entered by the highest court
of a state. 28 U.S.C. 1257. The Rooker-Feldman
doctrine has four elements: (1) a state-court loser;


(2) alleging harm caused by a state-court
judgment; (3) that was rendered before the federal
suit began; and (4) the federal suit requests review
and reversal of the state-court judgment. Houston
v. Venneta Queen, 606 Fed.Appx. 725, 730 (5th
Cir. 2015) (citing Exxon Mobil Corp., 544 U.S. at
284).


4


4 This doctrine is named after District of


Columbia Court of Appeals v. Feldman,


460 U.S. 462 (1983) and Rooker v. Fidelity


Trust Co., 263 U.S. 413 (1923). These


decisions “exhibit the limited


circumstances in which [the Supreme]


Court's appellate jurisdiction over state-


court judgments, 28 U.S.C. § 1257,


precludes a United States district court


from exercising subject-matter jurisdiction


in an action it would otherwise be


empowered to adjudicate under a


congressional grant of authority.” Exxon


Mobil Corp. v. Saudi Basic Indus., 544


U.S. 280, 290 (2005).


The Rooker-Feldman doctrine bars consideration
of direct attacks on a state court judgment, as well
as all claims that are inextricably intertwined with
the state court proceedings. See AEP Energy
Services Gas Holding Co. v. Bank of Am., N.A.,
No. CIV.H-03- 4973, 2004 WL 2278770, at *11
(S.D. Tex. Sept. 14, 2004) (“In other words, when
claims asserted at the state and federal *5  levels
are so interwoven that the federal court is ‘in
essence being called upon to review the statecourt
decision,' the Rooker-Feldman doctrine divests the
federal court of subject matter jurisdiction to
conduct such a review.”) (citing Davis v. Bayless,
70 F.3d 367, 375-76 (5th Cir. 1995); United States
v. Shepard, 23 F.3d 923, 924 (5th Cir. 1994)); see
also Roland v. Texas, CIVIL ACTION NO. 4:21-
CV-415-SDJ-CAN, 2022 WL 1192781, at *7, n.10
(E.D. Tex. Jan. 26, 2022), rec. accepted 2022 WL
622320 (E.D. Tex. Mar. 3, 2022); Illinios Cent.
R.R. Co. v. Guy, 682 F.3d 381, 390-91 (5th Cir.
2012) (noting that, while “the doctrine usually
applies only where a plaintiff explicitly attacks the
validity of a state court's judgment, it can also


5
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apply if the plaintiff's claims are so inextricably
intertwined with a state court judgment that the
federal court is in essnce being called upon to
review a state court decision”) (internal quotation
marks and citations omitted); Weaver v. Tex.
Capital Bank, N.A., 660 F.3d 900, 904 (5th Cir.
2011) (per curiam) (noting that, in Fifth Circuit
jurisprudence, “[a] state court judgment is
attacked for purposes of Rooker-Feldman ‘when
the [federal] claims are “inextricably intertwined”
with a challenged state court judgment,' or where
the losing party in a state court action seeks ‘what
in substance would be appellate review of the state
judgment'”) (citations omitted).


1. Award of Estate


Plaintiff's allegations regarding the award of
Aunt's estate to Sister appear to satisfy the last
three elements of the Rooker-Feldman analysis.
He appears to contest the state-court action that
awarded Aunt's estate to Sister. He essentially
claims that this judgment was illegally obtained
and allowed Sister to steal his property. An award
of relief on his claims would require evaluation
and rejection of the state court judgment and a
finding that Plaintiff is the rightful heir and that
Sister either purportrated a fraud on the state court
or acted illegelly in concert with Judge to obtain it.
*66


Ordinarily, the Rooker-Feldman doctrine would
bar that kind of relief because the source of the
injury is the judgment and the requested remedy is
the undoing of that judgment. See, e.g., Sims v.
McDilda, SA-20-CV-00722-XR, 2021 WL 84355,
at *4 (W.D. Tex. Jan. 11, 2021) (noting that claims
for injuries suffered as a result of a state court
judgment-and not pre-judgment conduct- trigger
the Rooker-Feldman doctrine); Blessett v. Garcia,
816 Fed.Appx. 945, 950 (5th Cir. 2020) (per
curiam) (confirming that the Rooker-Feldman
doctrine does not bar all claims of fraud emanating
from concluded state court proceedings but “a
litigant cannot circumvent the doctrine's scope by
merely casting his or her challenge to a state court


judgment as an allegation that the judgment was
obtained through fraud. If the relief a litigant
requests would in substance require the federal
court to invalidate a prior state court judgment, the
Rooker-Feldman doctrine may still be
implicated.”) (citations omitted).


Neverthless, it is not clear that Plaintiff was a
“state court loser”. The Rooker-Feldman doctrine
does not apply “where the party against whom the
doctrine is invoked was a not a party to the
underlying state-court proceeding [,]” and
therefore “was in no position to ask this Court to
review the state court's judgment and has not
directly attacked it in this proceeding.” Lance v.
Dennis, 546 U.S. 459 at 464-465 (2006) (citing
Johnson v. De Grandy, 512 U.S. 997, 1006
(1994)). Lance further clarified that a plaintiff is
not a state court loser for purposes of Rooker-
Feldman just because it is in privity with a party
to the earlier state court action. Id. at 466 (noting
that “[t]he Rooker-Feldman doctrine does not bar
action by nonparties to the earlier state-court
judgment simply because, for purposes of
preclusion law, they could be considered in privity
with a party to the judgment.”). In determining
when Rooker-Feldman might bar the claims of a
non-party to a state court judgment, courts have
focused on whether the non-party was able to
appeal the pertinent state *7  court decision. See,
e.g., Bartolini v. Mongelli, 17-CV-06276 (PKC)
(SJB), 2018 WL 638771, at *3 (E.D.N.Y. Dec. 4,
2018) (“As this Court understands the current
doctrine, the core issue is whether Plaintiff,
though not formally a party to the probate
proceeding, had an opportunity-even if he did not
make use of it-to appeal the alleged harm he
suffered from the Surrogate's Court's ruling in an
action in which he did not have standing to
participate.”) (citing Lance, 546 U.S. at 465).
Here, the exact terms of the judgment or order
awarding the estate to Sister are unclear, as
Plaintiff is not sure that a judgment was entered.
He complains that he was not aware of the probate
proceedings until after the estate was awarded to


7
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Sister. When he filed a petition, the probate court
sent him a letter instead of holding an evidentiary
hearing.


5 Plaintiff responded to two magistrate


judge's questionnaires (MJQ). His answers


constitute amendments to his complaint.


See Macia v. Raul A. (Unknown), Badge


No. 153, 23 F.3d 94, 97 (5th Cir. 1994).


When questioned in an MJQ whether the


estate was awarded by judgment or order,


Plaintiff responded, “I don't know.” (doc.


11 at 1.)


It is also unclear whether Plaintiff could have
appealed the judgment. Section 55.001 of the
Texas Estates Code provides that: “A person
interested in an estate may, at any time before the
court decides an issue in a proceeding, file written
opposition regarding the issue. The person is
entitled to process for witnesses and evidence, and
to be heard on the opposition, as in other suits.”
The term “person interested” means an heir or any
other person having a property right in an estate
being administered. Id. at 22.018(1). Plaintiff
alleges that he was not aware of the disposition of
the property to Sister until after the fact, and
Section 55.001 only allows a written opposition
before an issue has been decided, so he likely
would have lacked standing to appeal it. See
Estate of Lambeck, No. 04-17-00065, 2017 WL
4655020, at *2 (Tex. App.-San Antonio, 2017 no
pet.) (mem. op.) (analyzing whether a party had
standing to appeal a probate judgment by asking
whether the party could file a written opposition
under Section 55.001 of the Texas Estates Code). 
*88


To the extent that Plaintiff was a party to the
judgment awarding the estate, or had the ability to
appeal it and simply did not do so, the Rooker-
Feldman doctrine would preclude jurisdiction over
his request to essentially undo the probate court's
judgment and award him the estate. If he was not a
party to the judgment or could have appealed it,


which may be inferred from his allegations, the
judgment awarding the estate does not trigger the
Rooker-Feldman doctrine.


2. Letter from Judge


Plaintiff also appears to contest a letter he received
from Judge refusing to hold an evidentiary hearing
regarding his claim to the estate. The Rooker-
Feldman doctrine only applies to final judgments.
See, e.g., Burciaga v. Deutsche Bank National
Trust Company, 871 F.3d 380, 385 (5th Cir. 2017)
(citing Ill. Cent. R. Co., 682 F.3d at 390) (stating
that Rooker-Feldman applies only to state court
“final judgment[s]”). To be a final judgment under
Texas law, the the judgment must determine the
rights of the parties and dispose of all the issues
involved so that no future action by the court will
be necessary to settle and determine the entire
controversy. See Wagner v. Warnasch, 156 Tex.
334, 295 S.W.2d 890, 892 (Tex. 1956).


It is unclear whether the letter was an order or
judgment, or just an informal communication from
the court. Plaintiff says that he was given a cause
number, but he provides no other details. Because
it is not clear that the letter from Judge was a final
judgment, it does not appear to implicate the
Rooker-Feldman doctrine.


B. Probate Exception


"The probate exception is a judicially created
limitation on federal court subject matter
jurisdiction...." Mitchell v. Jefferson, No.
5:18CV21-JRG-CMC, 2018 WL 1516773, at *9
(E.D. Tex. Mar. 28, 2018) (citing Lemery v. Ford
Motor Co., 205 F.Supp.2d 710, 712 (S.D. Tex.
2002)). Under *9  this exception, federal courts are
prohibited from “(1) probating or annulling a will
or (2) seek[ing] to reach a res in custody of a state
court' by endeavoring to dispose of [such]
property.” Curtis v. Brunsting, 704 F.3d 406, 409
(5th Cir. 2013) (alterations in original) (quoting
Marshall v. Marshall, 547 U.S. 293, 312-13
(2006)). The Fifth Circuit has held that the
determination of “whether the probate exception
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deprives a federal court of jurisdiction...requires a
two-step inquiry into (1) whether the property in
dispute is estate property within the custody of the
probate court[,] and (2) whether the plaintiff's
claims would require the federal court to assume
in rem jurisdiction over that property.” Id. If the
answer to both questions is yes, then the probate
exception precludes a federal court from
exercising subject matter jurisdiction.


Liberally construing his pleadings, Plaintiff claims
entitlement to: (1) Aunt's social security benefit
checks obtained after the death of her son but
before her death, (2) Aunt's life insurance policy
or policies, (3) the life insurance policy of Aunt's
son, who predeceased her, (4) the money in Aunt's
bank account, which Sister used to purchase
property; and (5) two houses that belonged to
Aunt, as well as rental money generated from
those houses. (doc. 3 at 11; doc. 7 at 11.) As for
the two houses in particular, he asks the Court to
return this property and the rental income it
generated to the estate and to then award the estate
to him.


Initially, social security benefits or other funds
taken from Aunt before she died were not part of
the estate at the time of her, and the probate
exception does not apply. Osborn v. Griffin, 865
F.3d 417, 435 (6th Cir. 2017) (noting that
“property that a party removes from a decedent's
estate prior to his death is not part of the res that is
distributed by the probate court...”). Similarly, a
decedent's life insurance proceeds are not subject
to disposition by will, are not subject to the rules
of intestate distribution, and are therefore not part
of a decedent's estate under Texas law. *10  See
Valdez v. Ramirez, 574 S.W.2d 748, 750 (Tex.
1978). The probate exception also does not apply
to them.


10


Nor does the probate exception bar Plaintiff's
claim for in personam damages, such as his claims
for mental anguish damages. See, e.g., Balestra v.
Balestra-Leigh, No. 3:09-CV-00563-RCJ-(RAM),
2010 WL 2836400, at *3 (D. Nev. July 15, 2010)


(“If a plaintiff seeks a judgment out of estate
property, the probate exception applies to bar
federal jurisdiction. But, if he seeks only general
in personam damages against a representative of
an estate or a third-party stemming from
testamentary or probate matters, the probate
exception does not apply.”) (citing Lefkowitz v.
Bank of New York, 528 F.3d 102, 107-08 (2d Cir.
2007); see also Jones v. Brennan, 465 F.3d 304,
307-08 (7th Cir. 2006) (holding that a claim for
breach of fiduciary duty against the administrator
of the estate is not subject to the probate
exception).


The probate exception does preclude jurisdiction
over any claim “seek[ing] to set aside or
appropriate assests that a probate court previously
distributed” and then awarding those assets in a
manner different from the probate court, however.
Carroll v. Hill, 559 F.Supp.3d 645, 653 (N.D.
Ohio 2021) (citing Marshall, 547 U.S. at 311-12);
Cartwright v. Estate of Peterson, No. 3:17-cv-
01464, 2018 WL 4945232, at *4 (M.D. Tenn. July
2, 2018)). In Carroll, the plaintiff sought, among
other things, to “invalidate the will and estate
distribution and declare her the ‘lawful heir...'”
Carroll, 559 F.Supp.3d at 653. The court found
that the probate exception barred that kind of relief
because it would require the court to “invalidate
an estate probated 20 years ago.” Id.


So too here, the probate exception does not allow
alteration of the distribution of property from an
estate that was probated years ago. It precludes
jurisdiction over Plaintiff's claims to put property
back into the custody of the estate and then award
the estate to him. As noted, however, Plaintiff also
requests other kinds of relief, and not all of the
property at issue was in the estate. *1111


IV. REPRESENTATION OF ESTATE


Plaintiff indicates that he is suing pro se on behalf
of Aunt's estate. (doc. 7 at 4.)
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Section 1654 allows parties in federal courts to
“plead and conduct their cases personally or by
counsel.” 28 U.S.C. § 1654. “[I]ndividuals who do
not have a law license may not represent other
parties in federal court even on a next friend
basis,” however. Weber v. Garza, 570 F.2d 511,
514 (5th Cir. 1978); Guajardo v. Luna, 432 F.2d
1324 (5th Cir. 1970) (holding that only licensed
lawyers may represent others in federal court). “A
person with capacity under state law to represent
an estate in a survival action may proceed pro se if
that person is the only beneficiary and the estate
has no creditors,” however. Rodgers v. Lancaster
Police & Fire Dept., 819 F.3d 205, 211 (5th Cir.
2016). Plaintiff does allege that he is the only
beneficiary because Aunt's grandchild disclaimed
her interest in the estate, and that the the estate has
no creditors. (See doc. 7 at 8.)


Plaintiff does not appear to make any survivor
claims on behalf of the estate; for the most part,
his claims are personal. He claims he has been
harmed because the estate and other property was
not awarded to him. The only relief he arguably
seeks on behalf of the estate is for the monetary
value of two houses that were in the estate-and the
rent value that they generated-to be returned to the
estate (and then awarded to him). (doc. 7 at 11.)
But “generally, personal representatives of the
decedent's estate are the only people entitled to
sue to recover estate property.” Shepherd v.
Ledford, 962 S.W.2d 28, 21 (Tex. 1998). Under
the Texas Estates Code, a “personal
representative” is defined as an executor or
administrator, or a successor thereof. TEX. EST.
CODE. § 22.015. Plaintiff does not allege that he
serves in any of those capacities.  Any claims on
behalf of the estate should *12  be dismissed
without prejudice.


6


12


6 When it is alleged and proven that there is


no administration pending and none


necessary, an “heir” may also maintain an


action to recover estate property. See Turk


v. Mangum, 268 F.Supp.3d 928, 935 (S.D.


Tex. 2017) (citing Rodgers, 819 F.3d at


212-13) (further citation omitted). An


“heir” is defined under Texas law as a


“person who is entitled under the statutes


of descent and distribution to a part of the


estate of a decedent who dies intestate.”


TEX. EST. CODE § 22.015. Aunt died


with a will, so Plaintiff is not an “heir”


under these facts. See Turk, 268 F.Supp.3d


at 935 (noting that whether one is an “heir”


for purposes of the Texas Surival Statute is


determined by reference to the relevant


sections of the Texas Estates Code).


V. SECTION 1983


Plaintiff brings claims against Judge and Sister
under 42 U.S.C. 1983. That statute “provides for a
federal cause of action for the deprivation, under
color of law, of a citizen's ‘rights, privileges, or
immunities secured by the Constitution and
laws'of the United States.” Livadas v. Bradshaw,
512 U.S. 107, 132 (1994). To state a § 1983 claim,
Plaintiff must allege facts that show (1) he has
been deprived of a right secured by the
Constitution and the laws of the United States; and
(2) the deprivation occurred under color of state
law. See Flagg Bros., Inc v. Brooks, 436 U.S. 149,
155 (1978); Cornish v. Corr. Servs. Corp., 402
F.3d 545, 549 (5th Cir. 2005). “To state a cause of
action under section 1983, the [plaintiff] must
allege that the person who deprived him of a
federal right was acting under color of law.”
Priester v. Lowndes Cty., 354 F.3d 414, 420 (5th
Cir. 2004).


A. Eleventh Amendment


The Eleventh Amendment states that “[t]he
Judicial power of the United States shall not be
construed to extend to any suit in law or equity,
commenced or prosecuted against one of the
United States by Citizens or Subjects of any
Foreign State.”  “This withdrawal of jurisdiction
effectively confers an immunity from suit.” P.R.
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc.,
506 U.S. 139, 144 (1993). Therefore, “an
unconsenting State is immune from suits brought
in federal courts by her own citizens as well as by


7
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citizens of another State.” Edelman v. Jordan, 415
U.S. 651, 663 (1974). *13  It is also well-settled
that “[t]he Eleventh Amendment bars a suit
against state officials when ‘the state is the real,
substantial party in interest.'” Pennhurst State Sch.
& Hosp. v. Halderman, 465 U.S. 89, 101 (1984)
(quoting Ford Motor Co. v. Dep't of Treasury, 323
U.S. 459, 464 (1945)), overruled on other grounds
by Lapides v. Bd. of Regents of Univ. Sch. Sys. of
Georgia, 535 U.S. 613 (2002). Eleventh
Amendment immunity applies to both federal and
state law claims brought in federal court. See Raj
v. La. State Univ., 714 F.3d 322, 328-29 (5th Cir.
2013) (determining that sovereign immunity bars
both federal and state law claims brought in
federal court); Robertson v. McShan, No. 05-
20055, 2005 WL 2673516, at *1 (5th Cir. Oct. 20,
2005) (per curium) (finding that Eleventh
Amendment immunity divests federal courts of
jurisdiction to hear both federal and state law
claims).


13


7 The terms “state soverign immunity” and


“Eleventh Amendment immunity” are


“often used interchangeably to mean the


same thing.” Union Pacific R. Co. vv.


Louisiana Public Service Com'n, 662 F.3d


336, 340, n.4 (5th Cir. 2011) (citations


omitted).


Although Congress has the power to abrogate that
immunity through the Fourteenth Amendment,
Kimelv. Fla. Bd. of Regents, 528 U.S. 62, 72-76
(2000), and the State may waive its immunity by
consenting to suit, AT&T Commc'ns v. BellSouth
Telecomms. Inc., 238 F.3d 636, 643 (5th Cir.
2001), the State has not waived its immunity by
consenting to suit, nor has Congress abrogated the
Eleventh Amendment immunity by enacting 42
U.S.C. § 1983. See Will v. Mich. Dep't of State
Police, 491 U.S. 58, 71 (1989); Hines v. Miss.
Dep't of Corr., No. 00-60143, 2000 WL 1741624,
at *3 (5th Cir. Nov. 14, 2000) (per curiam).
Additionally, “Congress did not abrogate Eleventh
Amendment immunity by granting federal courts
supplemental jurisdiction over state law claims in


28 U.S.C. § 1367(a).” Roberson, 2005 WL
2673516, at *1 (citing Raygor v. Regents of Univ.
of Minn., 534 U.S. 533, 541-42 (2002)).


Plaintiff sues Judge in her official capacity only.
(See doc. 7 at 1; doc. 3 at 4.) An official capacity
claim is merely another way of pleading an action
against the entity of which the individual *14


defendant is an agent. See Kentucky v. Graham,
473 U.S. 159, 165 (1985). Plaintiff's suit against
Judge in her official capacity is a suit against the
State. See Florance v. Buchmeyer, 500 F.Supp.2d
618, 638-39 (N.D. Tex. 2007); see also Elie v.
Ashford, No. 3:16-CV-2032-L-BH, 2016 WL
4276009, at *2 (N.D. Tex. July 14, 2016), rec.
accepted 2016 WL 4268930 (N.D. Tex. Aug. 15,
2016). Because there is no waiver, absent an
exception, the Eleventh Amendment bars
Plaintiff's claims against Judge.


14


The Supreme Court has created an exception to
Eleventh Amendment immunity for suits for
injunctive or declaratory relief against individual
state officials. Raj, 714 F.3d at 328 (citing Ex
parte Young, 209 U.S. 123, 155-56 (1908)); see
also Nelson v. Univ. of Tex. at Dallas, 535 F.3d
318, 321-22 (5th Cir. 2008) (“Pursuant to the Ex
Parte Young exception, the Eleventh Amendment
is not a bar to suits for prospective relief against a
state employee acting in his official capacity.”).
Under this exception, “claims against state
officials for prospective injunctive relief under §
1983 . . . are not barred by sovereign immunity.”
Kobaisy v. Univ. of Miss., 624 Fed.Appx. 195, 198
(5th Cir. 2015) (citing Nelson, 535 F.3d at 324);
see May v. N. Tex. State Hosp., 351 Fed.Appx.
879, 880 (5th Cir. 2009) (citing Aguilar v. Tex.
Dep't of Crim. Justice, 160 F.3d 1052, 1054 (5th
Cir. 1998) (stating that the Ex Parte Young
exception “applies to suits that allege a violation
of federal law that are ‘brought against individual
persons in their official capacities as agents of the
state, and the relief sought must be declaratory or
injunctive in nature and prospective in effect.'”)).
For the Ex parte Young exception to apply, the suit
must “(1) be brought against state officers who are
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acting in their official capacities; (2) seek
prospective relief to redress ongoing conduct; and
(3) allege a violation of federal, not state, law.”
Williams on Behalf of J.E. v. Reeves, 954 F.3d 729,
736 (5th Cir. 2020) (citing NiGen Biotech, L.L.C.
v. Paxton, 804 F.3d 389, 394 (5th Cir. 2015)). *1515


To the extent that Plaintiff is seeking injunctive
relief, he does not identify an ongoing federal
violation. He alleges only violations that
previously occurred. Accordingly, the Eleventh
Amendment bars Plaintiff's official-capacity
claims-whether premised upon state or federal
law-against Judge. See Turnage v. Britton, 29 F.4th
232, 239 (5th Cir. 2022) (“Young does not apply
when the injurious conduct occurred ‘at one time
or over a period of time in the past.'”) (citing Corn
v. Miss. Dep't of Pub. Safety, 954 F.3d 268, 275
(5th Cir. 2020) (citing, in turn, Papasan v. Allain,
478 U.S. 265, 278 (1986)).8


8 Even if Plaintiff were seeking monetary


damages against Judge in her individual


capacity, absolute judicial immunity would


bar such claims. The actions about which


Plaintiff complains were judicial in nature.


(See doc. 7 at 5.) He does not allege that


she acted in the absence of jurisdiction.


Stewart v. Criminal Dist. Court of La.,


Civil Action No. 08-3731, 2008 WL


4758610, at *2 (E.D. La. Oct. 30, 2008)


(“Because there is no question that Judge


Marullo has jurisdiction over plaintiff's


criminal case and that any of his rulings in


that matter are performed in the exercise of


his judicial functions, he is entitled to


absolute immunity.); Knight v. 24th


Judicial Dist. Court Section A, Civil


Action No. 06-4537, 2006 WL 4017837, at


*2 (E.D. La. Oct. 17, 2006); Blaney v.


Meyers, No. 3:08-CV-1869-P, 2009 WL


400092, at *2 (N.D. Tex. Feb. 17, 2009)


(judges' actions-making trial and pre-trial


rulings-were done in their “capacities and


functions as judges”); (citing Boyd v.


Biggers, 31 F.3d 279, 284 (5th Cir. 1994));


Dominic v. Goldman, 560 F.Supp.3d 579


(D.N.H. 2021) (finding that probate judge


was entitled to absolute judicial immunity


because her actions in appointing an


executor and special administrator and


denying recusal motion and motions to toll


the statute of limitations were taken in


judge's capacity as judge of the probate


court). This absolute judicial immunity


applies even though it is alleged that Judge


acted in a conspiracy and “committed


grave procedural errors.” Mitchell v.


McBryde, 944 F.2d 229, 230 (5th Cir.


1991). This same analysis-and immunity-


applies to any claims for monetary


damages against Judge in her individual


capacity under Texas law. See Sharp v.


Palmisano, No. 16-5429, 2013 WL


5969661, at *4 (E.D. La. Nov. 8, 2013)


(citing Hawkins v. Walvoord, 25 S.W.3d


882, 890 (Tex. App.-El Paso 2000, pet.


denied) (recognizing that Texas' judicial


immunity principles mirror the federal


judicial immunity doctrine).


B. State Actor Requirement


Plaintiff asserts a § 1983 conspiracy claim against
Sister for “colluding” with Judge to “defraud” him
of his interest in the estate, presumably in
violation of his due process rights. (See doc. 7 at
5.) He also claims that Sister discriminated against
him with deliberate indifference, and, in some
unspecified way, employed cruel and unusual
punishment. (See doc. 7 at 3.)9


9 Although Plaintiff claims that Sister


worked at one point for the city of Dallas,


he admits that he cannot “truthfully state if


she was employed by the City at the time


of this incident.” (doc. 7 at 5.)


“To state a cause of action under section 1983 [the
plaintiff] must allege that the person who *16


deprived him of a federal right was acting under
color of [state] law.” Priester v. Lowndes v. Cty.,
354 F.3d 414, 420 (5th Cir. 2004). To show a
conspiracy between a private citizen like Sister
and a state actor sufficient to satisfy § 1983's state
action requirement, a plaintiff must “allege
specific facts showing ‘(1) an agreement between


16
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the private and public defendants to commit an
illegal act and (2) a deprivation of constitutional
rights.'” Bogus v. Harris County District Attorney,
830 Fed.Appx. 746, 748 (5th Cir. 2020) (citing
Priester, 354 F.3d at 420). A bald allegation that a
conspiracy exists, unsupported by any factual
allegations, is insufficient. Lynch v. Cannatella,
810 F.2d 1363, 1370 (5th Cir. 1987); see also
Green v. State Bar of Tex., 27 F.3d 1083, 1089 (5th
Cir. 1994) (stating that a plaintiff is required to
allege facts sufficient to suggest an agreement
among one or more parties).


Plaintiff “believes”a conspiracy existed because
Sister and Judge may have at one time worked in
the same building and because Sister has a
daughter with the same first name is Judge. (See
doc. 7 at 3, 5.) These allegations are totally
speculative and do not show an agreement of any
kind between the two defendants. See Bogus, 830
Fed.Appx. at 748 (refusing to find a conspiracy
supported only by speculative and conclusory
allegations). Any claims against Sister under §
1983 should be dismissed for failure to state a
claim.  *171017


10 Any § 1983 claims are also time-barred.


“The statute of limitations for a suit


brought under § 1983 is determined by the


general statute of limitations governing


personal injuries in the forum


state.”Piotrowski v. City of Houston, 237


F.3d 567, 576 (5th Cir.), cert denied, 534


U.S. 820 (2001). In view of Texas' two-


year statute of limitations for personal


injury claims, Plaintiff “had two years to


file suit from the date” that his § 1983


claims accrued. Id.; see also Hatchet v.


Nettles, 201 F.3d 651, 653 (5th Cir. 2000).


“The cause of action accrues, so that the


statutory period begins to run, when the


plaintiff knows or has reason to know of


the injury which is the basis of the action.”


Gonzales v. Wyatt, 157 F.3d 1016, 1020


(5th Cir. 1998). Here, Plaintiff alleges that


he has been writing the “probate division


for years without a response” to contest the


award of Aunt's estate to Sister, and that


his “letters are unanswered since [he] got


the first one almost 15 years ago.” (doc. 7


at 5.) Because there are no apparent


grounds for tolling of the limitations


period, any § 1983 claims may also be


dismissed as untimely. See Hunter v.


Christian, CIVIL ACTION NO. 21-cv-


1137, 2021 WL 2046429, at *2 (W.D. La.


May 3, 2021) (dismissal of § 1983 claims


at the pleading stage appropriate where the


claims were plainly untimely and there


were no “apparent exceptions or grounds


for tolling of the limitations period”).


VI. STATE LAW CLAIMS


Plaintiff also alleges state law causes of action
against Sister.11


11 Plaintiff also alleges state law causes of


action against Judge; as discussed, the


Eleventh Amendment bars those claims


against Judge in her official capacity,


which is the only capacity in which he sues


her.


Under § 1367(a), federal courts have
“supplemental jurisdiction over all other claims
that are so related to claims in the action within
[its] original jurisdiction that they form part of the
same case or controversy under Article III of the
United States Constitution.” In essence, § 1367(a)
grants the courts the “power to hear a state law
claim under pendant or supplemental jurisdiction
if (1) the federal issues are substantial, even if
subsequently decided adverse to the party
claiming it; and (2) the state and federal claims
derive from a common nucleus of operative fact.”
McKee v. Texas Star Salon, LLC, No. 3:15-CV-
1162-D, 2007 WL 2381246, at *4 (N.D. Tex. Aug.
21, 2007) (citations omitted); see also United
Mine Workers v. Gibbs, 383 U.S. 715, 727 (1996).
When all federal claims are dismissed prior to
trial, the general rule in this circuit is to decline
exercising jurisdiction over the remaining state
law claims. LaPorte Constr. Co. v. Bayshore Nat'l
Bank, 805 F.2d 1254, 1257 (5th Cir. 1986); see


10
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28 U.S.C. § 1367(c).  


also 28 U.S.C. 1367(c)(3).  This rule is “neither
mandatory nor absolute.” Smith v. Amedisys Inc.,
298 F.3d 434, 447 (5th Cir. 2002) (citation
omitted). Rather, district courts are given wide
discretion in deciding whether to exercise
jurisdiction under such circumstances. See *18


Heaton v. Monogram Credit Card Bank, 231 F.3d
994, 997 (5th Cir. 2000); Noble v. White, 996 F.2d
797, 799 (5th Cir. 1993); see also United Mine
Workers, 383 U.S. at 726 (“[P]endant jurisdiction
is a doctrine of discretion, not of [a] plaintiff's
right.”). In exercising this discretion, courts should
consider issues of judicial economy, convenience,
and fairness to the litigants. LaPorte Constr. Co.,
805 F.2d at 1257. However, “no single factor is
dispositive.” Mendoza v. Murphy, 532 F.3d 342,
346 (5th Cir. 2008).


12


18


12 Under § 1367(c), a court may decline to


exercise supplemental jurisdiction over a


state claim if:


(1) the claim raises a novel or


complex issue of law,


(2) the claim substantially


predominates over the claim or


claims over which the district


court has original jurisdiction,


(3) the district court has


dismissed all claims over which it


had original jurisdiction, or


(4) in exceptional circumstances,


there are other compelling


reasons for declining jurisdiction.


Here, the factors weigh in favor of retaining
jurisdiction over Plaintiff's state law claims
because they arise from the same “common
nucleus of operative facts” as his federal claims.
Requiring Plaintiff to litigate his claims in state
court would “necessarily require consideration by
two district courts of the same operative fact[s]”
and the “same legal issues.” See McKee, 2007 WL
2381246, at *4. Given that Plaintiff's claims are


meritless, allowing him to file suit in state court
would impose unnecessary expenses on the court
system and the parties involved. See McCall v.
Peters, No. 3:00-CV-2247-D, 2003 WL 21488211,
at *12 (N.D. Tex. May 11, 2003), aff'd, 108
Fed.Appx. 862 (5th Cir. 2004) (in determining
whether to exercise pendant or supplemental
jurisdiction, the court may consider factors such as
the amount of time and resources spent
adjudicating a case).


A. Fraud


The filing-false-documents and withholding-
information claims may be liberally construed as
fraud claims. A valid fraud claim under Texas law
includes six elements: (1) the defendant made a
material, actionable representation; (2) the
representation was false; (3) the defendant knew
the representation was false or made it recklessly
without any knowledge of its truth; (4) the
defendant intended to induce the plaintiff to act
upon the representation; (5) the plaintiff actually
and justifiably relied upon the false representation;
and (6) the plaintiff thereby suffered injury. *19


See Visa, Inc. v. Sally Beauty Holdings, Inc.,
Docket No. 02-20-00339-CV, 2021 WL 5848758,
at *12 (Tex. App.-Fort Worth Dec. 9, 2021)
(petition for review filed Tex. No. 22-0024, Feb.
23, 2022) (further citations omitted).


19


Plaintiff fails to allege that he relied on the
supposedly false statement made to the probate
court. In fact, he claims that he did not know about
the statement; when he discovered it, he contested
it. Any fraud claim premised upon a false
statement to the probate court lacks merit.


As for the claim that Sister illegally withheld
information from him about Aunt's death, failure
to disclose information will not constitute fraud
unless there is first a duty to disclose the
information. Bradford v. Vento, 48 S.W.3d 749,
755 (Tex. 2001). Such a duty to disclose
information usually depends on a fiduciary
relationship. Absent a fiduciary relationship, such
a duty to disclose is present in three situations: (1)


11
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when a party voluntarily discloses information, the
party has the duty to disclose the whole truth; (2)
when a party makes a representation, he has a duty
to disclose new information when he is aware the
new information makes the earlier representation
misleading or untrue; and (3) when a party makes
a partial disclosure and conveys a false
impression, the party has a duty to speak. See
George Joseph Assets, LLC v. Chenevert, 557
S.W.3d 755, 765 (Tex. App.-Houston [14th Dist.]
2018, pet. denied.).


Plaintiff does not allege the existence of a
fiduciary relationship between himself and Sister,
and a family relationship does not by itself
establish a fiduciary relationship. Texas Bank &
Trust Co. v. Moore,595 S.W.2d 502, 508 (Tex.
1980). Nor does Plaintiff allege facts showing that
any of the other circumstances under which a duty
to disclose might exist. This claim is meritless.


B. Conspiracy to Commit Fraud


Plaintiff also claims that Sister and Judge
“colluded” to “defraud” him of his interest in the 
*20  estate. To establish a conspiracy claim,
Plaintiff must prove both civil conspiracy and
underlying fraud or concealment. See American
Tobacco Co. v. Grinnell, 951 S.W.2d 420, 438
(Tex. 1997). The elements of a civil conspiracy
under Texas law require: (1) two or more persons;
(2) with an object to be accomplished; (3) who
have a meeting of the minds on the object or
course of action; (4) who commit one or more
unlawful, overt acts; and (5) damages proximately
result. Leigh v. Danek Medical, Inc., 28 F.Supp.2d
401, 405 (N.D. Tex. 1998). As discussed, Plaintiff
has not adequately alleged a fraud claim-either by
affirmative misrepresentation or omission. He also
admits that his claim is speculative, and he alleges
no facts showing an agreement between Judge and
Sister to do anything, much less engage in fraud.
This claim is meritless.


20


C. Criminal Statutes


Plaintiff also appears to allege that Sister engaged
in criminal activity. He claims that she stole social
security benefit checks from Aunt, illegally cashed
Aunt's life insurance policies, and committed
larceny, embezzlement, and fraud to obtain the
estate. (doc. 7 at 3, 8-9, 11.)


To the extent that Plaintiff purports to assert
claims under the Texas Penal Code, he does not
have standing to pursue violations of the criminal
statutes. See Burch v. Freedom Mortgage Corp.,
No. 4:19-CV-629-A, 2019 WL 5457687, at *3
(N.D. Tex. Oct. 24, 2019) (citing Clark v. Bank of
Am., N.A., No. SA-13-CA-281-BP, 2014 WL
12580443, at *3-4 (W.D. Tex. Mar. 20, 2014);
Purported Lien or Claim Against Yolanda Bond v.
Barrett Daffin Frappier Turner & Engel, LLP, No.
G-12-188, 2013 WL 1619691, at *10 (S.D. Tex.
Mar. 22, 2013)).  *211321


13 If Plaintiff is seeking a writ of mandamus


compelling Judge or some other state


official to intiate criminal proceedings


against Sister, that relief is also unavailable


in this action. See, e.g., Ochoa v. Collier,


802 Fed.Appx. 101, 105 (5th Cir. 2020)


(noting that federal courts “do not have


jurisdiction to issue a writ [of mandamus]


against a state actor or state agencies”)


(citing Moye v. Clerk, Dekalb Cty. Superior


Court, 474 F.2d 1275, 1276 (5th Cir.


1973)).


D. Conversion


Plaintiff's claims that Sister kept Aunt's property
from him may also be liberally construed as
alleging a conversion claim.


“The unauthorized and wrongful assumption and
exercise of dominion and control over the personal
property of another, to the exclusion of or
inconsistent with owner's rights, is in law a
conversion.” Hunt v. Baldwin, 68 S.W.3d 117, 131
(Tex. App.-Houston [14th Dist.] 2001, no pet.)
(quoting Waisath v. Lack's Stores, Inc., 474
S.W.2d 444, 447 (Tex. 1971)). The elements of a
cause of action for conversion are “(1) the plaintiff
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owned or had possession of the property or
entitlement of possession; (2) the defendant
unlawfully and without authorization assumed and
exercised control over the property to the
exclusion of, or inconsistent with, the plaintiff's
rights as an owner; (3) the plaintiff demanded
return of the property; and (4) the defendant
refused to return the property.” Burns v. Rochon,
190 S.W.3d 263, 268 (Tex. App.-Houston [1st
Dist.] 2006, no pet.).


As noted, any life insurance proceeds from Aunt's
life insurance policy and post-death social security
survivor benefits are not estate property; Plaintiff,
who only claims an interest in the estate, does not
state any plausible ownership claim to them. As
for property allegedly stolen from Aunt before her
death, it was also not property of the estate, and
Plaintiff has not alleged any facts showing
ownership of it. As for the former estate property,
Plaintiff has not alleged that Sister's possession of
estate property was unlawful for purposes of
conversion, since he alleges that she possessed it
under a court order. It is well-established that one
possessing property under the terms of a court
order that is valid on its face is not liable for
conversion. See, e.g., Little v. Fulps, No. 05-02-
827-CV, 2002 WL 31831367, at *1 (Tex. App.-
Dallas Dec. 18, 2002) (unpublished) (holding that
plaintiff did not satisfy unlawful and unauthorized
prong where seizure was pursuant to “facially *22


valid court order [and] in accordance with its
terms”); Hornibrook v. Richard, 488 Mass. 74, 83
(2021) (no claim for conversion when the house at
issue was sold pursuant to order of a probate
court); see also Whitehead v. Allied Signal, Inc.,
1998 WL 874868, at *2 (10th Cir. 1998) (“It is a
general rule of tort law that court orders validate
actions that would otherwise constitute intentional
property torts such as conversion and trespass.”)
(citations omitted). While Plaintiff claims that the
award of the estate to Sister violated probate law
and was generally incorrect, he does not allege
that the state probate court lacked the jurisdiction
to enter the award, or that it was irregular in form.


See, e.g., American States Ins. Co. v. Citizens
Fidelity Bank & Trust Co., 662 S.W.2d 851 (Ky.
App. 1983) (explaining that, for purposes of
whether court order serves as a privilege to tort of
conversion, an order is valid or fair when it is (1)
regular in form, (2) issued by a court having the
authority to issue it and jurisdiction over the
property, and (3) issued after all other proceedings
required for its proper issuance have duly taken
place). He fails to allege Sister's possession of the
estate property was unlawful for purposes of
conversion. Nor does Plaintiff allege the
remaining elements of a conversion claim-that he
demanded return of the property from Sister, and
that she refused to return it.


22


14


14 Additionally, Plaintiff's state law claims are


untimely. The statute of limitations for


fraud under Texas law is four years. See


TEX. CIV. PRAC. & REM. CODE


16.004(a)(5). Claims of civil conspiracy to


commit fraud are governed by a two-year


statute of limitations under Texas law.


Navarro v. Grant Thorton, LLP, 316


S.W.3d 715, 719 (Tex. App.-Houston [14th


Dist., 2018, no pet,). Conversion claims are


also governed by a two-year statute of


limitations. TEX. CIV. PRAC. & REM.


16.003; see also HEI Resources, Inc. v. S.


Lavon Evans, Jr. Operating Co., Inc., Civil


Action No. 5:09-CV-124, 2011 WL


1230338, at *7 (S.D. Tex. Mar. 29, 2011).


“When possession is initially lawful and


there is no demand and unqualified refusal,


a cause of action accrues upon the


discovery of facts supporting the cause of


action, or upon demand and refusal,


whichever occurs first.” Varel Mfg. v.


Acetylene Oxygen Co., 990 S.W.2d 486,


498 (Tex. App.-Corpus Christi-Edinburg


1999, no pet.) (citations omitted).


According to the complaint, Plaintiff knew


about Sister's actions more than four years


before he filed this suit; he filed a petition


with the probate court 15 years before


filing this suit. No basis for tolling


limitations is apparent from the pleadings.
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In conclusion, exercise of supplemental
jurisdiction over Plaintiff's state law claims is
appropriate, and his claims against Sister should
be dismissed with prejudice for failure to state a 
*23  claim upon which relief can be granted.23


VII. OPPORTUNITY TO AMEND


The Fifth Circuit is inclined to give pro se
plaintiffs several opportunities to state a claim
upon which relief can be granted. See Scott v.
Brynes, No. 3:07-CV-1975-D, 2008 WL 398314,
at *1 (N.D. Tex. Feb. 13, 2008); Sims v. Tester,
No. 3:00-CV-0863-D, 2001 WL 627600, at *2
(N.D. Tex. Feb. 13, 2001). Courts therefore
typically allow pro se plaintiffs an opportunity to
amend their complaints when the action is to be
dismissed pursuant to a court order. See Robinette
v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,
No. 3:96-CV-2923-D, 2004 WL 789870, at *2
(N.D. Tex. Apr. 12, 2004); Sims, 2001 WL
627600, at *2.


Leave to amend is not necessary, however, where
the plaintiff has already plead his best case. See
Wiggins v. La. State Univ.-Health Care Servs. Div.,
710 Fed.Appx. 625, 627 (5th Cir. 2017) (citations
omitted). A verified questionnaire response allows
a plaintiff to plead his or her best case and is a
valid way for a pro se litigant to amend his
complaint. See Nixon v. Abbott, 589 Fed.Appx.
279 (5th Cir. 2015) (per curiam) (“Contrary to
Nixon's argument, he was given the opportunity to
amend his complaint in his responses to the
magistrate judge's questionnaire, which has been
recognized as an acceptable method for a pro se
litigant to develop the factual basis for his
complaint.”). Because Plaintiff responded to two
questionnaires, he has pleaded his best case, and
leave to amend is not warranted.


VIII. RECOMMENDATION


All of Plaintiff's claims against Judge in her
official capacity should be DISMISSED
WITHOUT PREJUDICE for lack of subject
matter jurisdiction under the Eleventh


Amendment. Any claims for the return of property
to Aunt's estate and/or an order awarding him the
estate should *24  also be DISMISSED
WITHOUT PREJUDICE for lack of subject
matter jurisdiction under the probate exception to
federal jurisdiction. Any claims on behalf of the
estate should be DISMISSED WITHOUT
PREJUDICE. Plaintiff's remaining claims against
Sister should be DISMISSED WITH
PREJUDICE under 28 U.S.C. §§ 1915 and
1915(e)(2)(B)for failure to state a claim upon
which relief may be granted.


24


SO RECOMMENDED.


INSTRUCTIONS FOR SERVICE AND
NOTICE OF RIGHT TO APPEAL/OBJECT


A copy of these findings, conclusions and
recommendation shall be served on all parties in
the manner provided by law. Any party who
objects to any part of these findings, conclusions
and recommendation must file specific written
objections within 14 days after being served with a
copy. See 28 U.S.C. § 636(b)(1); Fed.R.Civ.P.
72(b). In order to be specific, an objection must
identify the specific finding or recommendation to
which objection is made, state the basis for the
objection, and specify the place in the magistrate
judge's findings, conclusions and recommendation
where the disputed determination is found. An
objection that merely incorporates by reference or
refers to the briefing before the magistrate judge is
not specific. Failure to file specific written
objections will bar the aggrieved party from
appealing the factual findings and legal
conclusions of the magistrate judge that are
accepted or adopted by the district court, except
upon grounds of plain error. See Douglass v.
United Servs. Automobile Ass'n, 79 F.3d 1415,
1417 (5th Cir. 1996). *2525
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Memorandum Opinion and Order
Honorable Edmond E. Chang, United States District Judge


Duane Wolfram's will ordered his executor to create two trusts. One, the Marital Trust, was to provide for
Duane's wife, Sandra Wolfram. The other, the Family Trust, was to provide for Sandra and Duane's children,
including Blair Wolfram. (Sandra is Blair's stepmother.) Sandra was executor of Duane's estate and a co-trustee
of the two trusts. Duane died and his estate went through probate in the late 1990s. Now, Blair sues Sandra,
alleging that she kept Duane's money for herself instead of funding and administering the trusts per Duane's
wishes.  (He also names Rebecca Wolfram and Charles Urban as defendants but does not allege that they did
anything wrong; they are named as necessary parties.) Sandra moves to dismiss. R. 13. For the reasons stated
below, her motion is denied.


1


1 Subject matter jurisdiction arises under 28 U.S.C. § 1332. No plaintiff is a citizen of the same state as any defendant:


Blair is a citizen of Minnesota; Sandra of Illinois; Rebecca of Illinois; and Charles of Wisconsin. R. 5, Compl. ¶¶ 1–4.


The amount in controversy is, at least, $600,000. Id. ¶ 6. Citations to the record are “R.” followed by the docket


number. 


 


I. Background


1
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Duane Wolfram died in 1996, leaving a will and codicil. Compl. ¶¶ 9–11. Sandra Wolfram, Duane's wife,
administered Duane's estate. Id. ¶ 20. The will instructed Sandra to establish a Marital Trust and a Family
Trust, funding them with specified assets from Duane's estate. Id. ¶¶ 15, 17. The will named Sandra, Duane's
wife, as co-trustee of both trusts. Id. ¶ 19. (The other co-trustee was Warren D. Moburg, who is Sandra's
brother. Id. ) Blair Wolfram was a named beneficiary of the Family Trust. Id. ¶ 18.


As executor, Sandra owed a fiduciary duty to the legatees of Duane's will, including Blair. Id. ¶ 29; see also In
re Estate of Talty, 376 Ill.App.3d 1082, 315 Ill.Dec. 866, 877 N.E.2d 1195, 1204 (2007) (“The executor owes a
fiduciary duty to both the testator's estate and the beneficiaries named in the will.”). And, as trustee of the
trusts, Sandra owed a fiduciary duty to the beneficiaries of the trusts, including, again, Blair. Id. ¶ 30; see also
Obermaier v. Obermaier, 128 Ill.App.3d 602, 83 Ill.Dec. 627, 470 N.E.2d 1047, 1051 (1984) (“A trustee owes
the highest duty to his beneficiary to fully and completely disclose *762 all material facts when he is dealing
with the trust.”). According to the complaint's allegations, which must be accepted as true at this stage of the
case, since Duane's death, Blair was “led to believe that [the] Family Trust had been funded.” Id. ¶ 23.


762


Yet, despite the will's instructions, Sandra never funded the trusts. Id. ¶ 26, 28. Instead, Sandra took control of
the assets and used them for her own benefit, cutting out Blair and the other beneficiaries. Id. ¶ 36.
Nonetheless, the probate of Duane's estate closed in 1997 with the probate court noting that “all acts necessary
for the full administration of the estate have been performed according to law.” R. 14 [Def.'s Br.] at Exh. A.2


2 Sandra's motion for judicial notice of the order of discharge attached to her motion to dismiss is granted. Def.'s Br. at 4


& Exh. A; Fed.R.Evid. 201(b)(2). This extends to the limited facts that the court closed probate and that it said what it


said in its order.Gen. Elec. Capital Corp. v. Lease Resolution Corp., 128 F.3d 1074, 1082 (7th Cir.1997). The motion is


denied to extent it calls for judicial notice that, in fact, “all acts necessary for the full administration of the estate have


been performed according to law.” Id.  


 


At some point, Blair started to ask Sandra about the Family Trust. Blair wrote her in 2013, asking for the name
of the lawyer administering the Family Trust. Compl. ¶ 24. Sandra refused to tell him, calling the information
“personal and private.” Id. ; Compl. at Exh. 3. She did, however, confirm that Blair was a named beneficiary.
Id. Sandra also refused Blair's request for an accounting of her actions as trustee. Id. ¶ 27. Blair also apparently
sought information from Warren Moburg, who is Sandra's brother and the man designated by the will as
Sandra's co-trustee. Id. ¶ 26. But Moburg has never acted as trustee, and was told by Sandra that no trusts were
established. Id. ¶¶ 25–26.


Blair sued Sandra, alleging five causes of action: breach of fiduciary duty (Count 1), fraud (Count 2),
constructive trust (Count 3), accounting (Count 4), and “removal” (Count 5) (i.e., to remove Sandra as trustee).
Compl. ¶¶ 37–77. Sandra moves to dismiss the case for lack of subject matter jurisdiction and, assuming that
fails, to dismiss the fraud and constructive trust claims as inadequately pled. Def.'s Br. at 1.


II. Legal Standard
A. Motion to Dismiss for Lack of Subject Matter Jurisdiction
Rule 12(b)(1) of the Federal Rules of Civil Procedure allows a defendant to assert a “lack of subject-matter
jurisdiction” over the plaintiff's claims. Rule 12(b)(1) challenges can be facial—asserting that the complaints'
allegations, even if true, fail to support jurisdiction—or factual—conceding that the allegations are sufficient
but bringing in contrary evidence. Apex Digital, Inc. v. Sears, Roebuck & Co., 572 F.3d 440, 443–44 (7th
Cir.2009). Sandra does not say which type of challenge hers is. Because Sandra's arguments address Blair's


2
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allegations without offering contrary evidence (at this stage of the case), the Court construes her attack as
facial. So the Court will “not look beyond the allegations in the complaint, which are taken as true for purposes
of the motion.” Id. at 444.


B. Motion to Dismiss for Failure to State a Claim
“A motion under Rule 12(b)(6) challenges the sufficiency of the complaint to state a claim upon which relief
may be granted.” Hallinan v. Fraternal Order of Police of Chi. Lodge No. 7, 570 F.3d 811, 820 (7th Cir.2009).
Most claims fall under *763 Rule 8(a)(2), which requires only “a short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed.R.Civ.P. 8(a)(2). This short and plain statement must “give the
defendant fair notice of what the ... claim is and the grounds upon which it rests.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007) (alteration in original) (internal quotation marks
and citation omitted). And it must “contain sufficient factual matter, accepted as true, to “state a claim to relief
that is plausible on its face.' ” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009)
(quoting Twombly, 550 U.S. at 570, 127 S.Ct. 1955 ). These allegations “must be enough to raise a right to
relief above the speculative level.” Twombly, 550 U.S. at 555, 127 S.Ct. 1955. Factual allegations, but not legal
conclusions, are assumed to be true. Iqbal, 556 U.S. at 678–79, 129 S.Ct. 1937.


763


Claims alleging fraud, on the other hand, require the plaintiff to “state with particularity the circumstances
constituting fraud or mistake.” Fed.R.Civ.P. 9(b) (emphasis added). These circumstances include “the identity
of the person making the misrepresentation, the time, place, and content of the misrepresentation, and the
method by which the misrepresentation was communicated to the plaintiff.” Uni*Quality, Inc. v. Infotronx, Inc.,
974 F.2d 918, 923 (7th Cir.1992) (internal quotation marks and citation omitted). In other words, fraud
complaints “must describe the who, what, when, where, and how of the fraud.” Pirelli Armstrong Tire Corp.
Retiree Med. Benefits Trust v. Walgreen Co., 631 F.3d 436, 441–42 (7th Cir.2011) (internal quotation marks and
citation omitted).


III. Analysis
A. The Probate Exception
Where federal-question or diversity jurisdiction would otherwise cover a claim, the probate exception, if it
applies, takes that jurisdiction away. See Jones v. Brennan, 465 F.3d 304, 306–307 (7th Cir.2006) (“The probate
exception is usually invoked in diversity cases”). The exception has a “distinctly limited scope,” Marshall v.
Marshall, 547 U.S. 293, 310, 126 S.Ct. 1735, 164 L.Ed.2d 480 (2006), applying to only three types of claims.
First, it applies to claims seeking to probate or annul a will or administer an estate—core probate functions.
Marshall, 547 U.S. at 311, 126 S.Ct. 1735 ; Markham v. Allen, 326 U.S. 490, 494, 66 S.Ct. 296, 90 L.Ed. 256
(1946). Second, it applies to claims that, although not invading probate's core, nonetheless “interfere” with it.
Marshall, 547 U.S. at 311, 126 S.Ct. 1735 ; Markham, 326 U.S. at 494, 66 S.Ct. 296. And finally, it applies to
claims when there are “sound policy” reasons to do so. Marshall, 547 U.S. at 312, 126 S.Ct. 1735. Sandra does
not argue that any of Blair's claims seek to probate or annul a will or administer an estate. Nor does she argue
that the probate exception applies for sound policy reasons.  She argues only that each of *764 Blair's claims
will interfere, in the sense meant by Markham and Marshall, with the administration of Duane's estate. Def.'s
Br. at 2–4; R. 26, Def.'s Reply Br. at 8–9.


3764


3 It does not appear that the sound-policy category of the exception would apply here. The “sound policy” considerations


that push claims outside federal jurisdiction arise in cases that state courts are better equipped to handle than federal


courts. These include cases requiring active management over long periods—think child custody and guardianship—for


which a close relationship with state agencies is helpful. Marshall, 547 U.S. at 312, 126 S.Ct. 1735 (citing Ankenbrandt
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v. Richards, 504 U.S. 689, 703–04, 112 S.Ct. 2206, 119 L.Ed.2d 468 (1992) ); Struck v. Cook Cnty. Pub. Guardian, 508


F.3d 858, 860 (7th Cir.2007) (“State courts, moreover, are assumed to have developed a proficiency in core probate and


domestic-relations matters and to have evolved procedures tailored to them, and some even employ specialized staff


not found in federal courts. The comparative advantage of state courts in regard to such matters is at its zenith when the


court is performing ongoing managerial functions for which Article III courts ... are poorly equipped.”). Claims like


Blair's involve none of these considerations. 


 


The prohibition on interference comes from Markham : “[I]t has been established by a long series of decisions
of this Court that federal courts of equity have jurisdiction to entertain suits ‘in favor of creditors, legatees and
heirs' and other claimants against a decedent's estate ‘to establish their claims' so long as the federal court does
not interfere with the probate proceedings or assume general jurisdiction of the probate or control of the
property in the custody of the state court.” Markham, 326 U.S. at 494, 66 S.Ct. 296. Despite the “or” that
separates them, Marshall determined that Markham's “interfere” language and “assume general jurisdiction”
language mean the same thing. Marshall, 547 U.S. at 311, 126 S.Ct. 1735. Thus, a federal court interferes by
assuming control over property in the custody of a state court: “the ‘interference’ language in Markham [is]
essentially a reiteration of the general principle that, when one court is exercising in rem jurisdiction over a res,
a second court will not assume in rem jurisdiction over the same res. ” Id. So a claim only interferes if it seeks a
judgment against a specific thing and that thing is currently subject to the in rem jurisdiction of a state court. Id.
; see also, e.g., Curtis v. Brunsting, 704 F.3d 406, 409–10 (5th Cir.2013) (“Marshall requires a two-step inquiry
into (1) whether the property in dispute is estate property within the custody of the probate court and (2)
whether the plaintiff's claims would require the federal court to assume in rem jurisdiction over that property.”);
Lefkowitz v. Bank of New York, 528 F.3d 102, 108 (2d Cir.2007) (dismissing, under probate exception, claim
seeking disbursement of specific funds within an estate currently undergoing probate in state court).


Claims that do not require conflicting assertions of in rem jurisdiction fall outside the probate exception's
definition of interference. This is so even if they might “interfere,” in the ordinary sense of the word, with
ongoing probate proceedings. For example, Marshall approved a federal bankruptcy court's decision to hear an
in personam claim between potential heirs even while probate litigation was ongoing. Marshall, 547 U.S. at
312, 126 S.Ct. 1735. And it did so even though the federal claim was an attack on estate-planning instruments
that the “Probate Court [had] declared ... valid.” Id. at 300–302, 126 S.Ct. 1735.


Federal courts may also take jurisdiction over claims that would add assets to an estate currently undergoing
probate. Gustafson v. zumBrunnen, 546 F.3d 398, 400 (7th Cir.2008) (“The judgment sought would just add
assets to the decedent's estate; it would not reallocate the estate's assets among contending claimants or
otherwise interfere with the probate court's control over and administration of the estate.”); see also Jimenez v.
Rodriguez–Pagan, 597 F.3d 18, 24 (1st Cir.2010) (“Because neither the money nor the apartment are yet part of
the decedent's estate, neither are yet in the custody of a Puerto Rico probate court. Indeed, the very relief
sought here is enlargement of the decedent's estate through assets not currently within it.”). If the assets need to
be added to the *765 estate they are, of course, not currently a part of the estate and so not (yet) under control of
the probate court. Id.


765


The upshot of this is that, under Marshall, qualifying as interference requires conflicting in rem jurisdiction.
547 U.S. at 311, 126 S.Ct. 1735 ; see also, e.g., Curtis, 704 F.3d at 409–10. And there cannot be conflicting in
rem jurisdiction if no state court has in rem jurisdiction over the property in dispute. Put another way: For a
claim in federal court to interfere under Marshall, there must be some res under a state court's in rem
jurisdiction. Otherwise, there is nothing to interfere with.
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So the probate exception's prohibition on interference boils down to this: It prohibits federal courts from
exercising subject matter jurisdiction over claims that interfere with state court proceedings; claims only
interfere with state court proceedings if they require the federal court to take in rem jurisdiction over a res
currently subject to a state court's in rem jurisdiction; so if there never was a state court proceeding over the res
or all state court proceedings involving the res have ended, then there is nothing to interfere with and the
probate exception is inapplicable. See Struck v. Cook Cnty. Pub. Guardian, 508 F.3d 858, 860 (7th Cir.2007)
(construing Jones as holding that “a conspiracy between a guardian and others to violate [the plaintiff's] rights
in the course of their administration of her father's estate ... could be litigated in federal court [because] [t]he
father had died and the probate of his estate had been completed”); see also Stiles v. Whalen, 2013 WL
6730797, at *4 (N.D.Ill. Dec. 20, 2013) (“[Plaintiff's] claims do not ... require the court to dispose of property
in the custody of a state court; in fact, there are no pending probate or other state court proceedings involving
the wills or trusts.”).


This principle dooms Sandra's dismissal motion. Probate of Duane's estate is long closed. Def.'s Br. at Exh. A
(“IT IS ORDERED that ... the estate is closed”). And Sandra points to no other state-court proceeding
involving the property at issue here. So there is no state court exercising in rem jurisdiction that would prevent
the exercise of subject matter jurisdiction in this federal case. The probate exception does not apply.


Sandra's three arguments to the contrary are rejected. First, Sandra argues that “[w]here, as here, the resolution
of the federal action hinges on the determination of whether defendant acted properly with respect to his
administration of the Estate during his tenure as co-trustee and co-executor the probate exception applie[s].”
Def.'s Br. at 3 (internal punctuation omitted). But under Marshall it is nature the required jurisdiction, not the
nature of the required determination, that controls. Marshall, 547 U.S. at 311–12, 126 S.Ct. 1735. That
distinction explains why Jones, as construed by Struck, allowed a claim to proceed in federal court even though
it dealt with whether administrators acted properly in administering an estate; it did so because the state-court
proceeding was over. Struck, 508 F.3d at 860. Were Sandra correct, Jones would have come out the other way.


Next, Sandra asks the Court to disregard the “labels” Blair applies to his claims. Def.'s Br. at 3–4. True, labels
are beside the point, but that does not support the dismissal motion. Per Marshall, the Court has focused on
whether Blair's claims require the Court to take in rem jurisdiction over property under the in rem jurisdiction
of a state court. They do not. So Blair's claims do not fall under the probate exception.*766 Finally, Sandra cites
an unpublished, Seventh Circuit decision (formally, a “nonprecedential disposition”) to argue that “the fact that
probate administration is complete and the executor's actions approved does not limit the application of the
probate exception.” Def.'s Br. at 3 (citing Bedree v. Bedree, 396 Fed.Appx. 312 (7th Cir. Oct. 1, 2010) ). But
probate might not have been closed in Bedree . A prior Seventh Circuit decision in the case, also unpublished,
suggests that probate was not over. Bedree v. Lebamoff, 202 Fed.Appx. 913, 915 (7th Cir. Sept. 27, 2006) (“the
probate proceedings were ongoing”). And the decision Sandra cites mentions a great deal of state-court
litigation that might have been ongoing. Bedree, 396 Fed.Appx. at 313 (“James peppered the Indiana state
courts with motions until a state-court judge barred him from filing any more actions relating to Emily's
estate.”) (emphasis added). Sandra cites only Bedree to support her argument that the close of state-court
proceedings has no bearing on the probate exception. Because the decision cannot help her, this argument is
rejected.


766


And, what's more, Bedree actually hurts Sandra's case in other ways. Sandra could have argued that legitimate
concerns arise from allowing federal courts to hear claims arising from closed estates, as Marshall did and as
Blair asks this Court to do. These concerns are real. For example, if the federal courts can undo—even
incidentally—what a state probate court just did, then the individuals interested in the estate will have no
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certainty about which assets they will receive. See Dragan v. Miller, 679 F.2d 712, 714 (7th Cir.1982)
(identifying certainty as a “practical reason” for the probate exception). But Bedree shows that other federal-
court doctrines mitigate these concerns. In Bedree, the Rooker–Feldman doctrine was the principle reason that
the plaintiff's claims were dismissed. 396 Fed.Appx. at 313. Rooker–Feldman “prohibits lower federal courts
from reviewing decisions of the state courts in civil matters.” Id. And, assuming the would-be federal litigant
was a party to the state-court judgment, issue preclusion and claim preclusion could apply as well. See 28
U.S.C. § 1738. Just because a claim might survive the probate exception does not mean that it will be heard in
federal court or, if it is heard, that the plaintiff will get what it wants.


Ultimately, the Court will deny Sandra's motion because there is no state-court proceeding with which to
interfere. But even if there were, all but one  of Blair's claims would still be safe from the probate exception for
other reasons. First, breach of fiduciary duty and fraud claims like Blair's are routinely held to fall outside the
probate exception—even when probate litigation is ongoing in state court—because they are in personam, as
opposed to in rem, claims. Jones, 465 F.3d at 307–08 (holding that breach of fiduciary claim falls outside
probate exception); Downey v. Keltz, 2012 WL 280716, *3 (N.D.Ill. Jan. 31, 2012) (collecting cases); see also
Marshall, 547 U.S. at 312, 126 S.Ct. 1735 (“Vickie seeks an in personam judgment against Pierce, not the
probate or annulment of a will.”). Second, Blair's accounting claim is also based on a breach of fiduciary duty.
Compl. ¶¶ 60–65. *767 Since fiduciary-breach claims are safe from the probate exception, so too are accounting
claims. Downey, 2012 WL 280716, at *3. And finally, Blair's constructive trust claim, though an in rem claim,
is specifically directed at assets in Sandra's possession; not assets in the possession of any state court. Compl. ¶
59 (“A constructive trust should be imposed on the funds ... which are now held by Sandra M. Wolfram.”). It
too is safe.


4


767


4 Blair's claim to have Sandra removed from as trustee is the outlier. That claim appears to seek a judgment requiring this


Court to take in rem jurisdiction over the trust itself. Thus, the claim apparently would have interfered with state-


probate proceedings (but the claim survives the dismissal motion because, as explained when discussing the probate-


exception, the probate has closed and the state court has therefore relinquished jurisdiction over the trust). 


 


B. Fraud (Count 2)
Sandra aims two arguments at Blair's fraud claim. First, she appears  to argue that Blair alleged nothing more
than a breach of fiduciary duty: “the Complaint does not make any allegation that Sandra's actions were
anything but a failure to follow the terms of the will.” Def.'s Br. at 6. Not so. Blair alleges that Sandra (a) told
her brother and nominal co-trustee Warren Moburg that “no [Family] trust was established,” Compl. ¶ 26; (b)
but also told Blair that he was a beneficiary of the Family Trust, Id. ¶ 24 & exh. 3; (c) and refused to tell Blair
the identity of the Family Trust's attorney. Id. This raises an inference of intent and of fraud. That Sandra told
Blair that he was a beneficiary of a trust that she also said was never established is consistent with Blair's
theory of fraud—that Sandra lulled him and the other beneficiaries into doing nothing to stop her from keeping
Duane's assets for herself.


5


5 Although it is not the Court's job, the Court has done its best to tease out Sandra's arguments. United States v. Dunkel,


927 F.2d 955, 956 (7th Cir.1991) (“Judges are not like pigs, hunting for truffles buried in briefs.”) Any that were


intended but not addressed are waived. Id. (“A skeletal ‘argument’, really nothing more than an assertion, does not


preserve a claim.”). 


 


--------
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Next, Sandra argues that Blair failed to plead the reliance element of his fraud claim. Def.'s Br. at 5–6. But he
did. Compl. ¶ 46. Blair alleges that Sandra withheld material information about the probate of Duane's will and
her failures to live-up to her obligations as executor and trustee so that Blair and the other beneficiaries “would
not question” her. Id. This and Blair's allegation that he did not ask Sandra for the identity of the trust's lawyer
until more than 15 years after Duane's death, id. ¶ 24, reveal Blair's theory of reliance: Sandra did not say
anything, so Blair, relying on Sandra, his fiduciary, reasonably assumed all was well and did nothing for over a
decade. Blair's induced inaction gave Sandra time to dispose of trust assets that may otherwise have gone to
Blair. Given the straight-forward nature of the alleged fraud, nothing more is required.


C. Constructive Trust (Count 3)
Sandra argues that Blair has pled his constructive-trust claim into an early grave. Def.'s Br. at 6–7. She notes
that “constructive trust is an equitable remedy, and an equitable remedy will not be imposed when there is an
adequate remedy at law.” Id. (quoting Hagshenas v. Gaylord, 199 Ill.App.3d 60, 145 Ill.Dec. 546, 557 N.E.2d
316, 328 (1990) ). Sandra argues that Blair has forfeited his equitable claim for a constructive trust by pleading
claims for breach of fiduciary duty and fraud, which, she contends, are adequate legal remedies.


Sandra is half right. A plaintiff cannot obtain a judgment giving an equitable remedy and an adequate legal one.
E.g., Hagshenas, 145 Ill.Dec. 546, 557 N.E.2d at 328. But judgments and pleadings are two different things.
Parties may plead claims for relief that are mutually inconsistent and that therefore *768 could not coexist in a
single judgment. Fed.R.Civ.P. 8(d)(3). This allowance for inconsistent pleading encompasses the right to plead
an equitable claim as an alternative to a legal one. See, e.g., Cromeens, Holloman, Sibert, Inc. v. AB Volvo, 349
F.3d 376, 397 (7th Cir.2003) (allowing inconsistent pleading of breach of contract and unjust enrichment);
Taylor v. Feinberg, 2011 WL 3157291, at *7 (N.D.Ill. July 26, 2011) (same). Because that is all Blair has done
here, Sandra's argument is rejected.


768


IV. Conclusion
For the reasons stated above, Sandra's motion to dismiss [R. 13] is denied. The status hearing of January 28,
2015 remains in place. The parties shall file an update initial status report by January 26, 2015, and should start
preparing Federal Rule of Civil Procedure 26(a)(1) disclosures.
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FINDINGS , CONCLUSIONS, AND
RECOMMENDATION OF THE UNITED
STATES MAGISTRATE JUDGE


This foreclosure-related case was referred to the
undersigned for pretrial management by Order
entered on August 10, 2018. ECF No. 8. Before
the Court is Defendants' Motion for Summary
Judgment and Brief in Support, ECF No. 35, filed
April 17, 2019; Plaintiff's Response, ECF No. 45,
and Appendix, ECF No. 46, filed May 29, 2019,
and Brief in Support, ECF No. 47, filed May 30,
2019; and Defendants' Reply, ECF No. 53, filed
June 13, 2019. Also pending are Plaintiff's Motion
for Abstention and Brief in Support, ECF No. 41,
filed May 22, 2019; Defendants' Response, ECF
No. 52, filed June 12, 2019; and Plaintiff's Reply,
ECF No. 53, filed June 26, 2019.


After considering the pleadings and applicable
legal authorities, the undersigned
RECOMMENDS that United States District
Judge Mark T. Pittman GRANT Defendants'
Motion for Summary Judgment, ECF No. 35;
DISMISS Plaintiff's First Amended Complaint
WITH PREJUDICE; ORDER that Defendants


may foreclose the lien on the property at issue as
to Plaintiff, and DENY Plaintiff's Motion for
Abstention, ECF No. 41. *22


I. BACKGROUND


Plaintiff Jeanine Enloe ("Enloe") sued Defendant
Deutsche Bank National Trust Company, as
Trustee ("Trustee") and Select Portfolio Servicing,
Inc. "("SPS") (collectively referred to as
"Defendants") in County Court at Law Number 3
of Tarrant County, Texas, seeking a declaratory
judgment that the lien on real property located at
8001 Storie Road, Arlington, Texas 76001 (the
"Property") had been extinguished by the
expiration of the statute of limitations and for
damages allegedly resulting from violations of the
Texas Debt Collection Act ("TDCA") and Texas
Deceptive Trade Practices Act ("DTPA"). ECF
No. 1-4. She also requested injunctive relief to
prevent the Trustee's foreclosure of its security
interest in the Property. Id. On July 25, 2018,
Defendants removed the case to this Court based
on diversity jurisdiction. ECF No. 1. Enloe sought
leave to file an amended complaint by motion
filed on May 22, 2019. ECF No. 43. The proposed
amended complaint did not add any additional
causes of action. See ECF No. 43-1. By Order
entered this date, the undersigned granted Enloe's
Motion for Leave to Amend and hereby deems
Defendants' Motion for Summary Judgment filed
as to address the First Amended Complaint.


On November 22, 2004, Enloe and her husband
Larry Enloe ("Mr. Enloe") (collectively "the
Enloes") executed a home equity note in the
principal amount of $92,000.00 made payable to
Long Beach Mortgage Company and its assigns.


1







ECF No. 35 at 4-8. The loan was to be paid in
monthly installments beginning January 1, 2005
and continuing until paid off or until December 1,
2034. Id. at 4. Enloe and Mr. Enloe both signed a
deed of trust that granted a security interest in the
Property to secure repayment of the note. Id. at 9-
20. They signed a Texas Home Equity Affidavit
and Agreement as well. Id. at 21-26. Trustee is the
mortgagee and the holder of the home equity note,
and SPS is the attorney-in-fact and mortgage
servicer for the note and deed of trust. Id. at 27-28,
95-104. *33


The Enloes stopped making installment payments
due under the note beginning with the payment
due on March 1, 2008, and no payments have been
made since. Id. at 3, ¶ 12. On July 25, 2008, Mr.
Enloe died. ECF No. 47 at 8.


On April 20, 2010, notices of default were sent to
the Enloes, informing them of their right to
reinstate the mortgage by paying the mortgage
arrearages. ECF No. 35-1 at 29-34. Another notice
of default was mailed to them on July 2, 2013.
ECF No. 35-1 at 35-44. On February 27, 2017,
prior to an attempted foreclosure sale, notice of
acceleration was sent to Enloe. ECF No. 35-1 at
45-49. Enloe alleges that notices of acceleration
were sent "prior to July 3, 2008" and on April 20,
2010. ECF No. 43-1 at 7, ¶¶ 35-36. However, the
summary judgment evidence contained in Enloe's
Appendix in support of her Response reflects that
notices of acceleration were not given on those
dates, but were sent to Mr. Enloe's estate on
November 7, 2016, and to Mr. Enloe's estate and
Enloe on February 27, 2017. ECF No. 46 at 248-
49 and 250-53.


The summary judgment evidence reflects that
Trustee, directly or by its agent SPS, filed four
actions for foreclosure involving the Property in
the state district courts of Tarrant County, Texas.
On or about July 3, 2008, Trustee filed an
Application for Order for Foreclosure in the 153
Judicial District Court. ECF No. 46 at 29. The
state court entered its Order to Proceed with


Notice of Foreclosure Sale and Foreclosure Sale
on August 26, 2008. Id. at 30-32. The respondents
named in that order were Mr. Enloe, Enloe, and
the Property. Id. No party appealed. Id. at 4, ¶ 2.
On February 23, 2009, Trustee filed an Original
Petition for Foreclosure in the 67  Judicial District
Court. Id. at 33-61. Named as defendants in that
case were Enloe and the unknown heirs of Mr.
Enloe. Id. That case was dismissed. Id. at 5, ¶ 3.


rd


th


rdthOn June 10, 2010, Trustee filed an Original
Petition for Foreclosure in the 141  Judicial
District Court against Enloe, the United States of
America, and the unknown heirs of Mr. Enloe. *4


Id. at 63-124. The court entered its Final Judgment
In Rem Only with Home Equity Foreclosure Order
on February 17, 2012. Id. at 190-96. That
judgment never was appealed, but the Court
vacated it by a later Final Judgment signed on
April 12, 2017. Id. at 5, ¶ 4, and 263-64. On July
30, 2014, SPS, as agent for Trustee, filed an
Original Petition against Mr. Enloe, Enloe, and the
known and unknown heirs of Mr. Enloe in the
348  District Court seeking a declaratory
judgment to enforce its statutory lien, to conduct
non-judicial foreclosure under the loan documents
and Tex. R. Civ. P. 735, to quiet title and remove
cloud on title, and to recover attorney's fees. Id. at
197-237. The case was dismissed. Id. at 5, ¶ 5.


st


4


th


stthDefendants filed their Motion for Summary
Judgment and supporting materials on April 17,
2019. ECF No. 35. The supporting evidence
contains the affidavit of Daniel Maynes, a
Document Control Officer with SPS, which
authenticates and explains the note, deed of trust,
notice of default, notice of acceleration, and the
history of payments on the note. Id. Also included
are a copy of the note, security instrument, home
equity affidavit, assignment, notice of default, and
notice of acceleration; limited power of attorney in
favor of SPS, payment history, payoff statement,
judgment dated April 12, 2017, and non-military
affidavit. Id.


2


Enloe v. Deutsche Bank Nat'l Tr. Co.     Civil Action No. 4:18-cv-00603-P...



https://casetext.com/_print/doc/enloe-v-deutsche-bank-natl-tr-co?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196693

https://casetext.com/_print/doc/enloe-v-deutsche-bank-natl-tr-co?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196708

https://casetext.com/_print/doc/enloe-v-deutsche-bank-natl-tr-co?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196725

https://casetext.com/_print/doc/enloe-v-deutsche-bank-natl-tr-co?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196747

https://casetext.com/rule/texas-court-rules/texas-rules-of-civil-procedure/part-vii-rules-relating-to-special-proceedings/section-1-procedures-related-to-foreclosures-of-certain-liens/rule-735-foreclosures-requiring-a-court-order

https://casetext.com/case/enloe-v-deutsche-bank-natl-tr-co





Enloe filed a Response and supporting evidence in
an appendix on May 29, 2019. ECF Nos. 45, 46.
The appendix contains Enloe's affidavit; a copy of
Trustee's July 3, 2008 petition, August 26, 2008
judgment, February 23, 2009 petition, June 10,
2010 petition, May 16, 2011 amended petition,
February 17, 2012 judgment, and July 30, 2014
petition. Also included were copies of SPS's
correspondence to the Enloes; a notice addressed
to Mr. Enloe's estate and Enloe; notices of
acceleration addressed to the Enloes; notice of
sale; final judgment vacating February 17, 2012
judgment; and declaration of JoAnn H. Means,
Esq., which addresses Enloe's heirship
determination claim. ECF No. 46. Defendants
filed a Reply on June 13, 2019. ECF No. 53. *55


Defendants seek summary judgment arguing that
their right to foreclose on the Property has not
been lost under the statute of limitations.
Specifically, they argue that they legally
abandoned acceleration by sending a notice of
default within the limitations period. They also
argue that Enloe's claim alleging violations of the
TDCA fail because she has not presented any
evidence that Defendants committed any wrongful
act or that she was damaged as a result of any
violation by Defendants. They contend that Enloe
cannot prevail on her DTPA claim because she
does not have standing to sue under the DTPA.
Defendants argue that Enloe's claim for injunctive
relief likewise fails. Finally, Trustee seeks an order
authorizing foreclosure of its security interest in
the Property and declaring its right to do so.


In her Response, Enloe argues that Defendants'
lien has been extinguished by the statute of
limitations because more than four years elapsed
after they were authorized to foreclose on the
Property and failed to do so. She alleges that
Defendants violated the TDCA and DTPA by
attempting to collect an extinguished debt and by
sending letters to Mr. Enloe after he died and his
estate when no estate existed. She claims that she
is entitled to injunctive relief to prevent such debt
collection activities from continuing. She asserts


finally that Defendants cannot foreclose on the
Property, and even if they could, they have not
filed a proper heirship determination proceeding to
exercise that right.


II. LEGAL STANDARD


Summary judgment is appropriate when, viewing
the evidence and all justifiable inferences in the
light most favorable to the non-moving party,
there is no genuine issue of material fact and the
moving party is entitled to judgment as a matter of
law. Fed. R. Civ. P. 56(c); Hunt v. Cromartie, 526
U.S. 541, 549 (1999). The appropriate inquiry for
the Court to make is "whether the evidence
presents a sufficient disagreement to require
submission to a jury or whether it is so *6  one-
sided that one party must prevail as a matter of
law." Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 251-52 (1986).


6


The party moving for summary judgment has the
initial burden to prove there are no genuine issues
of material fact for trial. Provident Life & Accident
Ins. Co. v. Goel, 274 F.3d 984, 991 (5th Cir.
2001). To meet this burden, the movant must
identify those portions of the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if
any, which it believes demonstrate the absence of
a genuine issue of material fact. Celotex Corp. v.
Catrett, 477 U.S. 317, 325 (1986).


In response, the nonmovant "may not rest upon
mere allegations contained in the pleadings, but
must set forth and support by summary judgment
evidence specific facts showing the existence of a
genuine issue for trial." Ragas v. Tennessee Gas
Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998)
(citing Anderson, 477 U.S. at 255-57). Once the
moving party makes a properly supported motion
for summary judgment, the nonmoving party must
look beyond the pleadings and designate specific
facts in the record to show that there is a genuine
issue for trial. Stults v. Conoco, Inc., 76 F.3d 651,
655 (5th Cir. 1996). The citations to evidence
must be specific, and "a party must support each


3
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assertion by citing each relevant page of its own or
the opposing party's appendix." Local Civil Rules
of the Northern District of Texas 56.5(c).


III. OBJECTIONS TO SUMMARY
JUDGMENT EVIDENCE


In her Response to Defendants' Motion for
Summary Judgment, Enloe objects to certain
portions of the Affidavit of Daniel Maynes of
SPS, stating that Maynes was either incompetent
to testify to the facts asserted or did not have
personal knowledge of them. ECF No. 47 at 13-
15. The Court overrules Enloe's objections.
Maynes is the custodian of the loan records
referred to in his affidavit, ECF No. 35-1, and they
are admissible as business records. Fed. R. Evid.
803(6). *7  Maynes's affidavit is based on his
personal knowledge of the loan records
maintained by SPS over which he had access. See
ECF No. 35-1. This is sufficient for a business
record affidavit. Fed. Sav. & Loan Ins. Corp. v.
Griffin, 935 F.2d 691, 702 (5th Cir. 1991). Enloe's
remaining arguments go to the weight to be given
to the documents attached to Mr. Maynes's
affidavit and not to their admissibility as summary
judgment evidence.


7


In their Reply, Defendants object to certain
exhibits offered by Enloe in support of her
Response because they have not been
authenticated pursuant to Fed. R. Evid. 901 and
are hearsay. ECF No. 53 at 2-3. The undersigned
finds that Enloe's exhibits to which Defendants
object are not inadmissible evidence for summary
judgment purposes under Federal Rule of Civil
Procedure 56. All that is required at this point is
that the documents offered could be presented in a
form that would be admissible in evidence at trial.
Fed. R. Civ. P. 56(c)(2); Maurer v. Independence
Town, 870 F.3d 380, 383 (5th Cir. 2017) ("At the
summary judgment stage, evidence need not be
authenticated or otherwise presented in an
admissible form."). Because it appears that Enloe


could present the exhibits in admissible form, and
Defendants have not shown otherwise,
Defendants' objections are overruled.


Defendants also object to certain portions of the
Affidavit of Enloe as conclusory and speculative.
ECF No. 53 at 3. The Court sustains these
objections. The last sentences in each of
paragraphs 6 through 10 of Enloe's affidavit are
speculative and conclusory. ECF No. 46 at 5-6.
Enloe provides no factual basis for her statements
regarding what Defendants should know and why
they may have taken certain actions. In the
sentence immediately preceding those sentences in
each paragraph, Enloe stated, "I have no idea why
anyone would send a letter to an estate in the name
[of] my husband." Likewise, her statements in the
last sentence of each paragraph as to what
Defendants "should know" or "the only reason to
do this" are mere conjecture on her part, show *8


no personal knowledge, and are purely her
opinions.


8


IV. ANALYSIS


A. Enloe's limitations claim fails because
Defendants rescinded their notices of
acceleration before the four-year limitations
period expired.


Enloe contends in her First Amended Complaint
that the payment obligation under the home equity
note and deed of trust was accelerated either "prior
to July 3, 2008" or on April 20, 2010 and that the
statute of limitations for Trustee to foreclose
expired four years later. ECF No. 43-1 at 7 and 6.
Enloe states that "at no time after [these dates] was
there a rescission of the acceleration, nor were any
actions taken which could alter" the "Final
Judgment[s] of the Court[s]" on August 26, 2008
or February 17, 2012. Id. at 7, ¶¶ 35-36. Enloe
argues that since Defendants did not foreclose the
lien on the Property within four years of those
acceleration dates and the dates of the court
orders, Defendants have waived their right to
foreclose.
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For effective acceleration to occur, the holder must
send both a notice of intent to accelerate and a
notice of acceleration. Holy Cross Church of God
in Christ v. Wolf, 44 S.W.3d 562, 566 (Tex. 2001).
The first notice of acceleration addressed to Mr.
Enloe was sent on November 7, 2016, and a
second notice of acceleration addressed to Mr.
Enloe and Enloe followed on February 27, 2017.
ECF No. 46 at 248-253. There is no summary
judgment evidence of another notice of
acceleration sent by Defendants. Because more
than four years have not passed since those dates,
Enloe's limitations claim fails.


Even assuming notices of acceleration were sent
"prior to July 3, 2008" and on April 20, 2010,
Enloe's argument fails because any such
acceleration was legally abandoned prior to the
expiration of the four-year limitations period
following those dates. At the outset, the Court
notes that if notice of acceleration was given
"prior to July 3, 2008" as alleged by Enloe, it
would have been sent sometime after the Enloes
stopped making payments on the note in March
2008. When *9  acceleration of a loan is
abandoned, the running of the limitations period is
also abandoned, and the note holder is not
required to foreclose within four years from the
date of the acceleration. Misczak v. Deutsche Bank
Nat'l Tr. Co., No. 4:15-CV-381-O, 2016 WL
3647658, at *2 (N.D. Tex. Feb. 12, 2016) (citing
Stewart v. U.S. Bank Nat. Ass'n, 107 F. Supp. 3d
705, 708 (S.D. Tex. 2015)). "Parties may abandon
the acceleration by agreement or by actions." Id.
(citing Clawson v. GMAC Mortg., LLC, No. 3:12-
cv-0212, 2013 WL 1948128, at *3 (S.D. Tex. May
9, 2013). A note holder is entitled to unilaterally
abandon acceleration. Id. (citing Leonard v.
Ocwen Loan Servicing, L.L.C., 616 F. App'x 677,
680 (5th Cir. 2015); Rivera v. Bank of Am., N.A.,
607 F. App'x 358, 361 (5th Cir. 2015)).


9


The lienholder, servicer of the debt, or an attorney
representing the lienholder can rescind or waive
acceleration by written notice. Tex. Civ. Prac. &
Rem. Code § 16.038(b) (2020); see also, e.g.,


Nunnery v. Ocwen Loan Servicing, L.L.C., 641 F.
App'x 430, 433 (5th Cir. 2016) (citing Boren v.
U.S. Nat. Bank Ass'n, 807 F.3d 99, 105 (5th Cir.
2015)) ("A lender unilaterally abandons
acceleration of a note 'by sending notice to the
borrower that the lender is no longer seeking to
collect the full balance of the loan and will permit
the borrower to cure its default by providing
sufficient payment to bring the note current under
its original terms.'"). If "the accelerated maturity
date is rescinded or waived in accordance with this
section before the limitations period expires, the
acceleration is deemed rescinded and waived and
the note, obligation, or series of notes or
obligations shall be governed by Section 16.035 as
if no acceleration had occurred." Tex. Civ. Prac. &
Rem. Code § 16.038(a) (2020).


The summary judgment evidence proves that
notices of default were sent to the Enloes,
informing them of their right to reinstate the
mortgage by paying the mortgage arrearages, on
April 20, 2010 and July 2, 2013. ECF No. 35-1 at
29-34 and 35-39. These notices were sent within
four *10  years of the notices of acceleration
alleged by Enloe. Defendants could unilaterally
rescind acceleration in this manner, making it as if
no acceleration had occurred, and allowing
Trustee to accelerate the note and foreclose on the
Property at a later time without being barred by
the statute of limitations. See Tex. Civ. Prac. &
Rem. Code § 16.038; Boren, 807 F.3d at 104
(holding that a notice of default affording
borrower the right to cure mortgage arrearages
that was sent within the four-year period following
acceleration constitutes abandonment of
acceleration for purposes of a statute of limitations
analysis). Since the alleged 2008 or April 20, 2010
acceleration would have been abandoned by the
July 2, 2013 notice of default, Enloe's claims
predicated upon those notices of acceleration and
the statute of limitations fail.


10


Enloe provides no authority to support her
argument that the statute of limitations contained
in section 16.038 of the Texas Civil Practice and


5


Enloe v. Deutsche Bank Nat'l Tr. Co.     Civil Action No. 4:18-cv-00603-P...



https://casetext.com/case/holy-cross-church-of-god-in-christ-v-wolf#p566

https://casetext.com/case/stewart-v-us-bank-natlassn#p708

https://casetext.com/case/clawson-v-gmac-mortg

https://casetext.com/case/clawson-v-gmac-mortg#p3

https://casetext.com/case/leonard-v-ocwen-loan-servicing-llc#p680

https://casetext.com/case/rivera-v-bank-of-am-na#p361

https://casetext.com/statute/texas-codes/civil-practice-and-remedies-code/title-2-trial-judgment-and-appeal/subtitle-b-trial-matters/chapter-16-limitations/subchapter-b-limitations-of-real-property-actions/section-16038-rescission-or-waiver-of-accelerated-maturity-date

https://casetext.com/case/nunnery-v-ocwen-loan-servicing-llc#p433

https://casetext.com/case/boren-v-us-natl-bank-assn-1#p105

https://casetext.com/statute/texas-codes/civil-practice-and-remedies-code/title-2-trial-judgment-and-appeal/subtitle-b-trial-matters/chapter-16-limitations/subchapter-b-limitations-of-real-property-actions/section-16038-rescission-or-waiver-of-accelerated-maturity-date

https://casetext.com/statute/texas-codes/civil-practice-and-remedies-code/title-2-trial-judgment-and-appeal/subtitle-b-trial-matters/chapter-16-limitations/subchapter-b-limitations-of-real-property-actions/section-16038-rescission-or-waiver-of-accelerated-maturity-date

https://casetext.com/case/boren-v-us-natl-bank-assn-1#p104

https://casetext.com/statute/texas-codes/civil-practice-and-remedies-code/title-2-trial-judgment-and-appeal/subtitle-b-trial-matters/chapter-16-limitations/subchapter-b-limitations-of-real-property-actions/section-16038-rescission-or-waiver-of-accelerated-maturity-date

https://casetext.com/case/enloe-v-deutsche-bank-natl-tr-co





Remedies Code required Defendants to actually
foreclose the lien on the Property within four years
after the state courts authorized foreclosure in the
August 26, 2008 and February 17, 2012 orders.
Nor has the Court located any such authority. The
Court further notes that any arguments that Enloe
might offer as to the effect of the February 17,
2012 order are without merit since the state court
vacated that order by a Final Judgment signed on
April 12, 2017. See ECF Nos. 35-2, 46 at 263-64.
Under Texas law, "[a] judgment that has been
vacated has no legal effect" and "the matter stands
precisely as if there had been no judgment."
Pringle v. Moon, 158 S.W.3d 607, 610 (Tex. App.
—Fort Worth 2005, no pet.). Moreover, the date of
an order authorizing foreclosure is not the accrual
date for purposes of the statute of limitations. "The
foreclosure cause of action accrues only when the
holder actually exercises its acceleration option."
Curry v. Ocwen Loan Servicing LLC, C.A. No. H-
15-3089, 2016 WL 3920375 (S.D. Tex. July 14,
2016) (citing Holy Cross Church, 44 S.W.3d at
567; Khan v. GBAK Properties, Inc., 371 S.W.3d
347, 352 (Tex. App.—Houston [1 Dist.] 2012, no
pet.) ("If a note secured by a real *11  property lien
is accelerated pursuant to the terms of the note,
then the date of accrual becomes the date the note
was accelerated.")). That acceleration occurs when
the secured party gives notice of its intent to
accelerate and notice of acceleration. Holy Cross
Church, 44 S.W.3d at 567. Accordingly, Enloe has
failed to show there is a triable issue of fact related
to her limitations claim, and Defendant's Motion
for Summary Judgment should be granted on this
point.


11


B. Enloe's heirship determination claim fails
because such determination does not affect
Trustee's right to foreclose the lien as to Enloe.


Enloe argues in her Response that Trustee cannot
foreclose its lien because Defendants have not
pursued a proper heirship proceeding in state
court. ECF No. 45 at 8-10. Defendants argue to
the contrary that Mr. Enloe's heirship was
determined by the Final Judgment entered on


February 17, 2012 by the 141st Judicial District
Court of Tarrant County, Texas. ECF No. 53 at 7.
Defendants' argument is unavailing because the
141 Judicial District Court vacated that judgment
by a later Final Judgment as noted above. Even so,
the Court does not view Defendants' Motion for
Summary Judgment as praying for a determination
of heirship, and Trustee is under no obligation to
seek a determination of heirship in this proceeding
to be able to foreclose its lien on the Property as to
Enloe. In their Motion, Defendants ask that
Enloe's "claims be dismissed with prejudice," that
"Trustee obtain judgment authorizing and
declaring its right to foreclose on the Property,"
and for general relief. ECF No. 35 at 20-21. The
Court need not decide any issues concerning
heirship here. Accordingly, Enloe has not shown
that there exists a triable issue of fact on her
heirship determination claim as a defense to
Defendants' Motion for Summary Judgment.


C. Enloe has not shown that there is a genuine
issue for trial on her TDCA claim.


To state a claim under the TDCA, Enloe must
show: (1) the debt is a consumer debt; (2)
Defendants are debt collectors within the meaning
of the TDCA; (3) Defendants committed a *12


wrongful act in violation of the TDCA; (4) the
wrongful act was committed against Enloe; and
(5) Enloe was injured as a result of Defendants'
wrongful act. Sgroe v. Wells Fargo Bank, N.A.,
941 F. Supp. 2d 731, 743 (E.D. Tex. 2013). "The
[TDCA] prohibits debt collectors from using
wrongful practices in the collection of consumer
debts." Seeberger v. Bank of America, N.A., No.
EP-11-CV-00278-DCG, 2013 WL 12293485
(W.D. Tex. Jan. 9, 2013) (citing Brown v. Oaklawn
Bank, 718 S.W.2d 678, 680 (Tex. 1986) ("[T[]he
Legislature passed the [TDCA] to prevent
creditors from preying upon a consumer's fears
and ignorance of the law to pursue allegedly
delinquent debts.").


12
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Enloe alleges that Defendants violated the TDCA
by attempting "to collect a debt by threats or
coercion in violation of Tex. Fin. Code. Ann. §
392.301 by threatening to take an action (or taking
an action) prohibited by law, in violation of Tex.
Fin. Code Ann. § 392.301(a)(8)." ECF No. 43-1 at
7. She also alleges that "Defendants attempted to
collect a debt by oppression, harassment or abuse
in violation of Tex. Fin. Code. Ann. § 392.302(1)
by using language intended to abuse unreasonably
the reader." Id. Enloe also claims that Defendants
"attempted to collect a debt through fraudulent,
deceptive or misleading representations" in
violation of Tex. Fin. Code Ann. §§ 392.304(a)(8)
and 392.304(a)(19).


However, there is no evidence to support a
conclusion that Defendants committed any
wrongful act by using language that would
unreasonably abuse Enloe or that Enloe was
injured as a result of any violation by Defendants.
Citing Tex. Fin. Code § 392.302(1), Enloe argues
in her Response that Defendants violated the act
by attempting to collect a debt that was legally
extinguished and by sending letters addressed to
Mr. Enloe after he had died and to his estate even
though no estate ever existed. ECF No. 47 at 11.
Enloe testified that receiving such a letter caused
her to be "upset" and to "to bite [her] fingers." Id.
She stated that she felt "like it accelerates [her] *13


fibromyalgia," that the "effects linger for the next
several hours," that her "stomach gets upset and
[she] can't eat," and that " [s]ometimes [she] has
diarrhea." She argues that "[t]his is language
intended to abuse the reader of that language" in
violation of Tex. Fin. Code § 392.302(1). Id.


13


The undersigned finds no support or evidence for
Enloe's claim that Defendants' letters to Mr. Enloe
or to his estate contained language in violation of
the Texas Finance Code. Further, the undersigned
concludes that Enloe's claim that Defendants
violated the TDCA by mentioning Mr. Enloe's
name on a notice "as though he were still alive"
and sending letters to Mr. Enloe's estate when no
estate existed is without merit.


Enloe fails to provide any summary evidence to
establish that Defendants' statements included any
misleading representations about the character,
extent, or amount of the loan. Tex. Fin. Code §
392.304(a)(8) (2010). To violate the TDCA,
Defendants must have made an affirmative
statement that was false or misleading. See Kruse
v. Bank of New York Mellon, 936 F. Supp. 2d 790,
792 (N.D. Tex. 2013). Enloe contends that
Defendants' claim that money was due under the
note was a misrepresentation because she did not
owe any debt as the debt was extinguished by the
passage of limitations. However, because Enloe's
limitations claim is without merit, Defendants
were entitled to seek payments due under the note
from Enloe. Accordingly, Enloe fails to show that
Defendants engaged in any misrepresentation
under the TDCA.


Defendants also argue that Enloe has submitted no
evidence that she was damaged as a result of any
allegedly wrongful conduct by Defendants. The
evidence cited above concerning the effect of
receiving letters addressed to her deceased
husband and his estate do not raise an issue for
trial on the question of whether the
correspondence was intended to abuse Enloe as
the reader. The correspondence from Defendants
cited previously and contained in the summary
judgment record did not rise to this level.
Defendants were well within their rights to
demand payment of *14  the note from those who
made the note and were required by law and the
loan documents at issue to notify those who made
the note. Likewise, they were able to provide
notice of acceleration to those parties. Enloe has
offered no evidence that she requested that her
husband's name be taken off the Defendants'
contact list or that she asked that they not address
correspondence to Mr. Enloe's estate. And
although mental anguish damages may be
recovered under the TDCA, see Brown, 718
S.W.2d at 680, Enloe's statements regarding the
effects of receiving such correspondence from
Defendants is not sufficient to show a serious


14
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upset of her daily life such as would support an
award of actual damages. Moreover, she failed to
offer any evidence that Defendants' actions were
willful, wanton, and malicious as would be
required to recover exemplary damages.
Therefore, Enloe has failed to show there is a
triable issue of fact related to damages under the
TDCA. Because Enloe has failed to present any
specific evidence in the record to show that there
is a genuine issue for trial on her TDCA claim,
Defendants' Motion for Summary Judgment
should be granted on that claim.


D. Enloe's DTPA claim fails as a matter of law
and because she is not a consumer under the
DTPA.


Enloe seeks relief under the DTPA's tie-in
provision for Defendants' alleged violations of the
TDCA. ECF No. 43-1 at 8-9. Enloe does not
provide an independent basis for her DTPA claim.
See id. Having already concluded that Enloe's
TDCA claims fail as a matter of law, Enloe's
DTPA claim likewise fails. Nevertheless, the
undersigned will address Defendants' argument
that they are entitled to summary judgment on
Enloe's DTPA claim because she is not a
"consumer" under the DTPA.


To be entitled to recover under the DTPA, Enloe
must demonstrate that "(1) [she] is a consumer, (2)
the defendant engaged in false, misleading, or
deceptive acts, and (3) these acts constituted a
producing cause of the consumer's damages." Doe
v. Boys Clubs of Greater Dall., *15  Inc., 907
S.W.2d 472, 478 (Tex. 1995) (citing Tex. Bus. &
Com. Code Ann. § 17.50(a)(1)); see also Marketic
v. U.S. Bank Nat'l Ass'n, 436 F. Supp. 2d 842, 854-
55 (N.D. Tex. 2006) (holding that a plaintiff must
qualify as a "consumer" even if seeking to recover
for TDCA violations through the DTPA tie-in
provision). The DTPA defines "consumer" as an
individual "who seeks or acquires by purchase or
lease, any goods or services." Tex. Bus. & Com.
Code Ann. § 17.45(4) (2020). "Whether or not a
plaintiff is a 'consumer' under the DTPA is a


question of law to be determined by the trial
court." Norwest Mortg., Inc. v. Salinas, 999
S.W.2d 846, 854 (Tex. App.-Corpus Christi 1999,
no pet.). Generally, a pure loan transaction lies
outside the DTPA because "money is neither a
good nor service." Walker v. FDIC, 970 F.2d 114,
123 (5th Cir. 1992) (citing Riverside Nat'l Bank v.
Lewis, 603 S.W.2d 169, 174-75 (Tex. 1980)). As
the factual basis of Enloe's DTPA claim does not
involve the purchase of a good or service, Enloe is
not a consumer under the DTPA as to the
Defendants. Accordingly, Defendants' Motion for
Summary Judgment as to Enloe's DTPA claim
should be granted.


15


E. Enloe's request for injunctive relief should
be dismissed with the underlying cause of
action.


"[A]n injunction is a remedy that must be
supported by an underlying cause of action...."
Crook v. Galaviz, 616 F. App'x 747, 753 (5th Cir.
2015) (per curiam). The undersigned's
recommendation that Defendants' Motion be
granted and Enloe's First Amended Complaint be
dismissed with prejudice also should result in
dismissal of her claim for injunctive relief.
Accordingly, Enloe's claim for injunctive relief
should be denied.


F. Enloe has failed to offer any summary
judgment evidence of damages.


Defendants argue that Enloe has failed to offer any
evidence of damages. ECF No. 35. In response,
Enloe argues that her affidavit supports an award
of damages and that she also is entitled to recover
her attorney's fees and costs for a successful action
to recover actual damages or an *16  injunction
under the TDCA. ECF No. 47 at 17. As already
has been noted, Defendants are entitled to
summary judgment on Enloe's claims as a matter
of law. The Court further finds that she has not
produced sufficient summary judgment evidence
to support a claim for damages, attorney's fees, or
costs, and Defendants' Motion for Summary
Judgment on this point likewise should be granted.
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G. Defendants may foreclose their lien on the
Property as to Enloe.


To be entitled to foreclose on the Property, Trustee
must show that a debt exists that is secured by a
lien on the Property created under article XVI,
section 50(a)(6) of the Texas Constitution, that the
debtor is in default under the note and security
instrument, and that Trustee has properly notified
the debtor of default and acceleration. Tex. Prop.
Code § 51.002 (2020). The summary judgment
evidence proves each of the required elements. See
ECF No. 35-1. Trustee has established its right to
foreclose by assignment and as holder of the note.
Id. at 1-28. Enloe is in default of her obligations to
pay the note, notice of default was provided to her
on July 2, 2013 while she was in default, and the
note was accelerated on February 27, 2017. Id. at
1-3 and 34-94. Additionally, Trustee has proven
that Enloe is not presently on active duty in any
branch of the military. ECF No. 35-3.


Enloe has provided no legally sufficient
responsive evidence or argument to defeat
Trustee's right to foreclose its lien on the Property
as to her. She has offered no summary judgment
evidence to defeat Defendants' right to foreclose
its lien. Her only responses are arguments that the
lien has been extinguished under the statute of
limitations and even if it were not, Defendants
cannot foreclose without first securing a
determination of heirship. As shown above,
neither argument prevails. Accordingly,
Defendants' Motion for Summary Judgment
should be granted as to their request for an order
permitting foreclosure of the lien on the Property
as to Enloe. *1717


H. Enloe's Motion for Abstention should be
denied.


Enloe asserts in her Motion for Abstention that the
Court should find that the "probate exception" to
federal jurisdiction applies to this case, or,
alternatively, should abstain since a state court
with probate jurisdiction must make an heirship
determination before Defendants may proceed


further. ECF No. 41 at 7. Defendants argue that
the Court has jurisdiction over the case, the
probate exception does not apply, and that the case
"essentially involves competing declaratory
judgment claims and Trustee's additional claims
seeking an order permitting foreclosure, quiet title
or in the alternative equitable subrogation." ECF
No. 52 at 3. Defendants argue further that heirship
already has been determined in state court in the
141 Judicial District Court's Final Judgment
entered February 17, 2012. Id. at 2.


As now has been noted three times, the February
17, 2012 Final Judgment was vacated, and
Defendants' continued reliance on that judgment is
misplaced. Nevertheless, Enloe's request for
abstention and remand because of the probate
exception to federal jurisdiction likewise is
misguided. In Marshall v. Marshall, 547 U.S. 293,
312 (2006), the Supreme Court found that the
exception did not apply where "[the claimant]
seeks an in personam judgment against [the
Defendant], not the probate or annulment of a will.
Nor does she seek to reach a res in custody of a
state court." As the Fifth Circuit has written, "
[a]fter Marshall, the probate exception only bars a
federal district court from (1) probating or
annulling a will or (2) 'seek[ing] to reach a res in
custody of a state court' by 'endeavoring to dispose
of [such] property.'" Curtis v. Brunsting, 704 F.3d
406, 409 (5 Cir. 2013). Neither prohibited action is
at issue here. Neither party seeks the probate or
annulment of a will, and the Property is not "in the
custody of a state court." Enloe pleads in the
alternative that the Court should abstain because
important issues of state law are implicated by
Defendants' Counterclaim. The undersigned does
not so find. Enloe commenced *18  this action
here. The issues presented in Defendants'
pleadings are straightforward and are not excepted
from the Court's jurisdiction by the probate
exception. Enloe has presented no compelling
reasons why the Court should not exercise its
jurisdiction and hasten the end of protracted
litigation between the parties that has spanned
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years and years in numerous courts. Accordingly,
the Court has jurisdiction of the claims raised in
the pleadings in the case, and Judge Pittman
should deny Enloe's Motion to Abstain.


V. CONCLUSION


For these reasons, the undersigned
RECOMMENDS that United States District
Judge Mark T. Pittman GRANT Defendant's
Motion for Summary Judgment, ECF No. 35;
DISMISS Plaintiff's First Amended Complaint
with prejudice; ORDER that Defendants may
foreclose their lien on the property at issue as to
Plaintiff; and DENY Plaintiff's Motion for
Abstention, ECF No. 41.


A copy of this Findings, Conclusions, and
Recommendation shall be served on all parties in
the manner provided by law. Any party who
objects to any part of this Findings, Conclusions,
and Recommendation must file specific written
objections within fourteen days after being served
with a copy. See 28 U.S.C. § 636(b)(1)(B); Fed. R.
Civ. P. 72(b)(1). In order to be specific, an
objection must identify the specific finding or


recommendation to which the objection is made,
state the basis for the objection, and specify the
place in the magistrate judge's Findings,
Conclusions, and Recommendation where the
disputed determination is found. An objection that
merely incorporates by reference or refers to the
briefing before the magistrate judge is not specific.
Failure to file specific written objections will bar
the aggrieved party from appealing the factual
findings and legal conclusions of the magistrate
judge that are accepted or adopted by the district
court, except upon grounds of plain error. See
Douglass v. United Services Auto. Ass'n, 79 F.3d 
*19  1415, 1417 (5th Cir. 1996) (en banc).19


Signed January 29, 2020.


/s/_________ 


Hal R. Ray, Jr. 


UNITED STATES MAGISTRATE JUDGE
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Goncalves v. Rady Children's Hosp. San Diego


865 F.3d 1237 (9th Cir. 2017)
Decided Aug 2, 2017


No. 15-55010


08-02-2017


Lucas GONCALVES, a Minor, BY AND
THROUGH his Guardian Ad Litem, Tony
GONCALVES, Plaintiff–Appellee, v. RADY
CHILDREN'S HOSPITAL SAN DIEGO; Does, 1
through 30, Inclusive, Defendants, and Blue Cross
& Blue Shield of Massachusetts ; Anthem Blue
Cross Blue Shield of New Hampshire; Blue Cross
of California, Movants–Appellants.


BELL, Senior District Judge:


Anthony F. Shelley (argued) and Dawn E.
Murphy–Johnson, Miller & Chevalier Chartered,
Washington, D.C., for Movants–Appellants.
Victoria E. Fuller (argued) and David Niddrie,
Niddrie Addams Fuller LLP, San Diego,
California; Amy R. Martel and Cynthia R. Chihak,
Cynthia Chihak & Associates, San Diego,
California; for Plaintiff–Appellee. Steven M.
Bronson, The Bronson Firm APC, San Diego,
California; David M. Arbogast, Arbogast Law,
Playa Del Rey, California; for Amicus Curiae
Consumer Attorneys of California.


Anthony F. Shelley (argued) and Dawn E.
Murphy–Johnson, Miller & Chevalier Chartered,
Washington, D.C., for Movants–Appellants.


Victoria E. Fuller (argued) and David Niddrie,
Niddrie Addams Fuller LLP, San Diego,
California; Amy R. Martel and Cynthia R. Chihak,
Cynthia Chihak & Associates, San Diego,
California; for Plaintiff–Appellee.


Steven M. Bronson, The Bronson Firm APC, San
Diego, California; David M. Arbogast, Arbogast
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*


* The Honorable Robert Holmes Bell, Senior


United States District Judge for the


Western District of Michigan, sitting by


designation.


Dissent by Judge Wardlaw*1242 OPINION1242


BELL, Senior District Judge:


OPINION
Blue Cross Blue Shield of Massachusetts, Anthem
Blue Cross Blue Shield of New Hampshire, and
Blue Cross of California (collectively, "the
Blues") asserted a lien against Lucas Goncalves's
putative future settlement proceeds in an ongoing
medical negligence action in California Superior
Court to satisfy a subrogation clause in a Federal
Employee Health Benefit Act ("FEHBA") health
insurance plan that the Blues administer. When
Goncalves asked the Superior Court to expunge
the lien, the Blues removed the action to federal
court under the federal officer removal statute. See
28 U.S.C. § 1442(a)(1). The district court held that
the probate exception precluded federal court
jurisdiction and remanded the action back to state
court.
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The sole issue on appeal is whether Goncalves's
motion to expunge the Blues' subrogation lien is
properly in state or federal court. We have
jurisdiction to review the remand order under 28
U.S.C. § 1447(d), see Cabalce v. Thomas E.
Blanchard & Assocs., Inc. , 797 F.3d 720, 727 n.1
(9th Cir. 2015), and, holding that the action was
properly in federal court, we reverse.


I


Shortly after he was born in October 2007, Lucas
Goncalves was transferred to Rady Children's
Hospital of San Diego. While receiving treatment
at Rady Children's Hospital, Goncalves suffered
internal injuries from alleged medical negligence.


Goncalves was covered by his father's FEHBA
health insurance plan administered by the Blues
on behalf of the U.S. Office of Personnel
Management ("OPM"). Pursuant to the plan's
coverage, the Blues paid $459,483.57 for
Goncalves's medical treatment in connection with
his alleged negligently afflicted injuries from
Rady Children's Hospital. The plan has a
subrogation clause,  allowing the Blues to recover
from Goncalves any monies he receives to
reimburse the Blues for any benefits paid under
the plan. In relevant part, the plan states:


1


1 We refer to "the plan" even when we mean


portions of the contract between OPM and


the Blues because the contract is


incorporated by reference in the plan.


(a) The [Blues'] subrogation rights,
procedures and policies, including
recovery rights, shall be in accordance
with the provisions of the agreed upon
brochure text .... [The Blues], in [their]
discretion, shall have the right to file suit
in federal court to enforce those rights. 
 
.... 
 
(c) ... The obligation of the [Blues] to
recover amounts through subrogation is
limited to making a reasonable effort to
seek recovery of amounts to which it is
entitled to recover in cases which are
brought to [their] attention. ... 
 
(d) The [Blues] may also recover directly
from [Goncalves] all amounts received by
[Goncalves] by suit, settlement, or
otherwise from any third party or its
insurer ... for benefits which have been
paid under this contract. 
 
(e) [Goncalves] shall take such action,
furnish such information and assistance,
and execute such papers as the [Blues] or
[their] representatives believe[ ] are
necessary to facilitate enforcement of
[their] rights, and shall take no action
which would prejudice the interests of the
[Blues] to subrogation. 
 
(f) ... [A]ll Participating Plans shall
subrogate under a single, nation-wide
policy to ensure equitable and consistent


*12431243


treatment for all Members under the
contract.


In February 2011, Goncalves, through a guardien
ad litem, filed a state-court action alleging medical
malpractice against Rady Children's Hospital and
other defendants. In November 2013, the Blues
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placed a lien of $459,483.57 on any funds
Goncalves receives from the suit to recover earlier
benefits paid by the Blues under the plan. In April
2014, the California Superior Court approved a
settlement between Goncalves and the non-Rady
Children's Hospital defendants, leaving Rady
Children's Hospital as the sole defendant.
Sometime in June 2014, Goncalves and Rady
Children's Hospital entered into a settlement
agreement; because Goncalves is a minor, the
California Probate Code requires the Superior
Court's approval of any settlement. See , e.g. , Cal.
Prob. Code §§ 3500(b), 3600 ; Schultz v. Harney ,
27 Cal.App.4th 1611, 33 Cal.Rptr.2d 276, 278
(1994).


In July 2014, Goncalves filed a motion in state
court to expunge the Blues' lien on the ground that
the Blues' "claims of lien are subject to the anti-
subrogation provision ... and are therefore
unenforceable" because "FEBHA [sic] does not
preempt state anti-subrogation laws." The Blues
removed this action under the federal officer
removal statute, 28 U.S.C. § 1442(a)(1), to the
U.S. District Court for the Southern District of
California. Goncalves asked the district court to
remand the case to state court on, inter alia , two
grounds: (1) the Blues could not remove the case
under § 1442(a)(1) and (2), even if removal was
otherwise proper, the probate exception barred
federal jurisdiction. The district court held that the
Blues had acted pursuant to a federal officer's
direction and could remove the case pursuant to §
1442(a)(1). The district court, however, agreed
with Goncalves that any exercise of federal
jurisdiction would interfere with the probate
proceedings in California. The district court
remanded the case back to state court.


The Blues filed this appeal, arguing that the
district court erred because the probate exception
did not bar federal jurisdiction. In response,
Goncalves continues to argue that the probate
exception bars federal jurisdiction, but argues
alternatively that even if it does not, the action was
not properly removed under § 1442(a)(1). We


ordered supplemental briefing as to whether the
prior exclusive jurisdiction doctrine barred federal
court jurisdiction; the Blues contend that it does
not, and Goncalves contends that it does.


II


We address first whether the Blues properly
removed the action to federal court under 28
U.S.C. § 1442(a)(1). We then address whether
either the probate exception or the prior exclusive
jurisdiction doctrine bars the exercise of federal
jurisdiction.


A. The Action Is Removable Under the Federal
Officer Removal Statute


The federal officer removal statute provides, in
relevant part:


(a) A civil action ... that is commenced in a
State court and that is against or directed to
[the following] may be removed by them
to the district court of the United States for
the district and division embracing the
place wherein it is pending: 
 
(1) The United States or any agency
thereof or any officer (or any person
acting under that officer ) of the United
States or of any agency thereof, in an
official or individual capacity, for or
relating to any act under color of such
office ....


28 U.S.C. § 1442 (emphasis added). The statute
defines a "civil action" to "include *1244 any
proceeding (whether or not ancillary to another
proceeding) to the extent that in such proceeding a
judicial order ... is sought or issued." Id. § 1442(d)
(1).


1244


The purpose of the federal officer removal statute
is "to ensure a federal forum in any case where a
federal official is entitled to raise a defense arising
out of his duties." Arizona v. Manypenny , 451
U.S. 232, 241, 101 S.Ct. 1657, 68 L.Ed.2d 58
(1981). The right of removal is "absolute for
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conduct performed under color of federal office,"
and the "policy favoring removal ‘should not be
frustrated by a narrow, grudging interpretation of §
1442(a)(1).’ " Id. at 242, 101 S.Ct. 1657 (quoting
Willingham v. Morgan , 395 U.S. 402, 407, 89
S.Ct. 1813, 23 L.Ed.2d 396 (1969) ).


An entity seeking removal under § 1442(a)(1)
bears the burden of showing "that (a) it is a
‘person’ within the meaning of the statute; (b)
there is a causal nexus between its actions, taken
pursuant to a federal officer's directions, and
plaintiff's claims; and (c) it can assert a ‘colorable
federal defense.’ " Durham v. Lockheed Martin
Corp. , 445 F.3d 1247, 1251 (9th Cir. 2006)
(quoting Jefferson Cty. v. Acker , 527 U.S. 423,
431, 119 S.Ct. 2069, 144 L.Ed.2d 408 (1999) ).
We address each of these three prongs in turn,
followed by another consideration raised by the
rare procedural posture of this action. Throughout
our analysis, we pay heed to our duty to "interpret
Section 1442 broadly in favor of removal." Id. at
1252.


1. "Person" under § 1442(a)(1)


The Blues and Goncalves do not dispute that the
Blues are a "person" within the meaning of §
1442(a)(1). Nonetheless, we must assure ourselves
of our own jurisdiction. The courts of appeals
have uniformly held that corporations are
"person[s]" under § 1442(a)(1). See In re
Commonwealth's Motion to Appoint Counsel
Against or Directed to Def. Ass'n of Phila. , 790
F.3d 457, 467–68 (3d Cir. 2015) (holding that §
1442(a)(1)'s use of the term "person" includes
corporations); Bennett v. MIS Corp. , 607 F.3d
1076, 1085 (6th Cir. 2010) (same); Isaacson v.
Dow Chem. Co. , 517 F.3d 129, 135–36 (2d Cir.
2008) (same). We agree and, therefore, the Blues
have satisfied the first requirement for removal
under § 1442(a)(1). See 1 U.S.C. § 1 (defining
"person" to include, unless the context indicates
otherwise, "corporations, companies, associations,
firms, partnerships, societies, and joint stock
companies, as well as individuals"); see also


Watson v. Phillip Morris Cos. , 551 U.S. 142, 152–
54, 157, 127 S.Ct. 2301, 168 L.Ed.2d 42 (2007)
(using the term "private person" and "company"
interchangeably in the context of § 1442(a)(1), but
holding that the defendant-company could not
remove the action); Leite v. Crane Co. , 749 F.3d
1117, 1122 n.4, 1124 (9th Cir. 2014) (citing
Watson , 551 U.S. at 152–53, 127 S.Ct. 2301 ; and
Isaacson , 517 F.3d at 135–36 ); Jacks v. Meridian
Res. Co., LLC , 701 F.3d 1224, 1230 n.3 (8th Cir.
2012) (citing Watson , 551 U.S. at 152–53, 127
S.Ct. 2301 ).


2. Causal nexus to actions performed under federal
officers


The Blues must also show (1) that their actions
seeking subrogation from Goncalves by pursuing
a lien are "actions under" a federal officer and (2)
that those actions are causally connected to the
dispute over the validity of the lien. See Durham ,
445 F.3d at 1251. The "actions" for purposes of
this case are the Blues' choice to pursue a
subrogation claim against Goncalves and their
placing a lien on the potential settlement proceeds
in state court.


We will start with the second prong first because
the "hurdle erected by [the causal-connection]
requirement is quite low." Isaacson , 517 F.3d at
137 ; see also *1245  Maryland v. Soper , 270 U.S.
9, 33, 46 S.Ct. 185, 70 L.Ed. 449 (1926) ("[T]he
statute does not require that the prosecution must
be for the very acts which the officer admits to
have been done by him under federal authority. It
is enough that his acts or his presence at the place
in performance of his official duty constitute the
basis, though mistaken or false, of the state
prosecution."). The Blues need show only that the
challenged acts "occurred because of what they
were asked to do by the Government." Isaacson ,
517 F.3d at 137. Here, OPM asked the Blues to
administer the plan and to make "reasonable
efforts" to pursue known subrogation claims. This
meets the low bar that the causal-connection prong
requires. The "very act" that forms the basis for


1245
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challenging the lien—seeking subrogation—"is an
act that [the Blues] contend[ ] [they] performed
under the direction of [federal officers]." Leite ,
749 F.3d at 1124. Indeed, in an analogous case
involving a challenge to a subrogation claim, the
Eighth Circuit held that this requirement was
"unquestionably" met. See Jacks , 701 F.3d at
1230 n.3.


The only real question for this prong is whether,
when seeking subrogation, the Blues "acted
under" a federal officer. Although the federal
officer removal statute is not limitless, "[t]he
words ‘acting under’ are broad," and the Supreme
Court "has made clear that the statute must be
‘liberally construed.’ " Watson , 551 U.S. at 147,
127 S.Ct. 2301 (quoting Colorado v. Symes , 286
U.S. 510, 517, 52 S.Ct. 635, 76 L.Ed. 1253 (1932)
). For a private entity to be "acting under" a
federal officer, the private entity must be involved
in "an effort to assist , or to help carry out , the
duties or tasks of the federal superior." Id. at 152,
127 S.Ct. 2301. The "relationship typically
involves ‘subjection, guidance, or control,’ " but it
must go beyond simply complying with the law,
even if the laws are "highly detailed" and thus
leave the entity "highly regulated." Id. at 151–53,
127 S.Ct. 2301 (citation omitted). Thus, "[t]he
assistance that private contractors provide federal
officers [must go] beyond simple compliance with
the law and help[ ] officers fulfill other basic
governmental tasks." Id. at 153, 127 S.Ct. 2301.


Goncalves argues that, in order for a private
contractor to qualify for federal removal under §
1442(a)(1), the contractor must have an "unusually
close" relationship to the federal government. See
id. (noting that lower courts have held that
government contractors fall within the terms of the
federal officer removal statute when the
relationship is "an unusually close one involving
detailed regulation, monitoring, and supervision"
(citing Winters v. Diamond Shamrock Chem. Co. ,
149 F.3d 387 (5th Cir. 1998) )). But this statement
in Watson appears to be descriptive—an attempt to
define what the lower courts were doing—not a


command to the lower courts to follow a certain
test. But see Jacks , 701 F.3d at 1231 (applying the
test stated in Watson without analyzing whether it
was obligated to do so). We need not decide
whether Watson requires the "unusually close"
relationship test for governmental contractors
because we hold that, even assuming this test
applies, the Blues "acted under" a federal officer
in pursuing subrogation. Cf. In re Nat'l Sec.
Agency Telecomms. Records Litig. , 483 F.Supp.2d
934, 944 (N.D. Cal. 2007) (declining to use the
standard).


In order to determine whether the Blues "acted
under" a federal officer in filing a subrogation
lien, we need to understand how the Blues'
FEHBA plan operates and their association with
the relevant federal officer, OPM. In FEHBA,
Congress "establishe[d] a comprehensive program
of health insurance for federal employees."
Empire Healthchoice Assurance, Inc. v. McVeigh ,
547 U.S. 677, 682, 126 S.Ct. 2121, 165 L.Ed.2d
131 (2006). Congress envisioned *1246 the creation
of a system whereby "OPM is ‘responsible for the
overall administration of the program while
sharing the day-to-day operating responsibility
with the employing agencies and the insurance
carriers.’ " Houston Cmty. Hosp. v. Blue Cross &
Blue Shield of Tex., Inc. , 481 F.3d 265, 271 (5th
Cir. 2007) (quoting H.R. Rep. No. 86-957, at 2
(1959)). FEHBA "authorized [OPM] to contract
with private carriers for federal employees' health
insurance" and gave OPM "broad administrative
and rulemaking authority over the program."
Coventry Health Care of Mo., Inc. v. Nevils , –––
U.S. ––––, 137 S.Ct. 1190, 1194–95, 197 L.Ed.2d
572 (2017) (citing 5 U.S.C. §§ 8901 – 13 ).
FEHBA further states that OPM's contracts with
carriers "shall contain a detailed statement of
benefits offered and shall include such maximums,
limitations, exclusions, and other definitions of
benefits as [OPM] considers necessary or
desirable." McVeigh , 547 U.S. at 684, 126 S.Ct.
2121 (alteration in original) (quoting 5 U.S.C. §


1246
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8902(a) ). "OPM has direct and extensive control
over these benefits contracts under the FEHBA."
Jacks , 701 F.3d at 1233.


The government pays about seventy-five percent
of the premiums, and the enrollee pays the
remainder. See 5 U.S.C. § 8906(b). These
premiums are all deposited into a special fund in
the U.S. Treasury from which the carriers
withdraw money to pay benefits. See id. §
8909(a); McVeigh , 547 U.S. at 703, 126 S.Ct.
2121 (Breyer, J., dissenting). But OPM, not the
carrier, owns the funds. At the end of the year,
OPM decides how to use any surplus in the fund.
McVeigh , 547 U.S. at 703, 126 S.Ct. 2121
(Breyer, J., dissenting). "The carrier is not at risk.
Rather, it earns a profit, not from any difference
between plan premiums and the cost of benefits,
but from a negotiated service charge that the
federal agency pays directly." Id. A carrier is not
acting as an insurer so much as it is acting as a
claims processor, serving as the government's
agent while the government takes the place of the
typical health insurer in hedging bets. "The private
carrier's only role in this scheme is to administer
the health benefits plan for the federal agency in
exchange for a fixed service charge." Id.


In fact, when a dispute arises between the carrier
and an enrollee over the extent of coverage, it is
OPM, not the carrier, that resolves the issue. See 5
C.F.R. § 890.105(a). And if an enrollee's coverage
is wrongfully denied, the enrollee can bring a suit
against both OPM and the Blues. See , e.g. ,
Skoller v. Blue Cross–Blue Shield of Greater N.Y. ,
584 F.Supp. 288, 289 (S.D.N.Y. 1984).


Of specific importance to this case, the contracts
that OPM negotiates with private carriers, such as
the one here, provide for both reimbursement and
subrogation, which we will collectively refer to as
"subrogation." Nevils , 137 S.Ct. at 1194. In
general, subrogation means that "if another person
causes an employee to suffer an injury, and the
Plan pays benefits for that injury, the employee
must agree that the Plan is entitled to be


reimbursed for its benefit payments." Bell v. Blue
Cross & Blue Shield , 823 F.3d 1198, 1200 (8th
Cir. 2016), cert. denied , ––– U.S. ––––, 137 S.Ct.
1812, 197 L.Ed.2d 751 (2017). Subrogation has a
"long history of federal involvement." Nevils , 137
S.Ct. at 1198 (citation omitted). Indeed, "strong
and ‘distinctly federal interests are involved.’ " Id.
(quoting McVeigh , 547 U.S. at 696, 126 S.Ct.
2121 ). In 2014, for instance, FEHBA carriers
received roughly $126 million in subrogation
recoveries, which "translate to premium cost
savings for the federal government and [FEHBA]
enrollees" because the recoveries go directly to the
special U.S. Treasury fund. Id. (alteration in
original) (citation omitted); see also *1247  Bell ,
823 F.3d at 1202 ("The scope of a federal
employee's reimbursement obligations has a
significant impact on the federal treasury and on
premiums or benefits for other employees."). In
light of the importance of subrogation recoveries,
OPM has "obligated the carrier[s] to make ‘a
reasonable effort’ to" pursue subrogation claims.
McVeigh , 547 U.S. at 683, 126 S.Ct. 2121
(citation omitted). Indeed, OPM has evidenced a
special interest in ensuring that carriers pursue
subrogation claims. In a letter to carriers, after
reiterating that the carriers "are required to seek
reimbursement and/or subrogation recoveries in
accordance with the contract," OPM explains that
it construes federal law to mean that FEHBA
"preempts state laws prohibiting or limiting
subrogation and reimbursement. As a result,
FEHB Program carriers are entitled to receive
these recoveries regardless of state law." Not only
does OPM receive the proceeds of subrogation
claims, but it also advises carriers on how to avoid
legal obstacles in pursuit of them.


1247


Looking at FEHBA as a whole, it is clear that by
pursuing subrogation claims, the Blues go well
"beyond simple compliance with the law and help
[ ] officers fulfill other basic governmental tasks."
Watson , 551 U.S. at 153, 127 S.Ct. 2301. OPM
needs someone to make reasonable efforts to
pursue subrogation claims and decide when filing
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suit in federal court is a wise decision—and the
government has delegated that responsibility to the
carriers to act "on the Government agency's
behalf." Id. at 156, 127 S.Ct. 2301. In light of the
interconnectedness between OPM and the Blues,
the Blues' obligation to pursue subrogation claims,
and the vital federal interest in the pursuit of
subrogation claims, we hold that the Blues "act
under" a federal officer when they pursue
subrogation claims.


Our holding accords with the only other circuit
court to address whether a FEHBA program
carrier "acts under" a federal officer for purposes
of § 1442(a)(1) when pursuing a subrogation
claim. Jacks , 701 F.3d at 1234. In holding that the
carrier and OPM were "unusually close," the
Eighth Circuit emphasized that the carriers have
been "delegated particular authority by OPM" and
are "subject to OPM oversight, uniquely operate[ ]
with the United States Treasury, submit[ ] to
OPM's regulatory requirements, and ultimately
answer [ ] to federal officers." Id. Moreover, the
court noted that if OPM is unsatisfied with a
carrier, it can, "at all times," "withdraw approval
of that carrier or terminate its contract." Id. (citing
5 C.F.R. § 890.204 ). Therefore, the Eighth
Circuit, using reasoning analogous to our own,
held that the carrier was "acting under" a federal
officer when pursuing a subrogation claim.


Goncalves makes two arguments against finding
that the Blues "acted under" a federal officer when
pursuing subrogation. First, citing Van Horn v.
Arkansas Blue Cross & Blue Shield , 629
F.Supp.2d 905 (E.D. Ark. 2007), Goncalves
argues that the fact that the Blues have "discretion
... to file suit in federal court in order to enforce
[subrogation] rights" precludes us from holding
that the Blues "act under" a federal officer when
they pursue subrogation claims. Indeed, in Van
Horn the district court held that the carrier did not
"act under" a federal officer when pursuing a
subrogation claim because the plan stated that the
carrier, "in its discretion , shall have the right to
file suit in federal court in order to enforce [its


subrogation] rights." Id. at 914–15. Goncalves
points out that the plan here uses the exact same
language as the plan in Van Horn : "[The Blues],
in [their] discretion, shall have the right to file suit
in federal court in order to enforce those rights."
So because the Blues have discretion to act in this
one corner of the plan, when they do so they
cannot be "acting under" a federal officer.*1248


The Eighth Circuit explicitly rejected Van Horn ,
and we do as well. Jacks , 701 F.3d at 1233 ("That
the Plan allows the carrier the discretion to pursue
subrogation does not foreclose the application of
the federal officer removal statute."). The Eleventh
Circuit, in an unpublished opinion, has rejected a
similar argument. See Anesthesiology Assocs. of
Tallahassee, FL, P.A. v. Blue Cross Blue Shield of
Fla., Inc. , No. 03-15664, 2005 WL 6717869, at
*2 (11th Cir. Mar. 18, 2005) (per curiam) (holding
that a FEHBA carrier "acted under" a federal
officer even when exercising "the option of
reimbursing the participant, rather than the
provider" (emphasis added)). Nowhere have we
found support for the proposition that only non-
discretionary choices qualify for removal under §
1442(a)(1). Simply put, just because the Blues are
vested with discretion does not mean that they are
not "involve[d] in an effort to assist , or to help
carry out , the duties or tasks of the federal
superior." Watson , 551 U.S. at 152, 127 S.Ct.
2301. The "task" here is the administration of a
health insurance program for federal employees,
and seeking subrogration assists in that effort
regardless of whether the Blues have some
discretion in completing that task.


1248


But even if the exercise of discretion were fatal to
a finding of "acting under," it is not clear that the
Blues have done anything in this case that can be
characterized as discretionary. As we have
discussed, the Blues are obligated to make a
"reasonable effort" to pursue subrogation claims.
Discretion comes into play only when the Blues
decide whether to assert their subrogation rights
"in federal court." The relevant action here for
purposes of deciding the "acting under" question
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is not the Blues' choice to remove the case to
federal court, which might well fall under the
discretionary clause, but rather their filing of a lien
in state court. When they filed the lien, the Blues
were simply complying with their obligation to
OPM to use "reasonable efforts" to pursue
subrogation claims. The discretionary clause of
the plan does not even apply to this case.


Goncalves also argues that OPM's oversight and
regulatory requirements do not bestow federal
officer status onto the Blues because simple
compliance with the law is not sufficient to place a
private party within the scope of "acting under."
See Watson , 551 U.S. at 152–53, 127 S.Ct. 2301
(holding that "the help or assistance necessary to
bring a private person within the scope of the
statute does not include simply complying with the
law"). The requirements and contractual
obligations bestowed on the Blues by OPM are,
however, a far cry from the laws and regulations
that the Supreme Court was referring to in Watson
when it held that being a federally regulated entity
did not mean that the entity "acts under" federal
officers. Watson gave some examples of the
activities that are more properly characterized as
complying with the law than as "acting under" a
federal officer by "helping" or "assisting":


Taxpayers who fill out complex federal tax
forms, airline passengers who obey federal
regulations prohibiting smoking, for that
matter well-behaved federal prisoners, all
"help" or "assist" federal law enforcement
authorities in some sense of those words.
But that is not the sense of "help" or
"assist" that can bring a private action
within the scope of this statute.


Id. at 152, 127 S.Ct. 2301. We too would describe
the actions of these taxpayers, passengers, and
prisoners as "compliance with the law (or
acquiescence to an order), not as ‘acting under’ a
federal official who is giving an order or enforcing
the law." Id. So to the extent that the Blues treat
the sexes equally in employment, see 42 U.S.C. §


2000e-2, grant coverage irrespective *1249 of
preexisting conditions, see 42 U.S.C. § 300gg-3,
and follow every other generally applicable
federal law, rule, and regulation, they are not
"acting under" a federal officer. But that is not
what the Blues are doing when they contract with
OPM to be subject to extensive oversight in
accordance with FEHBA and to use "reasonable
efforts" to pursue subrogation claims on behalf of
OPM. See Jacks , 701 F.3d at 1234 (rejecting
arguments similar to those raised by Goncalves);
see also Issacson , 517 F.3d at 137 (distinguishing
between entities that "contracted with the
Government" and entities that were "simply
regulated by federal law"). The relationship
between OPM and the Blues is well beyond "the
usual regulator/regulated relationship." Watson ,
551 U.S. at 157, 127 S.Ct. 2301. Watson does not
counsel against removal here.


1249


Although at first glance it may appear that the
Blues are operating as private insurance
companies divorced from federal officers, a
review of OPM's oversight and directives,
FEHBA's comprehensive federal program, and the
Blues' role in it belies that contention. We join the
Eighth Circuit in holding that FEHBA carriers are
"acting under" federal officers for the purposes of
28 U.S.C. § 1442(a)(1) when pursuing subrogation
claims.2


2 We also note that a number of federal


courts have determined that Medicare Part


B carriers contracting with the U.S.


Department of Health and Human Services


"act under" a federal officer. See, e.g.,


Midland Psychiatric Assocs., Inc. v. United


States, 145 F.3d 1000, 1004–05 (8th Cir.


1998) ; Bodimetric Health Servs., Inc. v.


Aetna Life & Cas., 903 F.2d 480, 487–88


(7th Cir. 1990) ; Grp. Health Inc. v. Blue


Cross Ass'n, 793 F.2d 491, 493 (2d Cir.


1986) ; Peterson v. Blue Cross/Blue Shield,


508 F.2d 55, 57–58 (5th Cir. 1975).


3. Colorable federal defense
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The Blues argue that they have several colorable
federal defenses to Goncalves's motion to expunge
their lien: (1) California law is preempted by
FEHBA's express preemption provision under 5
U.S.C. § 8902(m)(1) ; (2) sovereign immunity;
and (3) Goncalves's state-law allegations are
displaced by federal common law. While the Blues
and Goncalves vigorously argue over each of
these three defenses, we need find but one
colorable defense to satisfy this prong.


Recent Supreme Court precedent has made our
task easy. This Term, in Nevils , 137 S.Ct. 1190,
the Supreme Court held that § 8902(m)(1)
preempts state anti-subrogration laws by virtue of
the fact that the "carrier's very provision of
benefits triggers the right to payment," and all that
is required for preemption is for the action to
"relate to" that right to repayment, which is met in
the subrogation-claim context. Id. at 1197–98. In
light of Nevils , we have little trouble concluding
that the Blues' assertion that § 8902(m)(1)
preempts any state law supporting Goncalves's
motion to expunge the lien is a colorable federal
defense.


4. A "civil action" that is "against or directed to"
the Blues


Goncalves argues that removal was improper
because there is no "civil action ... commenced in
a State court ... against or directed to" the Blues.
28 U.S.C. § 1442(a). The civil action, in
Goncalves's view, is the medical negligence action
he filed against Rady Children's Hospital, which
he argues was not "against" or "directed to" the
Blues—they were not defendants or parties nor
did they seek to intervene or were they going to
incur any obligations as a result of the litigation. If
that were the end of the story, Goncalves might
well be right that the Blues could not remove the
action.  But *1250 the Blues then placed a lien on
the proceeds of the action, and Goncalves moved
to expunge the lien on the ground that it violated
California's anti-subrogation law. See Cal. Civ.


Code § 3333.1. We hold that the Blues' motion to
expunge the lien is a "civil action ... commenced
in a State court ... against or directed to" the Blues.


31250


3 We do not mean to foreclose the possibility


that the medical negligence action against


Rady Children's Hospital (and other


defendants) could have been "directed to"


the Blues within the meaning of the statute.


Rather, we need not address the question


because it was the motion to quash the lien,


not the alleged medical negligence, that


formed the basis for the Blues' removal.


The statutory history of § 1442 is instructive. For
decades following the federal officer removal
statute's codification at 28 U.S.C. § 1442, it has
provided that a "civil action"—a term which was
previously undefined—"commenced ... against "
any officer of the United States, or person acting
thereunder, "sued in an official or individual
capacity for any act under color of" federal office
may remove the action to federal court. 28 U.S.C.
§ 1442 (2006) (emphases added). But in 2011,
Congress passed the Removal Clarification Act to
amend § 1442 because Congress felt that the
courts were construing the statute too narrowly.
Pub. L. No. 112-51, 125 Stat. 545 ; see H.R. Rep.
No. 112-17(I) (2011); In re Commonwealth's
Motion , 790 F.3d at 467 (noting that the
amendments "intended to broaden the universe of
acts that enable Federal officers to remove to
Federal court" (citation omitted)).  Congress
expanded the language to allow removal of a
"civil action ... that is against or directed to " a
federal officer "for or related to any act under
color of [federal] office," 28 U.S.C. § 1442(a)
(emphases added)—removing altogether the
requirement that the officer be "sued." Congress
also provided a definition for the term "civil
action" used in § 1442(a) and placed a limitation
on the content of the removed proceedings:


4


4 Barely a year later, Congress re-ordered §


1442. See National Defense Authorization


Act of Fiscal Year 2013, Pub. L. No. 112–


239, tit. X, subtit. G, § 1087, 126 Stat.


9


Goncalves v. Rady Children's Hosp. San Diego     865 F.3d 1237 (9th Cir. 2017)



https://casetext.com/statute/united-states-code/title-5-government-organization-and-employees/part-iii-employees/subpart-g-insurance-and-annuities/chapter-89-health-insurance/section-8902-contracting-authority

https://casetext.com/case/coventry-health-care-of-mo-inc-v-nevils-2

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1442-federal-officers-or-agencies-sued-or-prosecuted

https://casetext.com/_print/doc/goncalves-v-rady-childrens-hosp-san-diego?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197153

https://casetext.com/statute/california-codes/california-civil-code/division-4-general-provisions/part-1-relief/title-2-compensatory-relief/chapter-2-measure-of-damages/article-2-damages-for-wrongs/section-33331-evidence-introduced-by-defendant-in-action-for-personal-injury-against-health-care-provider-based-upon-professional-negligence

https://casetext.com/statute/california-codes/california-civil-code/division-4-general-provisions/part-1-relief/title-2-compensatory-relief/chapter-2-measure-of-damages/article-2-damages-for-wrongs/section-33331-evidence-introduced-by-defendant-in-action-for-personal-injury-against-health-care-provider-based-upon-professional-negligence

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1442-federal-officers-or-agencies-sued-or-prosecuted

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1442-federal-officers-or-agencies-sued-or-prosecuted

https://casetext.com/case/defender-assn-of-phila-v-johnson-in-re-commonwealths-motion-to-appoint-counsel-against-or-directed-to-defender-assn-of-phila#p467

https://casetext.com/_print/doc/goncalves-v-rady-childrens-hosp-san-diego?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197184

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1442-federal-officers-or-agencies-sued-or-prosecuted

https://casetext.com/case/goncalves-v-rady-childrens-hosp-san-diego





1632, 1969–70. For simplicity, we will


refer to the subsections in the current


version.


The term[ ] "civil action" ... include[s] any
proceeding (whether or not ancillary to
another proceeding) to the extent that in
such proceeding a judicial order, including
a subpoena for testimony or documents, is
sought or issued. If removal is sought for a
proceeding described in the previous
sentence, and there is no other basis for
removal, only that proceeding may be
removed to the district court.


Id. § 1442(d)(1).


We think the motion to expunge the Blues' lien
comes comfortably within the new, expanded
statute. Goncalves's motion to expunge the lien is
a proceeding in which "a judicial order ... is
sought." Id. To be sure, Goncalves's motion to
expunge the lien is ancillary to the core
proceeding for medical negligence, but the statute
tells us that does not matter. See id. § 1442(d)(1)
("whether or not ancillary to another proceeding").
And there is no serious argument that the motion
to expunge the Blues' lien is not "against or
directed to" the Blues.


Goncalves points to court decisions where other
circuits have held that a state court summons of a
federal officer in a wage garnishment action is not
a "civil action" that could be removed to federal
court. See , e.g. , Murray v. Murray , 621 F.2d 103,
106–07 (5th Cir. 1980). For several reasons, these
cases are not persuasive. First, these decisions
were rendered under the prior version of § 1442.
Second, we expressly rejected these cases in *1251


Nationwide Investors v. Miller , 793 F.2d 1044,
1046 (9th Cir. 1986). Third, the reasoning of those
cases is wrong. As we explained in Nationwide
Investors , they barred removal of garnishment
cases because the "United States is a mere
stakeholder whose substantive obligations [to pay
the wages] remain the same" regardless of to
whom the United States has to pay or from which


court, state or federal, payment is ordered. Id.
Even if we were otherwise inclined to follow the
old garnishment cases such as Murray , the Blues
are not a "mere stakeholder" in interpleader.
Rather, they either get a lien on behalf of OPM or
they do not get a lien, and the lien has real value to
OPM.


1251


Finally, we will observe that any other result
would make the availability of a federal forum
dependent on the manner in which an enrollee
chooses to challenge a subrogation lien. If done in
an independent action, then the carrier is entitled
to remove the action to federal court. See Jacks ,
701 F.3d at 1228 (allowing removal of an
enrollee's suit against a carrier for violation of
anti-subrogation laws in placing a subrogation
lien). But, as Goncalves would have it, if the
enrollee challenges the subrogation lien in a forum
where the subrogation lien is ancillary to other
claims, then the carrier would not be able to avail
itself of a federal forum. We decline to create an
incentive for forum shopping, especially in light
of OPM's contracted-for desire to have
subrogation claims treated "under a single, nation-
wide policy to ensure equitable and consistent
treatment for all Members under the contract." Cf.
Nevils , 137 S.Ct. at 1197 ("Strong and ‘distinctly
federal interests are involved’ in uniform
administration of [FEHBA], free from state
interference, particularly in regard to coverage,
benefits, and payments." (citation omitted)).


B. State Court Proceedings Do Not Preclude
Federal Jurisdiction


1. The probate exception


The probate exception to federal jurisdiction
reserves probate matters to state probate courts
and precludes federal courts from disposing of
property in the custody of a state court. Marshall
v. Marshall , 547 U.S. 293, 311, 126 S.Ct. 1735,
164 L.Ed.2d 480 (2006). But it does not bar
"federal courts from adjudicating matters outside
those confines and otherwise within federal
jurisdiction." Id. at 311–12, 126 S.Ct. 1735.
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Federal courts have jurisdiction to entertain suits
to determine the "rights of creditors, legatees,
heirs, and other claimants against a decedent's
estate, ‘so long as the federal court does not
interfere with the probate proceedings. ’ " Id. at
311, 126 S.Ct. 1735 (quoting Markham v. Allen ,
326 U.S. 490, 494, 66 S.Ct. 296, 90 L.Ed. 256
(1946) ); see also Ashton v. Josephine Bay Paul &
C. Michael Paul Found., Inc. , 918 F.2d 1065,
1072 (2d Cir. 1990) (holding that a federal court
may adjudicate rights to property in an estate so
long as it does not interfere with the state court's
possession).


Prior to the Supreme Court's decision in Marshall
v. Marshall , we followed a test from the Second
Circuit for determining whether the probate
exception precluded jurisdiction. Moser v. Pollin ,
294 F.3d 335 (2d Cir. 2002). See In re Marshall ,
392 F.3d 1118, 1132–33 (9th Cir. 2004), rev'd sub
nom. Marshall v. Marshall , 547 U.S. 293, 126
S.Ct. 1735, 164 L.Ed.2d 480. Under In re
Marshall 's adoption of Moser , we (along with
other circuits) used a two-part inquiry to
determine whether an action was so "probate
related" that we could not exercise jurisdiction:


The first part of the inquiry focuses on the
question whether the matter is purely
probate in nature, in that the federal court
is being asked directly to probate


*12521252


a will or administer an estate. As the
Moser court noted "since few practitioners
would be so misdirected as to seek, for
example, letters testamentary or letters of
administration from a federal judge," the
answer to this question is almost always
"No." The second part of the inquiry
focuses on whether the matter is probate
related by determining whether, by
exercising jurisdiction over the matter, the
federal court would: (1) interfere with the
probate proceedings; (2) assume general
jurisdiction of the probate; or (3) assume
control over property in custody of the
state court. If the answer to any of these
questions is yes, then the probate
exception applies.


392 F.3d at 1133 (footnote omitted) (citations
omitted).


But in Marshall , the Supreme Court explained
that our endeavors to classify actions as
"interfer[ing] with probate proceedings" led to
expansive, and erroneous, applications of the
probate exception. 547 U.S. at 311, 126 S.Ct.
1735. Indeed, the Court admonished the courts of
appeals for applying this "exception of distinctly
limited scope" to "a range of matters well beyond
probate of a will or administration of a decedent's
estate." Id. at 310–11, 126 S.Ct. 1735.
Recognizing that the Court itself was partly to
blame for the overly broad application of the
probate exception because its previous
elucidations were not "model[s] of clear
statement," the Court provided a straightforward
explanation of the probate exception:


[T]he probate exception reserves to state
probate courts the probate or annulment of
a will and the administration of a
decedent's estate; it also precludes federal
courts from endeavoring to dispose of
property that is in the custody of a state
probate court.


Id. at 311–12, 126 S.Ct. 1735.
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Based on this clear directive, several courts of
appeals have come to a simple conclusion, with
which we agree, about the scope of the probate
exception: "It is clear after Marshall that unless a
federal court is endeavoring to (1) probate or
annul a will, (2) administer a decedent's estate, or
(3) assume in rem jurisdiction over property that is
in the custody of the probate court, the probate
exception does not apply." Three Keys Ltd. v. SR
Util. Holding Co. , 540 F.3d 220, 227 (3d Cir.
2008) ; accord Chevalier v. Estate of Barnhart ,
803 F.3d 789, 801 (6th Cir. 2015) ; Lee Graham
Shopping Ctr., LLC v. Estate of Kirsch , 777 F.3d
678, 680–81 (4th Cir. 2015) ; Curtis v. Brunsting ,
704 F.3d 406, 409 (5th Cir. 2013) ; see also
Lefkowitz v. Bank of N.Y. , 528 F.3d 102, 106–07
(2d Cir. 2007) ("Following Marshall we must now
hold that so long as a plaintiff is not seeking to
have the federal court administer a probate matter
or exercise control over a res in the custody of a
state court, if jurisdiction otherwise lies, then the
federal court may, indeed must, exercise it."). It is
not clear that the Supreme Court's test in Marshall
v. Marshall and our multi-step, multi-factor test in
I n re Marshall are "clearly irreconcilable," Miller
v. Gammie , 335 F.3d 889 (9th Cir. 2003) (en
banc), but Marshall surely represents a
restatement and a refinement of the test we had
previously followed. We need not go so far as to
announce that Marshall overruled the prior test,
but we will accept the reformulation adopted by
the other circuits as a refinement. See Lefkowitz ,
528 F.3d at 106 (recognizing that Moser 's test was
"overly-broad and has now been superseded by
Marshall 's limitation of the exception").


In sum, the probate exception prevents a federal
court from probating a will, administering a
decedent's estate, or disposing of property in the
custody of a state probate court. Neither the Blues
nor Goncalves contests that neither of the first two
exceptions applies here. Even though the Superior
Court's authority to supervise *1253 Goncalves's
settlement derives from the California Probate
Code, there is nothing in this case that sounds in


probate. There is no will or estate—indeed, there
is no decedent. And we do not believe that the
probate exception to federal jurisdiction can rest
on the ways in which California chooses to
organize its code; placing the provisions
governing the compromises of a minor's claim in
the California Probate Code does not make the
proceeding probate. See Marshall , 547 U.S. at
314, 126 S.Ct. 1735 ("[T]he jurisdiction of the
federal courts, ‘having existed from the beginning
of the Federal government, [can]not be impaired
by subsequent state legislation creating courts of
probate.’ " (citation omitted)); cf. id. at 311, 126
S.Ct. 1735 (admonishing federal courts for
expanding the probate exception "to block federal
jurisdiction over a range of matters well beyond
probate of a will or administration of a decedent's
estate").


1253


The question remaining for us is whether a federal
court would need to "dispose of property that is in
the custody of a state probate court." Id. at 312,
126 S.Ct. 1735. But Marshall tells us that this
aspect of its enunciation of the probate exception
is simply "a reiteration of the general principle
that, when one court is exercising in rem
jurisdiction over a res , a second court will not
assume in rem jurisdiction over the same res ." Id.
at 311, 126 S.Ct. 1735. Or in other words, it has
little to do with probate; rather, it is an application
of the prior exclusive jurisdiction doctrine. See
Chapman v. Deutsche Bank Nat'l Tr. Co. , 651
F.3d 1039, 1043 (9th Cir. 2011) (using the
quotation from Marshall to define the prior
exclusive jurisdiction doctrine).


Because the prior exclusive jurisdiction doctrine is
a mandatory rule applicable not just in matters
with a relationship to probate but in all cases, see
id. , we do not think it does anyone any favors to
discuss it within the confines of the probate
exception. Therefore, we will next turn to the prior
exclusive jurisdiction doctrine outside the
intellectual confines of the probate exception.


2. The prior exclusive jurisdiction doctrine
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The prior exclusive jurisdiction doctrine is a
"mandatory jurisdictional limitation" that prohibits
federal and state courts from concurrently
exercising jurisdiction over the same res .
Chapman , 651 F.3d at 1043 (quoting State Eng'r
v. S. Fork Band of Te–Maok Tribe of W. Shoshone
Indians , 339 F.3d 804, 810 (9th Cir. 2003) ). The
question whether the prior exclusive jurisdiction
doctrine applies turns on what, precisely, is at
issue in the state and federal court proceedings. If
both courts exercise either in rem or quasi in rem
jurisdiction, then the courts may be
simultaneously exercising jurisdiction over the
same property, in which case the prior exclusive
jurisdiction doctrine applies and the district court
is precluded from exercising jurisdiction over the
res . See Kline v. Burke Constr. Co. , 260 U.S. 226,
229, 43 S.Ct. 79, 67 L.Ed. 226 (1922). Here, we
must first determine whether, in ruling on the
validity of the Blues' lien, the district court would
exercise in rem or quasi in rem jurisdiction over a
res . And if it would, we must determine whether
the California Superior Court has exercised in rem
or quasi in rem jurisdiction over the same res .


The prior exclusive jurisdiction doctrine is not
restricted to cases where the property has been
"actually seized under judicial process before a
second suit is instituted. It applies as well where
suits are brought to marshal assets, administer
trusts, or liquidate estates, and in suits of a similar
nature, where, to give effect to its jurisdiction, the
court must control the *1254 property." United
States v. Bank of N.Y. & Tr. Co. , 296 U.S. 463,
477, 56 S.Ct. 343, 80 L.Ed. 331 (1936). But where
a judgment is "strictly in personam ... both a state
court and a federal court having concurrent
jurisdiction may proceed with the litigation." Penn
Gen. Cas. Co. v. Pennsylvania ex rel. Schnader ,
294 U.S. 189, 195, 55 S.Ct. 386, 79 L.Ed. 850
(1935). In other words, the federal court "may not
‘seize and control the property which is in the
possession of the state court.’ " Fischer v. Am.
United Life Ins. Co. , 314 U.S. 549, 554, 62 S.Ct.


380, 86 L.Ed. 444 (1942) (citation omitted).
"Short of that, however, the federal court may go."
Id. at 554–55, 62 S.Ct. 380.


1254


An action is in rem when it "determine[s] interests
in specific property as against the whole world."
State Eng'r , 339 F.3d at 811 (quoting In Rem,
BLACK'S LAW DICTIONARY(6th ed. 1990)).
"Under California law, a suit proceeds in rem
[only] where property is ‘seized and sought to be
held for the satisfaction of an asserted charge
against property without regard to the title of
individual claimants to the property.’ " Hanover
Ins. Co. v. Fremont Bank , 68 F.Supp.3d 1085,
1109 (N.D. Cal. 2014) (quoting Lee v. Silva , 197
Cal. 364, 240 P. 1015, 1016 (1925) ). An action is
quasi in rem when it is brought "against the
defendant[s] personally" but "the [parties']
interest[s] in the property ... serve[ ] as the basis of
the jurisdiction." State Eng'r , 339 F.3d at 811
(alterations in original) (quoting Quasi In Rem,
BLACK'S LAW DICTIONARY(6th ed. 1990)).


"On the other hand, where a party initiates an
action merely to ‘determine the personal rights
and obligations of the [parties],’ the court asserts
in personam jurisdiction." Hanover Ins. Co. , 68
F.Supp.3d at 1109 (quoting Pennoyer v. Neff , 95
U.S. 714, 727, 5 Otto 714, 24 L.Ed. 565 (1877) );
see also In Personam, BLACK'S LAW
DICTIONARY(10th ed. 2014) (defining an action
in personam as one "brought against a person" that
"can be enforced against all the property of the
judgment-debtor"). A federal court "may proceed
to judgment in personam, adjudicating rights in
the res and leaving the in personam judgment to
bind as res judicata the court having jurisdiction of
the res." Jackson v. U.S. Nat'l Bank , 153 F.Supp.
104, 110 (D. Or. 1957).


Although the Blues have removed the proceeding
to expunge the lien, they seek the district court's
determination of their rights, not enforcement of
the lien. The Blues are seeking "merely to
establish ... a right to share in [the settlement
funds]." Bank of N.Y. , 296 U.S. at 478, 56 S.Ct.
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343. It is well settled that such actions are properly
classified as in personam . See Princess Lida of
Thurn & Taxis v. Thompson , 305 U.S. 456, 466,
59 S.Ct. 275, 83 L.Ed. 285 (1939) ("[T]he
principle ... that the court first assuming
jurisdiction over property may maintain and
exercise that jurisdiction to the exclusion of the
other ... has no application to a case in a federal
court based upon diversity of citizenship, wherein
the plaintiff seeks merely an adjudication of his
right of his interest as a basis of a claim against a
fund in the possession of a state court.");
Commonwealth Tr. Co. of Pittsburgh v. Bradford ,
297 U.S. 613, 619, 56 S.Ct. 600, 80 L.Ed. 920
(1936) (holding that a determination of rights to
trust funds was not in rem because it sought "only
to establish rights" rather than to "deal with the
property and other distribution").


The gravamen of the complaint is clear: the Blues
seek to vindicate their subrogation rights. They are
not asking the district court to take any of the
settlement funds from the state court's control. Nor
would the district court's determination necessarily
involve a disturbance of possession or control of
the settlement. Fischer , 314 U.S. at 554, 62 S.Ct.
380. Since the *1255 Blues seek only a
determination of their rights, the action in federal
court is an in personam action, not an action in
rem or quasi in rem . Thus, the doctrine of prior
exclusive jurisdiction does not apply. Because the
Superior Court's jurisdiction over the minor's
compromise is not "so exclusive as to bar an
adjudication by the federal court of the rights of a
claimant to the res or the quantum of his interest in
it," id. at 555, 62 S.Ct. 380, the district court
improperly remanded the case to the state court.


1255


At the time that the Blues removed the case to
federal court, the Superior Court had not exercised
in rem or quasi in rem jurisdiction, either. Instead,
the Superior Court was deciding whether to
approve the settlement in the first place. See Cal.
Prob. Code § 3600 ; Pearson v. Superior Court ,
202 Cal.App.4th 1333, 136 Cal.Rptr.3d 455, 457
(2012) ("An agreement to settle or compromise a


claim made by a minor ‘is valid only after it has
been approved, upon the filing of a petition, by the
superior court ....’ " (alteration in original)
(quoting Cal. Prob. Code § 3500(b) )). The court
had not "taken possession of property," Sexton v.
NDEX W., LLC , 713 F.3d 533, 536 (9th Cir.
2013), nor did it have "custody," Marshall , 547
U.S. at 312, 126 S.Ct. 1735, over the potential
settlement money. In fact, it had not taken
possession, custody, or control of any property.
The property was held by Goncalves's attorney in
a trust account pending the resolution of this
litigation.


Although the Superior Court must issue an order
"authorizing and directing" the payment of
reasonable expenses, "including reimbursement to
a parent, guardian, conservator, costs, and
attorney's fees," Cal. Prob. Code § 3601(a), and
may order that the money be paid into a special-
needs trust, id. § 3602, the court did not have
custody of the settlement itself, and there is no
apparent reason why it should seize the settlement.
Even if the Superior Court were to obtain in rem
jurisdiction over an approved settlement
agreement through the probate code, that would
occur only after the Superior Court approves of
the settlement. See id. § 3600 (noting that the
chapter applies only after the court approves of the
compromise). Thus, the Superior Court had not
exercised in rem or quasi in rem jurisdiction over
the potential proceeds of the yet-to-be-approved
settlement.


Goncalves asserts that the removal of the Blues'
lien claim made the settlement proceeds the res or
subject matter of the action and bestowed
jurisdiction over the res upon the district court.
That is incorrect. Goncalves cites Alyeska Pipeline
Service Co. v. Vessel Bay Ridge , 703 F.2d 381,
394 (9th Cir. 1983), but that case is inapposite.
Alyeska Pipeline dealt with the enforcement of a
lien, not a determination of rights. In fact, all of
the case law that Goncalves relies upon to classify
this as an in rem proceeding involves lien-
enforcement proceedings.  *1256 Goncalves also51256
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argues that, at the very least, the state court action
is quasi in rem because the parties' interests in the
property serve as the basis for jurisdiction. See
State Eng'r , 339 F.3d at 811. But this is also
incorrect. It is the state court's supervisory role
that forms the basis of its jurisdiction. Part of that
supervisory role is to ensure that the settlement
funds are disbursed to parties with rights to the
funds, but that function is not essential to the
exercise of the court's jurisdiction. Cf. Bank of
N.Y. , 296 U.S. at 477, 56 S.Ct. 343 (noting that "
[c]ontrol of the funds was essential to the exercise
of the court's jurisdiction to protect the rights of
claimants" in quasi in rem proceedings).


5 Goncalves argues that the Blues removal


action seeks the same relief requested in


state court—enforcement of their


subrogation rights against proceeds from


the settlement. The Blues contend that they


are seeking a rights determination from the


district court, not enforcement of the lien.


The courts have long held that a lien


enforcement proceeding is different from a


proceeding in which the validity of a lien is


determined. See, e.g., In re Williams'


Estate, 156 F. 934, 939 (9th Cir. 1907)


(distinguishing between proceedings to


determine "the validity of the lienholder's


contract" and "his remedy to enforce his


rights"); Connolly Dev., Inc. v. Superior


Court, 17 Cal.3d 803, 132 Cal.Rptr. 477,


553 P.2d 637, 650 (1976) (distinguishing


between a suit to "enforce [a] lien" and a


"suit for declaratory relief" as to the


validity of the lien); Mojtahedi v. Vargas,


228 Cal.App.4th 974, 176 Cal.Rptr.3d 313,


316 (2014) (holding that an "attorney's lien


is only enforceable after the attorney


adjudicates the value and validity of the


lien in a separate action against his client").


Based on the district court record, it


appears that the Blues are seeking only a


determination of the validity of their


subrogation rights.


Practically, the Blues are asking the district court,
under the terms of their federally approved
contract, to determine rights to a settlement that
they claim is contractually theirs. If the district
court adjudicates the lien against Goncalves's
settlement fund, it will not interfere with the
Superior Court's possession of property for the
purposes of lien enforcement. We conclude that
the prior exclusive jurisdiction doctrine does not
bar the district court's determination of the Blues'
subrogation rights.


III


In administering the FEHBA plan by pursuing
subrogation against Goncalves, the Blues "acted
under" a federal officer for purposes of the federal
officer removal statute, and thus the action was
properly removed to federal court. See 28 U.S.C. §
1442(a)(1). Because neither the probate exception
to federal jurisdiction nor the prior exclusive
jurisdiction doctrine precludes federal jurisdiction,
the action should not have been remanded back to
state court.


REVERSED and REMANDED.
WARDLAW, Circuit Judge, dissenting:


I respectfully disagree with the majority's holding
that a federal court may exercise jurisdiction over
Goncalves's motion to expunge the Blues' lien,
and I would affirm the district court's order
remanding the motion to the California Superior
Court. We need not even reach the complicated
question whether the action was properly removed
under the Federal Officer Removal Statute.
Whether or not it was, the "prior exclusive
jurisdiction" doctrine bars the exercise of federal
jurisdiction here.


I.
To understand the proceedings in this case—and
why they implicate the prior exclusive jurisdiction
doctrine—it is necessary to understand the State of
California's framework for approving the
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settlement of a minor's legal claim. I discuss that
framework first, and then describe the proceedings
in this case in the California and federal courts.


A. California's Requirements for
Settling a Minor's Legal Claim.
To protect the interests of minors, California
courts are required to approve the settlement of a
minor's legal claim, as well as the payment of any
expenses out of the settlement proceeds. See Cal.
Civ. Proc. Code § 372 ; Cal. Prob. Code §§
3500(b), 3600 – 05, 3610 – 13 ; Cal. Rules of
Court 7.950 – 7.955. After the parties have
reached an agreement to settle, a California
Superior Court must conduct a "liability analysis"
to "determine if [the] settlement is reasonable."
Espericueta v. Shewry , 164 Cal.App.4th 615, 627,
79 Cal.Rptr.3d 517 (2008). If it is, the court must
then determine what "reasonable expenses" should
be paid out of the settlement proceeds. *1257  Cal.
Prob. Code § 3601. This includes determining
how much money should be paid to parties
asserting liens on the settlement funds. See
Goldberg v. Superior Court , 23 Cal.App.4th
1378, 1383, 28 Cal.Rptr.2d 613 (1994). The court
has "broad power" to determine which parties
should be paid and how much they should be paid.
Id. at 1382, 28 Cal.Rptr.2d 613. After it has made
its determination, the court enters an order
"authorizing and directing" disbursement of the
funds. Cal. Prob. Code § 3601.


1257


Though that is all a court is required to do during
the settlement approval process, it may also take
additional steps to administer the funds. For
example, a court may order that the settlement
funds be deposited in an insured account, id. §
3602(c)(1), used to purchase an annuity, id. , or
delivered to a custodian, id. § 3602(c)(2). The
court may also order the transfer of the funds into
a "special needs trust"—a unique form of trust for
disabled minors. Id. §§ 3602(d), 3604(a)(1); see
also 14 B.E. Witkin et al., Summary of California
Law: Wills § 1072 (10th ed. 2005).


B. The Settlement Approval
Proceedings in Goncalves's Medical
Malpractice Case.
In 2011, Goncalves filed a medical malpractice
action in the Superior Court of California, County
of San Diego, against Rady Children's Hospital
and three other defendants.  Register of Actions at
1, Goncalves v. Rady Children's Hospital San
Diego , No. 37-2011-00085051-CU-MM-CTL
(Cal. Super. Ct. filed 2011).


1


1 Many of the facts in this section come from


state-court documents that were not


included in the parties' original excerpts of


record. However, "[i]t is well established


that we may take judicial notice of judicial


proceedings in other courts," and the


majority should have done so here. See


Rosales–Martinez v. Palmer, 753 F.3d 890,


894 (9th Cir. 2014) ; see also Fed. R. Evid.


201(b)–(d). 


--------


In 2014, Goncalves reached settlement agreements
with the three non-Rady Children's Hospital
defendants. Id. at 114, 117–19, 121, 124, 137, 142.
The San Diego Superior Court found the
settlements reasonable and approved them. Id. at
121. Pursuant to its settlement-approval powers,
the court ordered a payment of fees to Goncalves's
attorney. Petition to Approve Compromise of
Claim at 7 (Register of Actions 156), Goncalves v.
Rady Children's Hospital San Diego , No. 37-
2011-00085051-CU-MM-CTL (Cal. Super. Ct.
filed 2011). In addition, it ordered that
$492,501.69 of the settlement funds be held in
trust by Goncalves's attorney. Id. Att. 13b(5). It
did so because various nonparties, including the
Blues, had asserted liens on Goncalves's
settlement proceeds (the "Lien Litigation"), and
the amounts that would be paid on the liens had
not yet been resolved. Id.


In 2015, Goncalves reached an agreement to settle
his claim against Rady Children's Hospital for
$800,000. Order Approving Compromise of Claim
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at 2 (Register of Actions 159), Goncalves v. Rady
Children's Hospital San Diego , No. 37-2011-
00085051-CU-MM-CTL (Cal. Super. Ct. filed
2011). The San Diego Superior Court approved
the settlement. Id. at 4. It then took a number of
additional administrative steps. It directed a
payment to Goncalves's attorneys for fees and
expenses. Id. at 2. It ordered that a portion of the
funds be placed in a special needs trust, and that
another portion be used to purchase an annuity. Id.
Att. 7c2b; Petition to Approve Compromise of
Claim, supra , at 9. Further, the court ordered
Goncalves's attorney to hold $39,351.82 of the
funds "until the resolution of the Lien litigation";
that money was in addition to $420,131.75 still
remaining in the trust account. Order Approving
Compromise of Claim, supra , at 2. Goncalves's
attorney *1258 agreed to release the funds only if
"expressly authorized by th[e] court." Petition to
Approve Compromise of Claim, supra , at 10.
Any funds remaining after the lien payments were
made would be "transferred to the special needs
trust." Id.


1258


After the San Diego Superior Court had disbursed
the funds from the first three settlements and
directed a portion into the trust account—but
before the settlement with Rady Children's
Hospital—Goncalves filed a motion with the court
requesting that it expunge the lien asserted by the
Blues. The court scheduled a hearing on the
motion. Minute Order (Register of Actions 140),
Goncalves v. Rady Children's Hospital San Diego
, No. 37-2011-00085051-CU-MM-CTL (Cal.
Super. Ct. filed 2011). Before it could determine
whether the Blues would be paid on their lien, and
to what extent, the Blues removed the motion to
federal court. Goncalves nevertheless proceeded in
state court to settle his remaining claim against
Rady Children's Hospital and resolve other liens
asserted on his settlement proceeds. The San
Diego Superior Court also disbursed the additional
funds from the final settlement and ordered that
some be placed in the trust account. The San
Diego Superior Court continues to exercise


jurisdiction over the case so that it can issue future
orders regarding the Blues' lien and the remaining
funds in the trust account. Application for an
Order Setting Aside Dismissal (ROA 166),
Goncalves v. Rady Children's Hospital San Diego
, No. 37-2011-00085051-CU-MM-CTL (Cal.
Super. Ct. filed 2011); Minute Order (ROA 168),
Goncalves v. Rady Children's Hospital San Diego
, No. 37-2011-00085051-CU-MM-CTL (Cal.
Super. Ct. filed 2011).


II.
The prior exclusive jurisdiction doctrine is a
"mandatory" limitation on federal jurisdiction.
Chapman v. Deutsche Bank Nat'l Tr. Co. , 651
F.3d 1039, 1043 (9th Cir. 2011) (quoting State
Eng'r v. S. Fork Band of Te–Maok Tribe of W.
Shoshone Indians , 339 F.3d 804, 810 (9th Cir.
2003) ). A federal court may not exercise control
over property that is already under the control of a
state court. Id. at 1043–44. In other words, it may
not hear an in rem or quasi in rem action involving
property that is part of an in rem or quasi in rem
action in state court. Id. To determine whether the
prior exclusive jurisdiction doctrine applies, we
must determine the nature of the relevant state and
federal actions. If they are both in rem or quasi in
rem , and if the state court was the first to assert
jurisdiction over the property, then the federal
court may not proceed. Id.


What matters for our inquiry is whether the state
and federal actions are either in rem or quasi in
rem , rather than in personam . We need not make
the narrower distinction between in rem and quasi
in rem . As the Supreme Court has explained, an
action is at least quasi in rem where, "to give
effect to its jurisdiction, [a] court must control the
property." United States v. Bank of N.Y. & Tr. Co. ,
296 U.S. 463, 477, 56 S.Ct. 343, 80 L.Ed. 331
(1936). Put another way, an action is at least quasi
in rem where "it is the [parties'] interest[s] in the
property that serve[ ] as the basis of the
jurisdiction." State Eng'r , 339 F.3d at 811
(alterations in original) (quoting Black's Law
Dictionary 1245 (6th ed. 1990)). The relief sought
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in a quasi in rem or in rem action is possession of
specific property. See Bank of N.Y. , 296 U.S. at
478, 56 S.Ct. 343.


If an action is not in rem or quasi in rem , then it is
in personam . An in personam action is one
brought against a defendant personally that does
not require the court to control property. See id. at
478, 56 S.Ct. 343. The relief sought in an in
personam action is a judgment that "can be
enforced against all the property of the *1259


judgment-debtor." Action , Black's Law Dictionary
(10th ed. 2014) (emphasis added).


1259


We do not rely on "formalistic distinction[s]"
when labeling an action in rem , quasi in rem , or
in personam . State Eng'r , 339 F.3d at 810.
Rather, we "look behind the form of the action" to
determine the "nature" of the case. Id. at 810–11
(internal quotation marks omitted). For example,
even if an action appears on the face of the
complaint to be in personam , we may
nevertheless find that it is in rem or quasi in rem .
Id.


State Engineer provides an example of the proper
analysis. That case involved contempt proceedings
that had been removed to federal court. Id. at 808.
Nevada initiated the proceedings against the
defendant for allegedly failing to comply with a
court decree allocating water rights in the
Humboldt River. Id. A contempt action is "brought
only ‘against the defendant[s] personally’ " and is
typically styled as an in personam action. Id. at
810–11 (alteration in original) (quoting Black's
Law Dictionary 1245 (6th ed. 1990)). However,
we concluded in State Engineer that even though
the action was styled as an in personam
proceeding, that "formalistic distinction made not
the least bit difference." Id. We looked "behind the
form of the action to the gravamen of [the]
complaint and the nature of the right sued on." Id.
at 810 (internal quotation marks omitted). We
concluded that there could be no serious dispute
that Nevada had brought the contempt action to, in
effect, force compliance with the decree over a res


—the Humboldt River. Id. at 811. We therefore
held that the action was quasi in rem , because the
federal court could not hear the case without
displacing the state court as the adjudicator of
water rights in the Humboldt River. Id. ; see also
Bank of N.Y. , 296 U.S. at 478, 56 S.Ct. 343
(finding that an action was at least quasi in rem
where it could not be adjudicated "without
disturbing the control of the state court" over
property).


III.
The settlement approval proceedings in California
Superior Court are, at minimum, quasi in rem .
Goncalves settled with all of the medical
malpractice defendants and the Superior Court
approved the settlements. See Register of Actions,
supra , at 121, 159. Consequently, the defendants
paid out the settlement funds, triggering the
Superior Court's duty to disburse the money
appropriately.


The Superior Court has exercised significant
control over the settlement funds, rendering the
settlement approval proceedings at least quasi in
rem . At stake in those proceedings is not a
personal judgment against any party; rather, the
court is adjudicating various parties' rights to the
settlement proceeds. The court has ordered
payment to Goncalves's attorneys for fees and
expenses. It has ordered the purchase of an
annuity and that a portion of the funds be
transferred into a special needs trust. Further, it
directed almost $500,000 into a client trust
account pending resolution of nonparty lien
claims. Moreover, the court continues to exercise
jurisdiction over the remaining funds in that
account. Goncalves's attorney cannot distribute the
funds without the court's permission.


The majority makes much of the fact that the
remaining settlement funds that could be
distributed to the Blues are being held by
Goncalves's attorney rather than by the Superior
Court itself. But the Supreme Court has explained
that an action can be quasi in rem even when the
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property has not been "actually seized under
judicial process." Bank of N.Y. , 296 U.S. at 477,
56 S.Ct. 343. Indeed, the Court has found
proceedings to be quasi in rem *1260 where funds
were being held by a trust company pending
direction from the court. Id. at 476–77, 56 S.Ct.
343. Goncalves's attorney is holding almost
$500,000 in a trust account waiting for the San
Diego Superior Court's orders to disburse the
funds and to whom. Therefore, it is the Superior
Court that effectively controls the funds. The
majority's argument is at odds with precedent as
well as the functional analysis required by the
prior exclusive jurisdiction doctrine. Further, it is
at odds with the Blues' litigation position—the
Blues recognized in district court that the
settlement funds constitute a "res that's currently
in [the San Diego Superior Court's] possession."


1260


Contrary to the majority's assertion, see Maj. Op.
1255, the San Diego Superior Court exercised
control over Goncalves's settlement funds before
the Blues removed the lien-expungement motion
to federal court. The state court obtained
jurisdiction over the settlement proceeds when it
approved the initial three settlements on April 9,
2014 and began disbursing funds. Register of
Actions, supra , at 121. The Blues removed the
lien-expungement action to federal court on July
28, 2014. A portion of the funds from the initial
settlements were deposited into the trust account
held by Goncalves's attorney and continue to
remain there, pending direction from the San
Diego Superior Court.


IV.
The lien-expungement motion removed by the
Blues is quasi in rem . The action arose during the
San Diego Superior Court's administration of
Goncalves's settlement funds. The court was
required by state law to determine which parties
would be paid out of the settlement proceeds, and
how much, and accordingly, to order payment. See
Cal. Prob. Code § 3601. Before the court could
order any payments to the Blues, however,
Goncalves moved to expunge the Blues' lien. In


his motion, Goncalves invoked the court's
jurisdiction under California Probate Code § 3601,
which grants the court the duty to approve and
order expenses. Motion for an Order Expunging
Blue Cross/Blue Shield's Lien at 3–4, Goncalves v.
Rady Children's Hospital San Diego , No. 37-
2011-00085051-CU-MM-CTL (Cal. Super. Ct.
filed 2011). The Blues then removed the motion to
federal court.


The jurisdictional basis of the removed motion is
the San Diego Superior Court's power to control
the settlement funds and to order payment of
expenses. Goncalves explained in his motion that
he filed it in San Diego Superior Court
specifically because of that court's control over his
settlement funds under California Probate Code §
3601. Therefore, adjudicating the removed motion
would necessarily require the federal court to
control the settlement funds. What Goncalves
sought—and what the Blues oppose—is an order
directing payment of the remaining settlement
funds to Goncalves's trust instead of the Blues.


The majority appears to construe the removed
action as one for declaratory relief. It asserts that
the Blues want only a declaration of their rights in
the settlement funds. But the Blues never even
filed a declaratory relief action. Rather, they
removed a motion from state court concerning the
disbursal of Goncalves's settlement funds.
Therefore, looking to "the gravamen" of the
motion and the "nature of the right sued on," State
Eng'r , 339 F.3d at 810, the motion is for lien
enforcement and not for declaratory relief,
contrary to the majority's characterization. And
actions for lien enforcement are in rem . See Cent.
Bank v. Superior Court , 30 Cal.App.3d 913, 917,
106 Cal.Rptr. 696 (1973) ("An action to foreclose
a mechanics' lien ... is an in rem action ...."). We
cannot recharacterize the removed action simply 
*1261 because "[t]he Blues contend" in their
briefing that all they want from the district court is
"a rights determination." See Maj. Op. at 1255–56
n. 5.


1261
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V.
Goncalves's settlement funds form the basis of
both the state and federal actions. Therefore, both
actions are at least quasi in rem . Under the prior
exclusive jurisdiction doctrine, only the court that
first asserted jurisdiction over the property may
proceed. The San Diego Superior Court was the


first court to exercise jurisdiction over Goncalves's
settlement funds. Therefore, it should be the only
court to proceed.


I respectfully dissent.
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consolidated with AVA MITCHELL TANNER
and PHYLLIS FERNANDEZ PLAINTIFFS v.
ALITA CHEATHAM MITCHELL and CRAIG
CHEATHAM DEFENDANTS


Debra M. Brown UNITED STATES DISTRICT
JUDGE


ORDER


Following Don Mitchell's death, his biological
daughters, Ava Mitchell Tanner and Phyllis
Fernandez, sued Don's stepson, Craig Cheatham,
and Don's widow, Alita Cheatham Mitchell,
alleging they unduly influenced Don in his
modification of the beneficiaries of his assets. A
bench trial was held on (1) Ava's claims that Alita
and Craig exerted undue influence to cause Don to
change the beneficiary from Ava to Alita on two
Great American Life Insurance Company
annuities, a Prudential insurance policy, a
CETERA account, and a trust; (2) Phyllis' claims
that Alita and Craig exerted undue influence to
cause Don to change the beneficiary from Phyllis
to Alita on the Prudential policy and the trust; and
(3) Ava and Phyllis' claims that Craig and Alita
violated Mississippi's Vulnerable Persons Act. At
trial, Alita and Craig made an oral motion to
dismiss the Vulnerable Persons Act claims, which


the Court took under advisement. In accordance *2


with Rule 52(a) of the Federal Rules of Civil
Procedure, the Court's findings of fact and
conclusions of law are set forth below.


2


I
Standard
"In an action tried on the facts without a jury or
with an advisory jury, the court must find the facts
specially and state its conclusions of law
separately." Fed. R Civ. P. 52(a)(1). This rule
"exacts neither punctilious detail nor slavish
tracing of the claims issue by issue and witness by
witness." Century Marine Inc. v. United States,
153 F.3d 225, 231 (5th Cir. 1998). However, a
court may not make a factual finding which is
unsupported by substantial evidence, based on a
misinterpretation of evidence, or clearly against
the preponderance of credible testimony. Meche v.
Doucet, 777 F.3d 237, 241-42 (5th Cir. 2015).
Credibility determinations should be based on a
witness' "demeanor and inflection," and whether "
[d]ocuments or objective evidence may contradict
the ... story; or [whether] the story itself [is] ...
internally inconsistent or implausible on its face."
Anderson v. City of Bessemer City, 470 U.S. 564,
575 (1985).


II
Factual Findings
Applying the standard above, the factual findings
below considered (1) the trial testimony of Ava,
Craig, Alita, Phyllis, Charles Cheatham, Terry
Green, and Tarishan Winder; (2) the video
depositions of Phyllis Harden, Scottie Lactland,


1
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Rhonda Gentry, and Stephen Jones, which were
admitted into evidence without objection; and (3)
the documentary exhibits admitted into evidence.


A. Relevant Relationships and
Initial Estate Planning
Don and Barbara Mitchell married in the 1960s
and had three children—Ava, Phyllis, and Donice.
Donice passed away in 1980. About four years
after Donice's death, Don and Barbara divorced.
At the time of the divorce, Don, Barbara, Ava, and
Phyllis lived in Pine Bluff, Arkansas. *33


In 1987, Don married Earline White Cotton, and
moved to Heth, Arkansas. While living in Heth,
Don worked as a boat captain for Pine Bluff Sand
and Gravel. As part of his employment benefits,
Don designated Ava and Phyllis as beneficiaries of
a Prudential life insurance policy valued at
$186,000. P-6; Doc. #219 at 5. Earline died of
cancer in 2005. Two years later, Ava moved to
Heth to be closer to her father.


In 2011, Don, who was then approximately
seventy-six years old, developed "respiratory
issues." Don went to the doctor and was diagnosed
with COPD. Tests also revealed a "spot" on one of
his lungs. The same year, Don developed a spot on
his forehead, which he had removed.


Also in 2011, Don began communicating by
telephone with Alita Margaret Mitchell, who then
lived in Horn Lake, Mississippi. Don knew Alita
through his friendship with Alita's husband, who
had died earlier in 2001.


In March of 2012, Ava traveled to Florida to care
for her mother following a knee replacement
surgery. When Ava returned to Heth in August,
she found that her father's respiratory condition
had deteriorated and that he was experiencing
"urology issues." Ava scheduled Don
appointments with a urologist and with an
oncologist, Rhonda Gentry. In November 2012,
Gentry diagnosed Don with stage IV lung cancer.


Around the time of his cancer diagnosis, Don met
with Frank Dudeck, an attorney Don had
previously used regarding issues of his sister's
guardianship, for the purpose of estate planning.
As a part of this process, Don executed on
November 9, 2012, a last will and testament which
left his estate to a revocable trust. The same day,
Don executed documents creating the Don
Mitchell Revocable Trust. As executed, the trust
left "[a] sum equal to the greater of $100,00 or
25% of trust assets" to each of Don's great-
grandchildren Emmia and Bianca.  Ava and
Phyllis were *4  named trustees and were included
among the beneficiaries of the trust. Additionally,
Don named Ava as the beneficiary of two
annuities valued at $120,153.25 and $117,333.54
which were issued by Great American Life
Insurance Company ("GALIC") through Regions
Bank,  and a CETERA account with $148,504.14
in benefits.


1


4


2


1 Emmia and Bianca were Don's step-great-


grandchildren, presumably, through his


second wife, Earline Cotton.  


2 Regions sold fixed annuities through its


subsidiary GALIC.  


In January of 2013, Don, who had been
hospitalized "a couple of times" for pneumonia,
began receiving chemotherapy in Little Rock,
Arkansas. Throughout the year, Ava stayed with
Don during his hospitalizations and his
chemotherapy appointments. During that time,
Ava assisted her father with paying bills. Due to
his health problems, Don retired in April 2013.


In the fall of 2013, Don was "doing a little bit
better" and started on a "maintenance-type
therapy." Also in the fall of 2013, Alita traveled to
Heth to visit Don. After her initial visit, Alita
visited Don in Heth approximately once a month.
Don also visited Alita in Horn Lake. During his
visits to Horn Lake, Don spent time with Alita's
son Craig Cheatham, who lived in Jonesboro,
Arkansas. Don and Craig "started having dinners
with each other."
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On February 18, 2014, Don executed an
amendment to the trust. The amendment modified
the provision regarding Emmia and Bianca to state
that "[t]he sum of $100,000.00 of trust assets shall
remain in trust for the sole use and Benefit of
Emmia ... and the sum of $100,000.00 of trust
assets shall remain in trust for the sole use and
benefit of Bianca." The amendment further added
a provision stating "[a]ll mineral rights shall be
equally distributed to" Ava and Phyllis.


B. Ava's 2015 Trip to Florida
In the fall of 2014, Ava, who was still caring for
Don, began having discussions with her mother
Barbara about Barbara's deteriorating health. In
January of 2015, Ronnie, one of Earline's children
from a previous marriage, and his girlfriend
moved in with Don to assist with Don's care. *5


Because Ava trusted Ronnie to care for her father,
she "decided that [she] would take a couple of
months and go down [to Florida] and see what
was going on with [her] mom." Before her trip,
Ava spoke with her father, who "expressed the
desire to help [Barbara] with purchasing" certain
medical necessities. Ava traveled to Florida in
March 2015 to be with her mother. One month
after Ava left for Florida, Don had surgery to
remove a tumor in his bladder.


5


While Ava was in Florida, she monitored Don's
checking accounts and observed that Ronnie, who
oversaw purchasing items for Don, had engaged in
a "lot of extra activity." According to Ava, she and
Don agreed to open a joint checking account with
Regions Bank in Florida to control Ronnie's
spending. Also, consistent with Don's desire to
help his former wife, Ava used Don's funds to
purchase dentures, glasses, and hearing aids for
her mother.


C. August and September 2015
In early August 2015, Don called Craig and asked
him to come to his home in Heth to help him
answer some questions about his bank accounts,
and to ask for Alita's "hand in marriage."  Don,
Alita, and Craig agreed that Don and Alita should


get married and move to Horn Lake. During this
visit, Don took Craig into his bedroom for the
purpose of showing Craig Don's financial records.


3


3 The fact and account of this meeting is


based on Craig's testimony, which the


Court finds less than credible in parts. The


credible portions of Craig's testimony are


described below.  


Don showed Craig "everything" and, according to
Craig, asked Craig, "Would you help me go
through these and figure out where my trust
account is?" Although initially reluctant to
become involved, Craig said "sure," and advised
that Don go see his banker. Don agreed and asked
if Craig would come to the bank with him. Craig
agreed. At Don's request, Craig took two boxes of
documents home with him.


On or about August 4, 2015, at Gentry's office,
Don executed a form which removed Ava's *6


ability to make healthcare decisions for him and
placed the power in Alita. According to Gentry,
while Don suffered from chemotherapy-related
fatigue, she believed Don had the capacity and
understanding to make beneficiary determinations
during the time period relevant here.


6


4


4 Don left Gentry's care approximately two


weeks later.  


The following week, on August 12, 2015, Don and
Craig met at the Regions Bank branch in West
Memphis, Arkansas. The two men met with a
bank associate who informed Don that he had
approximately $18,000 in open accounts in
Arkansas, Florida, and Alabama. According to
Craig, Don appeared confused as to why there
were open accounts in Florida and Alabama. Don
obtained statements for these accounts. Don was
upset because he believed there should have been
approximately $60,000 in the accounts. Don
closed all the Regions Bank accounts and left with
a check for $18,000. As they left the bank, Don
appeared physically shaken and stated that Ava
"ruined" him.
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The following day, on August 13, 2015, Don met
with Dudeck and Dudeck's legal assistant Stephen
Jones. The meeting was also attended by Craig,
who did about half of the talking at the meeting.
At the meeting, Don complained about Ava
allegedly misappropriating his funds and
expressed a desire to grant Craig power of
attorney. The next day, at a hotel, Don executed a
power of attorney, prepared by Dudeck, in favor of
Craig. The power of attorney was notarized by a
notary arranged by Craig but paid for by Don. As
soon as the power of attorney was executed, Craig
faxed to Prudential and Great American a copy of
the power of attorney, along with the message,
"please freeze both of these accounts until you are
contacted by me."


On August 17, 2015, Don, Alita, and Craig met at
the West Memphis Regions Bank. Don and Craig
met with Scottie Lactland, branch manager of the
West Memphis branch. Don told *7  Lactland that
he believed Ava was stealing from him and that he
"wanted her removed from everything."
Accordingly, Don executed a series of documents,
notarized by Lactland, which purported to list
Alita as co-owner and beneficiary of the annuities
and which changed the addresses associated with
these accounts to Horn Lake, Mississippi. Don
also listed Alita as co-owner on his remaining
Regions accounts. The forms were filled out by
Lactland and signed by Don. According to
Lactland, Don was acting normally during the
August 17 meeting. Lactland felt that Don
understood the impact of his decisions and did not
believe that "somebody [was] subverting [Don's]
individual thought or opinion for what he wanted
to do." Later that day, Don and Alita were
married, and Don moved in with Alita.


5


7


5 Alita was present during the meeting but


did not participate in the conversation.  


The day after the wedding, Craig called Drew
Atkinson, the office manager at Pine Bluff Sand
and Gravel, Don's former employer, and requested
forms for Don to change his address and


beneficiaries on the Prudential life insurance
policy. The request was forwarded to Phyllis
Harden, another employee at the office. Phyllis
called Don "to double check that Don wanted
these." Don stated that he remarried, was "very
happy," and had asked Craig to find out what he
needed to do to change his beneficiaries and his
address. Phyllis and Don spoke for approximately
fifteen minutes. Don confirmed he wanted to
change the beneficiary because he felt Ava had
misappropriated some of his money. During this
conversation, Phyllis had "no doubt on [the]
clarity of [Don's] mind." Pine Bluff Sand &
Gravel sent the form to Don. Craig filled out the
form for the Prudential policy to name himself and
Alita as beneficiaries. On August 21, 2015, Don
signed the form, which listed his address as Horn
Lake, Mississippi.


On August 24, 2015, Craig drove Don and Alita to
a Regions Bank location in downtown Memphis,
Tennessee, to change the beneficiary on his
CETERA account. At the bank, Don executed a
form, prepared by Terry Greene, an employee of
Regions, which listed Alita as the *8  primary
beneficiary of the account, with Craig as the
primary contingent beneficiary. Greene spoke with
Don for approximately thirty minutes to "[m]ake
sure he was not just doing something that was just
a knee jerk." After the conversation, Greene had
no concerns about Don making the change.


8


Three days later, Don and Dudeck spoke on the
phone regarding potential changes to the trust. The
telephone appointment was scheduled by Craig.


At some point, Regions sent a letter to Don stating
that the changes he made to the GALIC annuities
were improper because they listed Alita as a co-
owner, which was not allowed because "you could
have a beneficiary, but you could not have a co-
owner." On August 30, 2015, Craig filled out, and
Don executed, revised change of beneficiary
forms for the two GALIC annuities. These new
forms, which were notarized at Alita's home, listed
Alita as owner of the annuities and Craig as the
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primary beneficiary. Craig called the notary to
come to the house; Don paid for the notary's
services.


In August or September of 2015, Dudeck and
Jones, at Don's direction, prepared a second
amendment to Don's trust. Jones recalled that Don
was lucid during the interaction and seemed
primarily concerned about the distribution of his
money. Jones observed no impairment of
judgment, only "fatigue."


The second amendment was executed in Horn
Lake by Don on or about September 12, 2015, and
was notarized by Tarishan Winder. Winder
testified that she was called to the house by Craig
for the notary services. As amended, the document
changed the trustees to Craig and Alita. It also
granted to Alita the mineral interests previously
left to Ava and Phyllis, removed the $200,000 gift
to Emmia and Bianca, and left approximately
$1,000 each to Phyllis, Ava, and other relatives. *99


On or about September 25, 2015, Don revised the
GALIC forms once more. As revised, the
annuities list Don as the owner, Alita as the
primary beneficiary, and Craig as the contingent
beneficiary. The September 25 modifications were
notarized by Winder.


Also on September 25, 2015, Don executed a third
amendment to the trust, also notarized by Winder.
The amendment, which was prepared by Dudeck
and Jones, was "initiated by a phone call from
Craig Cheatham" and "confirmed" with Don,
reduced the amount left to Phyllis, Ava, and the
other relatives to $500. The notary appointment
was made and paid for by Craig. Winder could not
recall the precise details of her September 12 and
September 25 visits but she testified that Don was
"jovial and professional" and did not appear to be
under the influence of anyone.


D. Ava and Phyllis' Attempts to
Contact Don


Earlier, in August 2015, Ava noticed a withdrawal
from Don's Regions account which "zeroed the
account out." When Ava questioned her father
about the withdrawal, he said that "he was being
audited, and that Craig ... was helping with that."
Throughout the month of August, Ava tried to
speak with her father but was unable to do so.
Eventually, Ava discovered that Alita had changed
Don's phone number. When Ava tried to call Don's
new number, other people would answer the
phone but would not let her speak with Don.


Ultimately, Phyllis called Alita's house and spoke
with Don. During the conversation, Don told
Phyllis that Craig was helping with his finances
and that Craig had told Don that Ava was stealing
from him and had abandoned him.


Don died on December 1, 2015. Following Don's
death, the relevant financial institutions, over
Ava's objection, distributed the funds in the
CETERA account to Alita. Alita also received the
proceeds of the Prudential policy. The GALIC
funds were interpleaded into this Court. It appears
the trust was never funded and that the only item
of value in the trust was the mineral *10  interests
which, by virtue of the amendments, belong to
Alita.


10


III
Jurisdiction over Mineral Interests
As explained above, the revocable trust in
question includes certain interests in mineral
rights. This Court sua sponte directed post-trial
briefing on the subject of "[w]hether the mineral
rights at issue are subject to this Court's
jurisdiction or to the probate exception under the
applicable law." The parties submitted the relevant
briefing as directed.


"Federal jurisdiction ordinarily exists over
lawsuits that could have been brought in a state
court, so long as complete diversity of citizenship
and the requisite amount in controversy are
present. For compelling historical reasons,
however, a federal court has no jurisdiction to
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Marshall v. Marshall, 547 U.S. 293, 311-12
(2006). "After Marshall, the probate exception
only bars a federal district court from (1)
probating or annulling a will or (2) seeking to
reach a res in custody of a state court by
endeavoring to dispose of such property." Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013)
(internal quotation marks omitted).


*12


probate a will or administer an estate." Breaux v.
Dilsaver, 254 F.3d 533, 536 (5th Cir. 2001)
(cleaned up). In practice, the probate exception:


reserves to state probate courts the probate
or annulment of a will and the
administration of a decedent's estate; it
also precludes federal courts from
endeavoring to dispose of property that is
in the custody of a state probate court. But
it does not bar federal courts from
adjudicating matters outside those confines
and otherwise within federal jurisdiction. 


As an initial matter, "[a]lthough an inter vivos
trust may, on occasion, serve as the functional
equivalent of a will, there is no warrant for
expanding the probate exception to cover such
trusts." Oliver v. Hines, 943 F. Supp. 2d 634, 639
(E.D. Va. 2013). Accordingly, consideration of the
trust, and the mineral interests specifically, does
not involve probating or annulling the will. *1111


Next, "[a]ssets placed in an inter vivos trust
generally avoid probate, since such assets are
owned by the trust, not the decedent, and therefore
are not part of the decedent's estate." Curtis, 704
F.3d at 409-10. Even if the trust (including the
mineral interests) could be deemed a part of Don's
estate, "if there never was a state court proceeding
over the res or all state court proceedings
involving the res have ended, then there is nothing
to interfere with and the probate exception is
inapplicable." Wolfram v. Wolfram, 78 F. Supp. 3d
758, 765 (N.D. Ill. 2015) (collecting cases). There
is no dispute that no probate proceeding was


opened regarding Don's estate. For all these
reasons, the Court concludes that the probate
exception does not apply.


IV
Undue Influence Claims
Phyllis and Ava, either singularly or together,
assert undue influence claims against Craig and
Alita regarding the changes in beneficiaries on the
two Great American annuities, the Prudential
insurance policy, the CETERA account, and the
trust (collectively, "Assets"). Following the bench
trial, the Court directed the parties to address "
[w]hether Mississippi law or the law of another
state applies to each claim, right and/or asset at
issue in this case."


A. Applicable Law
"A federal court sitting in diversity applies the
forum state's choice-of-law rules to determine
which substantive law will apply." Weber v. PACT
XPP Techs., AG, 811 F.3d 758, 770 (5th Cir.
2016). Where there is no conflict of laws,
Mississippi law should control. Hinton v. Pekin
Ins. Co., 268 So. 3d 543, 551 (Miss. 2019).
"Where there is a conflict of laws, Mississippi
follows the Restatement (Second) Conflict of
Laws." Williams v. Clark Sand Co., 212 So.3d
804, 809 (Miss. 2015). Under this approach:


Once a true conflict is established,
Mississippi's choice of law test consists of
three steps: (1) Determine whether the
laws at issue are substantive or procedural.
If they are procedural, the inquiry ends and
Mississippi law applies; (2) If substantive,
classify the 


12
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Williams v. Liberty Mut. Ins. Co., 741 F.3d 617,
620-21 (5th Cir. 2014) (cleaned up). In applying
this approach, "the law of a single state does not
necessarily control every issue in a given case."
Boardman v. United Servs. Auto Ass'n, 470 So. 2d
1024, 1031 (Miss. 1985). Rather, a court must
apply the "test to each question presented,
recognizing that the answer produced in some
instances may be that the law of [Mississippi]
applies and on other questions in the same case the
substantive law of another state may be
enforceable." Id . The burden of identifying a
conflict rests with the party asserting the foreign
law. See Shortie v. George, 233 So. 3d 883, 897
(Miss. Ct. App. 2017) (party waived right to
challenge choice of law by failing to identify
issue).


Madden v. Rhodes, 626 So. 2d 608, 618 (Miss.
1993). However, "a confidential relationship
between a surviving spouse and a deceased spouse
does not create a presumption that the surviving
spouse used undue influence" for either
testamentary or inter vivos gifts. Estate of
Langston v. *13  Williams, 57 So. 3d 618, 621
(Miss. 2011).


laws as either tort, property, or contract;
and (3) look to the relevant section of the
Restatement (Second) of Conflict of Laws.
With regard to the last step, Mississippi
resolves conflict-of-laws questions using
the "significant relationship" test found in
the Restatement (Second) of Conflict of
Laws (1971). 


Here, Craig and Alita have identified only one
conflict—that Arkansas law recognizes a
presumption of undue influence only "if the
parties are in a confidential relationship and the
grantee is the dominant party." Craig and Alita
contend this is a true conflict because Mississippi
law contains no such requirement.


Under Mississippi law:


the rules of law are different regarding
gifts testamentary and gifts inter vivos
where a confidential relationship exists
between the testator/grantor and the
beneficiary/grantee. The prior holdings of
this Court indicate a presumption of undue
influence only arises in the context of gifts
by will when there has been some abuse of
the confidential relationship, such as some
involvement in the preparation or
execution of the will. On the other hand,
with a gift inter vivos, there is an
automatic presumption of undue influence
even without abuse of the confidential
relationship. Such gifts are presumptively
invalid. 


13


In Arkansas, a presumption of undue influence
exists as to an inter vivos gift "when it is shown
that a confidential relationship existed between the
donor and a dominant donee." Burns v. Luucich,
638 S.W.2d 263, 269 (Ark. Ct. App. 1982). In
testamentary cases, "[t]he existence of a
confidential relationship between a primary
beneficiary and a testator gives rise to a rebuttable
presumption of undue influence." In re Jelinek,
566 S.W.3d 156, 160 (Ark. Ct. App. 2018). Even
assuming there is a true conflict between
Mississippi and Arkansas law based on Arkansas'
requirement that the grantee be "dominant" (for
inter vivos gifts) or "primary" (for testamentary
instruments), Mississippi law would control.


"Mississippi law determines whether a matter is
properly characterized as a tort or a contract
because that inquiry is part of Mississippi's
choice-of-law rules." Williams v. Liberty Mut. Ins.
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Ellis v. Trustmark Builders, Inc., 625 F.3d 222,
226 (5th Cir. 2010) (cleaned up).


Co., 741 F.3d 617, 621 (5th Cir. 2014). While it
appears Mississippi courts have not characterized
the question of undue influence as to a gift or
inheritance, the weight of authority holds that the
use of undue influence to interfere with a gift or
inheritance of a plaintiff—the claim here—sounds
in tort. See, e.g., Giardina v. Fontana, 733 F.2d
1047, 1050 (2d Cir. 1984) ("The heart of
Giardina's complaint was her allegation that the
assignment of her interest in her deceased father's
estate was obtained by undue influence and fraud.
This is essentially a common law tort action.");
Sierra v. Williamson, No. 4:10-cv-79, 2013 WL
3456988, at *5 (W.D. Ky. July 9, 2013) ("Undue
influence ... more clearly sounds in tort."); Bunting
v. Carter-Bunting, No. 11-cv-414, 2012 WL
460458, at *3 (S.D. Cal. Feb. 13, 2012) (undue
influence claim sounded "primarily in tort").
Consistent with this authority, this Court
concludes the torts section of the Restatement
provides the relevant framework for determining
the appropriate law.


As explained by the Fifth Circuit: *1414


Section 145 of the Restatement directs that
tort actions should be governed by the law
of the state with the most significant
relationship to (1) the occurrence and (2)
the parties, and suggests types of contacts
that should be considered for such a
determination: 


Contacts to be taken into account to
determine the law applicable to an issue
include: 


(a) the place where the injury
occurred, 
(b) the place where the conduct
causing the injury occurred, 
(c) the domicile, residence,
nationality, place of incorporation
and place of business of the parties,
and 
(d) the place where the
relationship, if any, between the
parties is centered. 


 
These contacts are to be evaluated
according to their relative importance with
respect to the particular issue. 
 
The Restatement also instructs that the
weighing of these tort-specific factors
should be guided by the seven general
choice-of-law considerations set out in § 6: 
 


(a) the needs of the interstate and
international systems, 
(b) the relevant policies of the
forum, 
(c) the relevant policies of other
interested states and the relative
interests of those states in the
determination of the particular
issue, 
(d) the protection of justified
expectations, 
(e) the basic policies underlying the
particular field of law 
(f) certainty, predictability and
uniformity of result, and 
(g) ease in the determination and
application of the law to be
applied. 
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"In the case of personal injuries or of injuries to
tangible things, the place where the injury
occurred is a contact that, as to most issues, plays
an important role in the selection of the state of the
applicable law." Restatement (Second) of Conflict
of Laws § 145 cmt. e (1971). However, for certain
torts, such as fraud or misrepresentation, "there
may be little reason in logic or persuasiveness to
say that one state rather than another is the place
of injury." Id. Where there is "no one clearly
demonstrable place of injury," "the place where
the conduct occurred is given particular weight."
Id . Because interference of inheritance and gift
claims have no true place of injury, the place of
the wrongful conduct is often controlling.
Torosian v. Garabedian, 206 F. *15  Supp. 3d 679,
682 (D. Mass. 2016).


15


Here, the location of the relevant conduct—the
alleged undue influence of Craig and Alita—is
less than clear. It appears the alleged conduct
began when Don and Craig lived in Arkansas and
Alita lived in Mississippi but continued after Don
moved to Mississippi to live with Alita. However,
the actual change of beneficiaries did not occur
until Don moved to Mississippi to live with Alita.
"[I]t follows that any sort of interference that
could have occurred would have occurred in that
state." Torosian, 206 F. Supp. 3d at 682. This fact
combined with Don and Alita's residence in
Mississippi weighs the § 145 tort factors in favor
of applying Mississippi law. Such a conclusion,
which applies the law of Mississippi to the
execution of documents in Mississippi by a
Mississippi resident, allegedly at the behest of
coercive actions taken predominantly in
Mississippi, is consistent with all the general
considerations of § 6. Accordingly, in the absence
of any other identified conflict, the Court
concludes that Mississippi law governs the undue
influence claims in this case.


6


6 Craig and Alita contend that the annuity


beneficiaries were changed the day of the


wedding, when Craig was still residing in


Arkansas. However, it is undisputed the


changes were improper and required new


change of beneficiary forms. Even if the


changes had some legal effect, the forms


also changed Don's address to Mississippi,


suggesting that at the time of the change,


he was no longer a resident of Arkansas.  


B. Undue Influence Claims against
Craig
Ava asserts undue influence claims against Craig
related to the change of beneficiaries on the Great
American annuities, the Prudential policy, the
CETERA account, and the trust. Phyllis' undue
influence claims against Craig relate to the
changes in beneficiaries on the Prudential policy
and the trust.


"Under Mississippi law, undue influence is exerted
where a beneficiary's intent is substituted for the
intent of the grantor." Great Am. Life Ins. Co. v.
Tanner, 766 F. App'x 82, 87 (5th Cir. 2019) (citing
Estate of Johnson v. Johnson, 237 So. 3d 698, 711
(Miss. 2017)). The *16  common law long
recognized that undue influence would render a
will or other testamentary instrument invalid. See
Meek v. Perry, 36 Miss. 190, 228 (1858). Over
time, this rule was extended to inter vivos gifts.
See Madden v. Rhodes, 626 So. 2d 608, 618
(Miss. 1993). In this sense, the doctrine has been
used as a means for challenging a will in probate,
see In re Estate of Dabney, 740 So. 2d 915, 918
(Miss. 1999); or a deed, Hall v. Bowman, 749 So.
2d 182, 184 (Miss. Ct. App. 1999) (in declaratory
action regarding validity of deeds, noting undue
influence was a "relevant element[] on [the]
controversy regarding the validity."). It may also
form the basis of an independent complaint to
invalidate a transfer. See In re Smith, 170 So. 3d
530, 533 (Miss. Ct. App. 2014).


16


No matter how raised, a claim of undue influence
is evaluated in two parts. See Smith v. Smith, 574
So. 2d 644, 651 (Miss. 1990). First, a court must
ask whether "the circumstances give rise to a
presumption of undue influence." Id . If they do,
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In re Estate of Holmes, 961 So. 2d at 681.


the burden shifts to the grantee or beneficiary to
rebut the presumption by clear and convincing
evidence. Id.


Here, the parties stipulated that Ava and Phyllis
have established a "presumption of undue
influence as to Craig ... in connection with the
beneficiary designations of the assets." Doc. #219
at 4. Accordingly, the question becomes whether
Craig has rebutted this presumption by clear and
convincing evidence.


"A presumption of undue influence may be
rebutted if a beneficiary establishes the following
by clear and convincing evidence: (1) good faith
on the part of the grantee/beneficiary; (2) the
grantor had full knowledge and deliberation of his
actions and their consequences; and (3) the
grantor/testator exhibited independent consent and
action." Tanner, 766 F. App'x at 89 (cleaned up)
(quoting In re Estate of Holmes, 961 So. 3d 674,
680 (2007)). To determine whether these
requirements have been met, a court must ask
whether: *1717


[e]xcluding the testimony of the grantee,
those acting in the grantee's behalf (such as
the attorney), and any others who could
have a direct or indirect interest in
upholding the transfer (such as grantee's
family), is there any other substantial
evidence, either from the circumstances, or
from a totally disinterested witness from
which the court can conclude that the
transfer instrument represented the true,
untampered, genuine interest of the
grantor[.] 


When considering independent consent and action,
"Mississippi courts consider 'all of the surrounding
facts and circumstances.'" Tanner, 766 F. App'x at
92 (quoting Vega v. Estate of Mullen, 583 So. 2d
1259, 1264 (Miss. 1991)). "One way of showing
independent consent and action is if the testator
acted on the advice of a competent person who


was 'disconnected from the grantee' and 'devoted
wholly to the grantor/testator's interest.'" Id .
(quoting Estate of Holmes, 961 So. 2d at 680).
Conversely, "[t]he participation of the
beneficiary/grantee, or someone closely related to
the beneficiary, arouses suspicious circumstances
that negate independent action." Harris v. Sellers,
446 So. 2d 1012, 1015 (Miss. 1984).


Here, there is simply no evidence that Don was
acting on the advice of a competent person
disconnected from him with respect to any of the
changes at issue in these cases. While Don
interacted with numerous individuals in making
the changes, it appears these interactions were
limited simply to the third parties confirming that
Don wanted to make each decision.  More
important, there is no dispute that Craig, who is a
beneficiary of each asset except the trust, and is
closely related to Alita, a primary beneficiary of
the trust, was a participant in each challenged
change.


7


7 The absence of a proper advisor is


particularly apparent with respect to the


annuities, for which Don executed three


changes in an approximately one-month


period.


While Mississippi courts have not clearly
articulated a test for participation, relevant case
law suggests the term is defined broadly. For
example, a beneficiary has been deemed to have 
*18  participated in a change when she "dialed the
phone and handed it to [the grantor] so [the
grantor] could have his financial advisor send him
the change of beneficiary form," and then mailed
the completed form to the financial advisor. Hill v.
Harper, 18 So. 3d 310, 320 (Miss. Ct. App. 2009).
A beneficiary has also been held to have
"participated" in a change when she drove the
grantor to a lawyer's office and then "participated"
in the meeting during which the change was made.
Howell v. May, 983 So. 2d 313, 316, 320 (Miss.
Ct. App. 2007).


18
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For the changes to the annuities, Craig met Don at
the bank to make the initial changes, and then
arranged for a notary to come to Don's home to
make the later changes, even paying for the notary
on one occasion. Additionally, Craig filled out the
second beneficiary change forms for Don to sign.
For the change to the life insurance policy, Craig
contacted Don's former employer to request a
change of beneficiary form and then filled out the
form himself. For the CETERA account, Craig
drove Don to the Regions Bank branch and then
was present when Don made the change of
beneficiary. Finally, for the changes in the trust,
Craig traveled with Don to the initial meeting with
Dudeck and Jones; a meeting at which Craig spent
half the time speaking. Subsequently, Craig
arranged for a telephone call between and Don and
Dudeck and later "initiated" a change to the trust.
The two amendments to the trust were notarized
by a notary obtained by Craig.


In sum, because Don was not advised by a
disconnected person with respect to any of the
challenged changes, and because Craig
participated in each change, Craig has not shown
by clear and convincing evidence that Don
exhibited independent consent and action with
respect to any of the transactions. Accordingly,
Phyllis and Ava must prevail on their undue
influence claims against Craig and the transfers of
the Assets.


Because Craig exercised undue influence over
Don with respect to the transfers of the *19  Assets,
the transfers which Phyllis and Ava argue were
improper must be deemed void. In re Fankboner,
638 So.2d 493, 495 (Miss. 1994) (if a transfer of
an interest was caused by undue influence, "then
as a matter of law the transfer is voidable."). Title
to the mineral interests, therefore, will revert to
Phyllis and Ava. Additionally, Phyllis and Alita
are entitled to the GALIC annuities funds
interpleaded with the Court. Furthermore, to the
extent the CETERA accounts and life insurance
proceeds were paid to Alita, Craig is liable to
Phyllis and Ava for the value of the life insurance


funds and to Ava for the value of the CETERA
account. In re Smith, 170 So. 3d 530, 542 (Miss.
Ct. App. 2014) (when funds have been taken as a
result of a transfer voided by undue influence, the
proper remedy is to order return of the amount of
the funds).


19


C. Undue Influence Claims against
Alita
As explained above, "a confidential relationship
between a surviving spouse and a deceased spouse
does not create a presumption that the surviving
spouse used undue influence" for either
testamentary or inter vivos gifts. Estate of
Langston, 57 So. 3d at 621. Rather, a plaintiff
must also show "the surviving spouse used undue
influence." Id . To meet this burden, the plaintiff
must show "that the devisee spouse used undue
methods for the purpose of overcoming the free
and unrestrained will of the testator so as to
control his acts and to prevent him from being a
free agent." Id . at 621.


Here, the only acts taken by Alita identified by
Phyllis and Ava are that Alita attended the August
24, 2015, at Regions Bank, and that Alita changed
Don's phone number without informing Ava and
then refused to let Ava speak to Don when she
called. First, there can be no doubt that attending a
change of beneficiary meeting is not an "undue
method." Furthermore, while the record is
contradictory as to whether Alita informed Ava or
Phyllis of the new phone number, the allegation
that Alita refused to let Don speak to his daughters
is undermined by Phyllis' own *20  testimony that
the one time she tried to call Alita's house, Alita
let her speak with Don. Under these
circumstances, the Court concludes that the trial
record is insufficient to raise a presumption of
undue influence as to Alita and that, therefore, the
undue influence claims against her must fail. See
Estate of Langston v. Langston, 141 So. 3d 28, 32-
33 (Miss. Ct. App. 2014) ("secretiveness" standing
alone, is insufficient to raise a presumption of
undue influence as to a spouse).


20
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However, an innocent recipient of a transfer
caused by undue influence may nevertheless be
obligated to "make restitution to the person from
whom the money was wrongfully obtained" when
"the pleadings ... gave ... fair notice that the
plaintiff was seeking restitution ... under an
'innocent recipient' theory ...." Jensen v. Daniels,
786 N.E.2d 1225, 1232 (Mass. Ct. App. 2003); see
generally U.S.F. & G. v. Newell, 505 So. 2d 284,
287 (Miss. 1987) (discussing restitution).


In this case, the pretrial order entered by the Court
identified as a contested issue of law whether "[i]f
Alita Mitchell is not found to have unduly
influenced Don, can she nevertheless be liable for
damages for any undue influence asserted by her
son Craig that benefited her." This unambiguous
reference to seeking recovery even in the absence
of undue influence was sufficient to place Alita on
notice that Phyllis and Ava intended to seek
recovery from Alita of the assets subject to Craig's
undue influence. See Homoki v. Conversion
Servs., Inc., 717 F.3d 388, 402 (5th Cir. 2013)
("Typically, we look to the pleadings and the
pretrial order to determine whether proper notice
of an issue was given before trial."). Accordingly,
the question becomes whether Phyllis and Ava are
entitled to restitution from Alita for the assets
given to her due to the voided transfers.


Under Mississippi law, a recipient of money paid
by mistake must make restitution to the owner of
the money unless the recipient "significantly
changed" her position in relying on receipt of the
funds. Newell, 505 So. 2d at 287. Given this
Court's finding of undue influence and the
necessary voiding of the transfers, there can be no
dispute that Alita received the life insurance *21


and CETERA funds by mistake. Because there is
no evidence Alita detrimentally relied on the
receipt of such funds, she is obligated to make
restitution to Phyllis and Ava for the value of the
life insurance funds and to Ava for the value of the
CETERA account.


21


V


Punitive Damages
According to the pretrial order, Ava and Phyllis
seek punitive damages for Craig and Alita's
conduct. Craig and Alita contend that punitive
damages are unwarranted under applicable law
and that Phyllis and Ava did not seek punitive
damages in their pleadings.


"[T]he award of punitive damages, along with the
amount of such, are within the discretion of the
trier of fact." Bar-Til, Inc. v. Superior Asphalt,
Inc., 164 So. 3d 1028, 1031 (Miss. Ct. App. 2014)
(quoting Hurst v. Sw. Miss. Legal Servs. Corp.,
708 So. 2d 1347, 1350 (Miss. 1998)). "Punitive
damages may not be awarded if the claimant does
not prove by clear and convincing evidence that
the defendant against whom punitive damages are
sought acted with actual malice, gross negligence
which evidences a willful, wanton or reckless
disregard for the safety of others, or committed
actual fraud." Miss. Code Ann. § 11- 1-65(1)(a).
"Malice, in its legal sense, means a wrongful act
done intentionally, without just cause or excuse."
McCorkle v. McCorkle, 811 So.2d 258, 270 (Miss.
Ct. App. 2001). "Malice is usually shown by
circumstantial evidence and may be inferred from
the fact that a defendant may have acted with
reckless disregard for a plaintiff's rights." Id.


Even if the awarding of punitive damages would
be justified, a court retains discretion to refuse to
authorize such recovery. Aqua-Culture Techs., Ltd.
v. Holly, 677 So. 2d 171, 185 (Miss. 1996). "The
totality of the circumstances and the aggregate
conduct of the defendant must be examined before
punitive damages are appropriate." Bradfield v.
Schwartz, 936 So. 2d 931, 937 (Miss. 2006). *2222


Here, while Phyllis and Ava have prevailed on
claims of restitution and undue influence, they
have not introduced clear and convincing evidence
that either Craig or Alita acted with actual malice,
committed actual fraud, or acted with gross
negligence with regard to the safety of others.
First, there is no allegation or indication that either
Craig or Alita committed actual fraud or
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*23


Miss. Code Ann. § 11-7-165. To invoke this
statute, known as the Vulnerable Adult Statute
("VAS"), a plaintiff must show a defendant "took
property having a value of $250 or more," from a
vulnerable adult, by one of the prohibited means.
Anderson v. Wiggins, No. 2017-CT-607, 2020 WL
830767, at *4 (Miss. Feb. 20, 2020).


committed any act which would have posed a
danger to others. Furthermore, the only proven
conduct of Alita was her acceptance of money
which then had been left to her by her husband, an
act which falls well short of the legal definition of
malice. Finally, while the evidence supports a
finding of undue influence against Craig, there is
no evidence as to the manner in which Craig
allegedly influenced Don. In the absence of such
evidence, the Court cannot conclude that Craig's
actions were taken without just cause or excuse.
Accordingly, the Court finds punitive damages
inappropriate in this case.


VI
Vulnerable Persons Act
As listed in the pretrial order, Ava and Phyllis
assert claims against Alita and Craig under
Mississippi's Vulnerable Persons Act. They also
seek treble damages under Mississippi's
Vulnerable Adult Act.


The Mississippi Vulnerable Persons Act of 1986
("MVPA"), Miss. Code Ann. § 43-47-1, et. seq.,
prohibits an array of conduct against a vulnerable
person. The MVPA does not provide for a private
right of action. Allstate Life Ins. Co. v. Parnell,
292 F. App'x 264, 276 (5th Cir. 2008). To the
extent Phyllis and Ava purport to assert claims
under the MVPA, their claims must fail, and Craig
and Alita's motion to dismiss such claims will be
granted.


However, under Mississippi law:


In a civil action where it is proven that a
person took property having a value of
Two Hundred Fifty Dollars ($250.00) or
more belonging to a vulnerable adult by
conversion, embezzlement, extortion, theft
or fraud without the owner's consent, 


23


or obtained the owner's consent by
intimidation, deception, undue influence or
by misusing a position of trust or a
confidential relationship with the owner,
then whether the action is to recover the
property or damages in lieu thereof, or
both, damages shall be recoverable up to
three (3) times the amount of the monetary
damages or value of the property
embezzled, converted or otherwise stolen,
in addition to any other damages. 


This Court directed the parties to address whether
Phyllis and Ava had standing to invoke this
provision. Craig and Alita argued that Phyllis and
Ava "do not have standing to bring an action under
the [VAS] because they are not the proper party
holding the claim. The injury being asserted is
exploitation of Don Mitchell who is now
deceased." Phyllis and Ava, citing Mississippi's
general law on standing, argue that under
Mississippi law they have standing "in this
litigation" because they were the designated
beneficiaries of the Assets.


"State law of standing ... does not govern such
determinations in the federal courts." Village of
Arlington Heights v. Metro. Hous. Dev. Corp., 429
U.S. 252, 262 n.8 (1977). Accordingly,
Mississippi law on the issue has no bearing on
Phyllis and Ava's standing to invoke § 11-7-165.
The total failure to attempt to apply appropriate
law in response to this Court's directive amounts
to a waiver of their claim under the statute. See
generally Pratt v. Mutual of Omaha Ins. Co., No.
4:15-cv-9, 2016 WL 1248885, at *8 (N.D. Miss.
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Mar. 28, 2016) (failure to adequately respond to
standing challenge resulted in waiver of claim)
(collecting cases).


Even if Phyllis and Ava had standing to invoke
this provision, they would not be entitled to
enhanced damages. The statute, by authorizing
damages up to three times the amount of the
monetary damages, grants a court discretion to
increase damages. Because this Court concludes 
*24  that the damages authorized above adequately
compensate Phyllis and Ava for their damages and
because the Court has concluded that punitive
damages are inappropriate, it finds that enhanced
damages are inappropriate in this case. See
generally Alea London Ltd. v. Am. Home Servs.,


Inc., 638 F.3d 768, 777-78 (11th Cir. 2011) (noting
treble damages provisions may be compensatory
or punitive).


24


VII
Conclusion
For the reasons above, Craig and Alita's oral
motion to dismiss Phyllis and Ava's MVPA claims
is GRANTED. As to the remaining claims,
judgment will be entered in favor of Ava and
Phyllis in accordance with the findings and
conclusions above.


SO ORDERED, this 31st day of March, 2020.


/s/ Debra M. Brown 


UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF TEXAS DALLAS DIVISION


Hill v. Schilling
Decided Jul 3, 2018


Civil Action No. 3:07-CV-2020-L


07-03-2018


ALBERT G. HILL, III, Plaintiff, v. WILLIAM
SCHILLING, et al., Defendants.


Sam A. Lindsay United States District Judge


MEMORANDUM OPINION AND ORDER


Before the court are: Washburne and Summers'
Emergency Motion to Enforce the Final Judgment
and Settlement Agreement, and Application for
Temporary Restraining Order, Preliminary
Injunction, and Permanent Injunction (Doc. 1876)
("W & S's Motion"), filed under seal on May 29,
2018; and Albert G. Hill, III's ("Hill III")
Emergency Application for Temporary
Restraining Order and Injunctive Relief to Enforce
Global Settlement Agreement and Final Judgment
and for Preservation of Assets and Records ("Hill
III's Motion"), filed under seal on May 29, 2018
(Doc. 1877).  On June 1, 2018, the court issued a
memorandum opinion and order, incorporated by
reference as if repeated verbatim herein, in which
it concluded that neither side had satisfied its
burden of demonstrating: (i) that a substantial
threat of irreparable harm would result absent
issuance of a temporary restraining order; or (ii) a
substantial likelihood of prevailing on the merits.
Hill v. Schilling, No. 3:07-CV-2020-L, 2018 WL
2461877, at *6-8 (N.D. Tex. June 1, 2018)
(Lindsay, J.). *2  For these reasons, the court
denied the parties' respective requests for issuance
of a temporary restraining order and "defer[red]
ruling on the remainder of the relief requested


pending its consideration of the parties' respective
applications for preliminary injunction and related
relief." Id. at *9.


1


2


1 Hill III seeks injunctive relief against


Margaret Keliher, Individually and as


Temporary Administrator of the Estate of


the Albert G. Hill, Jr., Tyree Miller,


proponent of the alleged Last Will and


Testament of Hill Jr., Chester J. "Don"


Donnally, Jr., Ivan Irwin, Jr., Thomas P.


Tatham, and Joyce E. Waller (collectively,


"Respondents").


After consideration of the remaining relief sought
by the parties, legal briefs, appendixes, record, and
applicable law, and in light of proceedings
pending in the Probate Court No. Two of Dallas
County, Texas, see Estate of Albert Galatyn Hill,
Jr., Deceased, PR-17-04117-2, for the reasons
stated herein, the court denies without prejudice
as premature the remaining relief sought in W &
S's Motion (Doc. 1876) and Hill III's Motion
(Doc. 1877). I. Background 2


2 The court's recitation of the relevant


background is based on the materials


contained in the appendixes submitted by


the parties in support of their respective


motions, as well as the court's prior


decisions in this case.


On December 28, 1935, Haroldson L. Hunt (H. L.
Hunt) and his wife Lyda Bunker Hunt created two
trusts for their children, namely: (1) the Margaret
Hunt Trust Estate ("MHTE"); and (2) the
Haroldson L. Hunt, Jr. Trust Estate ("HHTE").
The 1935 Articles of Agreement and []
Declaration of Trust of Margaret Hunt Trust


1
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Estate govern the MHTE (the "1935 MHTE Trust
Instrument") and the 1935 Articles of Agreement
and Declaration of Trust of Haroldson L. Hunt, Jr.
Trust Estate govern the HHTE (the "1935 HHTE
Trust Instrument"). The terms of the MHTE and
the HHTE are identical (except for the initial
beneficiary). The 1935 MHTE Trust Instrument
and the 1935 HHTE Trust Instrument both provide
that "it is the desire and purpose of said H. L. Hunt
and Lyda Hunt" to create an "irrevocable trust,"
and both provide, among other things, that during
the lifetime of the beneficiary, only the annual
income could be distributed to the beneficiary, *3


requiring that the corpus remain "intact and
undisturbed" until twenty-one years after the death
of the named beneficiary, at which time the trust
would terminate and the corpus of the trust would
be distributed to the beneficiary's descendants per
stirpes. Doc. 1857-3 at 201, 206-07; id. at 210,
216-17. Lyda Bunker Hunt later established trusts
for her grandchildren though her Last Will and
Testament, dated September 16, 1954, which
included the Lyda Hunt - Margaret Trusts, Albert
G. Hill, Jr.


3


In December 2007, Hill III brought a lawsuit in
Texas state court in his individual capacity and on
behalf of the MHTE and HHTE against specific
beneficiaries of the MHTE and HHTE, including
his father (Hill Jr.), Hill Jr.'s siblings, and the
trustees and members of the advisory boards of the
MHTE and HHTE. Among other things, Hill III
alleged wrongdoing in the management and
administration of the MHTE and HHTE by their
respective trustees and violations of the Racketeer
Influenced and Corrupt Organizations Act, 18
U.S.C § 1961, et seq. He also sought a declaration
that he was a direct and vested beneficiary of the
MHTE as a consequence of his father's disclaimer
of various interests he held in the MHTE.
Following removal to federal court on December
3, 2007, the case was randomly assigned to United
States District Judge Reed C. O'Connor. *4


3


4


3 Much of the dispute centered on Hill III's


claimed interest in the MHTE following


the 2007 death of his paternal grandmother,


Margaret Hunt Hill. In 2005, Hill Jr. signed


an irrevocable disclaimer of a portion of


his interest in the MHTE in favor of his


three children, including Hill III. See Ex. C


to Global Settlement and Mutual Release


Agreement (2005 Disclaimer) (Doc. 879).


The effect of the disclaimer is that Hill Jr.'s


disclaimed interest passed to Hill III and


his two siblings after Margaret Hunt Hill's


death. See March 4, 2010 Mem. Op. &


Order 7-8 (Doc. 611). In 2007, Hill Jr.


sought to rescind his 2005 disclaimer,


along with another partial disclaimer he


had executed in 2007. This litigation


ensued.


A. The Settlement Agreement


Ultimately, Hill III agreed to a settlement of the
dispute. On May 13, 2010, the parties entered into
the Global Settlement and Mutual Release
Agreement (the "Settlement Agreement") (Doc.
879) that settled this action and related state court
actions. As relevant to the pending motions, the
Settlement Agreement affirmed Hill Jr.'s 2005
disclaimer (see supra note 3) and provided for the
partition of the MHTE and HHTE, pro rata, into
separate subtrusts for all beneficiaries. Under the
Settlement Agreement, Hill III would become the
sole beneficiary to one of the new subdivided
trusts containing his individual interest, the MHTE
- Albert G. Hill, III Trust; and Hill Jr. would
become the beneficiary of the MHTE - Albert G.
Hill, Jr. Trust and the HLHTE - Albert G. Hill Jr.,
Trust. Each subtrust was to be separately
administered by a new successor trustee. The
parties also agreed that monetary damages might
not adequately recompense the parties for every
breach and that, therefore, specific performance
and injunctive relief would be available for any
breach of any term of the Settlement Agreement.
Settlement Agreement § III(5)(r).
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*5


Id. § III(5)(b). Further, Hill III agreed not to
contest Hill Jr.'s will or file any action challenging
the disposition of his property:


Id. § III(1)(f).


Id. § III(5)(c).


In the Settlement Agreement, each "Agreeing
Party," defined to include Hill III, agreed to waive
his or her standing and right to demand
information, seek accountings, or assert any claim
or cause of action in connection with any trust for
the primary benefit of a descendant of Margaret
Hunt Hill of which he or she was not a current
beneficiary:


(b) Waiver of Standing: During such time
as an Agreeing Party is not a current
beneficiary of a trust for the primary
benefit of a descendant of MHH (an
"MHH Trust") and any other descendant of
MHH is living, such Agreeing Party
hereby waives (1) his or her status as an
interested person in such trust and (2) all
rights that he or she may have as a future
or contingent beneficiary of such trust
under the instrument establishing such
MHH Trust, under applicable common
law, or under applicable state law,
including but not limited to the right to
demand information, seek an accounting or
assert any claim or cause of action in
connection with any such trust. Each
Agreeing 


5


Party further agrees that the waivers in this
subparagraph shall not apply to an MHH
Trust during any period in which he or she
is a current beneficiary of that MHH Trust,
although the waivers in this subparagraph
shall continue to apply to any actions taken
or omitted by any other person or entity
during the period that he or she was not a
current beneficiary. For purposes of this
paragraph, "current beneficiary" means a
person who, at the time a current
beneficiary is determined, is then entitled
to receive, or is then, in an exercise of
discretion by the trustee of such trust, a
possible recipient of, income or principal
of such trust. 


(f) No Contest of Al Jr.'s Last Will and
Testament: Al III, Erin, the Grandchildren,
and all of their descendants and heirs agree
not to contest the Last Will and Testament
of Al Jr. or file any additional action,
lawsuit, or legal proceeding challenging
the disposition of his property. 


Finally, the parties agreed that this court would
have continuing jurisdiction over any claim or
controversy arising out of the Settlement
Agreement:


(c) Federal Court's Continuing
Jurisdiction: Any controversy or claim
arising after the date of execution of this
Agreement arising out of this Agreement
and the Documentation shall be resolved
by the Federal Court, the Honorable Reed
O'Connor, who shall retain continuing
jurisdiction over this Agreement. 


B. The Final Judgment


On November 8, 2010, Judge O'Connor issued a
final judgment (the "Final Judgment")
implementing and memorializing the parties'
Settlement Agreement. See Final J. ¶ 1 (Doc. 999).
Among other things, the Final Judgment affirmed
Hill Jr.'s 2005 disclaimer of a portion of his
interest in the MHTE (id. ¶ 5), resulting in a share
of the MHTE for Hill III's benefit, as well as an *6


MHTE termination interest trust (id. ¶ 8.i), and a
separate MHTE termination interest trust that was
specifically created to provide Hill III with a
portion of the corpus of the MHTE upon the
termination of the MHTE termination interest trust
(id. ¶ 8.f). With respect to Hill Jr., the division of
the MHTE and HHTE into separate subtrusts in
accordance with the Settlement Agreement
resulted in the MHTE - Albert G. Hill, Jr. Trust


6
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and the HLHTE - Albert G. Hill, Jr. Trust. Like
the MHTE and HHTE, these two trusts were
governed by the 1935 MHTE Trust Instrument and
the 1935 HHTE Trust Instrument, respectively. Id.
¶ 14.


The court also enforced the Agreeing Parties's
waiver of standing provision, whereby each
Agreeing Party, defined to include Hill III, agreed
to waive any right to demand information, seek
accountings, or assert any claim or cause of action
in connection with, any trust for the primary
benefit of a descendent of Margaret Hunt Hill of
which he or she was not a current beneficiary:


Waiver of Standing 
 
28. IT IS ORDERED that, pursuant to the
Agreement, the Court finds that during
such time as an Agreeing Party is not a
current beneficiary of a trust for the
primary benefit of a descendant of
Margaret Hunt Hill ("MHH") (an "MHH
Trust") and any other descendant of MHH
is living, such Agreeing Party has waived:
(1) his or her status as an interested
person in such trust, and (2) all rights that
he or she may have as a future or
contingent beneficiary of such trust under
the instrument establishing such MHH
Trust, under applicable common law, or
under applicable state law, including but
not limited to the right to demand
information, seek an accounting, or assert
any claim or cause of action in connection
with any such trust. IT IS FURTHER
ORDERED that Al III and Erin shall at no
time have standing with respect to the
Single Fund Grandchildren's Trust,
including as guardians of minor
beneficiaries of the Single Fund
Grandchildren's Trust and any trusts
created thereunder. IT IS FURTHER
ORDERED that, pursuant to the
Agreement, the waivers by each Agreeing
Party in this paragraph shall not apply to
an MHH Trust during any period in which
such Agreeing Party is a current
beneficiary of that MHH Trust, although
the waivers in this paragraph shall
continue to apply to any actions taken or
omitted by any other person or entity
during the period that such Agreeing Party
was not a current beneficiary. For purposes
of this paragraph, "current beneficiary"
means a person who, at the time a current
beneficiary is determined, is 


7
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Id. ¶ 28 (emphasis added). The court additionally
ordered Hill III not to contest Hill Jr.'s will or
challenge the disposition of his property. Id. ¶ 29.


Id. ¶ 45.


*8


then entitled to receive, or is then, in an
exercise of discretion by the trustee of
such trust, a possible recipient of, income
or principal of such trust. 


Finally, consistent with the Settlement Agreement,
Judge O'Connor retained continuing jurisdiction
over the implementation and enforcement of the
Final Judgment:


IT IS ORDERED that, without affecting
the finality of this Final Judgment, the
Court hereby retains continuing
jurisdiction over the implementation of the
[Settlement] Agreement, the Final
Judgment, and the Parties for purposes of
implementing and enforcing the
[Settlement] Agreement and this Final
Judgment. IT IS FURTHER ORDERED
that any controversy or claim arising after
the date of execution of the [Settlement]
Agreement and arising out of the
[Settlement] Agreement or the
Documentation shall be resolved by this
Court. Each of the Agreeing Parties agrees
and covenants not to, and IT IS
ORDERED that none of the Agreeing
Parties shall, file or assert any of the
released Claims (in law or in equity). 


4


4 On October 2, 2013, this matter was


reassigned to the undersigned following the


recusal of Judges O'Connor, Lynn, Solis,


Godbey, Boyle, Fitzwater, and Kinkeade.


Accordingly, this court has continuing


jurisdiction over the implementation of the


Settlement Agreement, Final Judgment,


and the parties for purposes of


implementing and enforcing the Settlement


Agreement and the Final Judgment. See


Final J. ¶ 45.


Hill III appealed the Final Judgment challenging,
among other things, the addition of provisions that
were not part of the Settlement Agreement. The
Fifth Circuit affirmed the Final Judgment. See Hill
v. Schilling, 495 F. App'x 480 (5th Cir. 2012)
(consolidated appeal).


C. Hill Jr.'s Last Will and Testament ("Will")


On December 20, 2014, Hill Jr. executed his Will,
which included the following provisions:


(a) I hereby exercise the testamentary
special power of appointment given to me
under paragraph VIII, of The Lyda Hunt-
Margaret Trusts, Al G. Hill, Jr., created
under the Last Will and Testament of Lyda
Bunker Hunt, dated the 16th day of 


8
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W & S's App., Ex. 1B (Doc. 1876-3 at 31)
(emphasis added).


September, 1954, in favor of my
grandchildren [AGH, IV, NHH, and
CMH], that they should succeed me as to
all interests which I have in such Trust
estate; 


(b) I hereby exercise the power of
appointment given to me under Article III,
Section 3 of the Albert Hill Trust, dated
the 10th day of April, 1945, in favor of the
Al G. Hill, Jr. Family Foundation
("Foundation"), so that the Foundation
should succeed me as to all interests which
I have in such Trust estate; 


(c) I hereby exercise the power of
appointment given to me under Article III,
Section 3 of the HLHTE-Albert G. Hill, Jr.
Trust, created under a settlement
agreement, by which the Haroldson L.
Hunt, Jr. Trust Estate, dated 28th day of
December, 1935, was split into separate
trusts, in favor of the Al G. Hill, Jr.
Charitable Lead Annuity Trust ("CLAT")
created under Article IV of THE AL G.
HILL, JR. FAMILY TRUST, more
particularly defined in paragraph 2,2
below, so that such Al G. Hill, Jr.
Charitable Lead Annuity Trust should
succeed me as to all interests which I have
in such Trust estate; 


(d) I hereby exercise the power of
appointment given to me under Article III,
Section 3 of the MHTE-Albert G. Hill, Jr.
Trust, created under a settlement
agreement, by which the Margaret Hunt
Trust Estate, dated December 28, 1935,
was split into separate trusts, in favor of
the Al G. Hill, Jr. Charitable Lead Annuity
Trust created under Article IV of THE AL
G. HILL, JR. FAMILY TRUST, more
particularly defined in paragraph 2,2
below, so that such Al G. Hill, Jr.
Charitable Lead Annuity Trust should


succeed me as to all interests which I have
in such Trust estate. 


5


5 Although the Trustees are correct that Hill


Jr.'s Will excluded Hill III, they


erroneously state that his Will also


excluded Hill III's children. Trustee Br. 24.


Hill Jr.'s Will, however, conveyed the


rights to the Lyda Hunt - Margaret Trusts,


Albert G. Hill, Jr., to Hill III's children. Hill


III's App. at 105 (Doc. 1877).


D. Termination of the Trusts During Hill Jr.'s
Lifetime


On December 13, 2016, the MHTE - Albert G.
Hill, Jr. Trust was terminated pursuant to a written
instrument titled MHTE - Albert G. Hill, Jr. Trust
Trustee Resolution and Record of Trust
Termination (id. at Ex. 2A); and the HLHTE -
Albert G. Hill, Jr. Trust was terminated pursuant to
a written instrument titled HLHTE - Albert G.
Hill, Jr. Trust Trustee Resolution and Record of
Trust *9  Termination (id. at Ex. 2B). On
December 28, 2016, the Lyda Hunt - Margaret
Trusts, Albert G. Hill, Jr. was terminated pursuant
to a written instrument titled the Lyda Hunt -
Margaret Trusts, FBO Albert G. Hill, Jr. Record of
Trust Termination (id. at 3A).


9


E. Hill Jr.'s Death and the Application for
Probate of his Will


On December 6, 2017, counsel for Hill III filed a
Suggestion of Death, stating, "upon the record,
pursuant to Rule 25(a)(1) of the Federal Rules of
Civil Procedure, the death of [Hill Jr.], Defendant,
on December 2, 2017." Suggestion of Death (Doc.
1811). On December 7, 2017, Tyree Miller
("Miller"), named the Independent Executor of
Hill Jr.'s Estate by his will, filed an Application for
Probate of Will and Issuance of Letters
Testamentary in Probate Court No. 2 of Dallas
County, Texas (the "Probate Court"), seeking to
probate Hill Jr.'s will, to be appointed as the


6
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independent Executor of Hill Jr.'s Estate, and to
have letters testamentary issued in accordance
with the will. See Estate of Albert Galatyn Hill,
Jr., Deceased, PR-17-04117-2, pending in the
Probate Court No. Two of Dallas County, Texas.


On December 22, 2017, Hill III filed an Original
Answer in the Probate Court admitting the
allegations regarding the date of Hill Jr.'s death,
his age, the listing of his children, his domicile at
death, and that the Probate Court has jurisdiction
and venue over Hill Jr.'s probate matter, but
otherwise denying all other allegations made by
Miller in the Application for Probate of Will and
Issuance of Letters Testamentary. On January 5,
2018, in light of Hill III's Original Answer,
Margaret Keliher ("Keliher") filed an Emergency
Application for Appointment of Temporary
Administrator with the Probate Court, advising it
of these proceedings, and the need for someone to
represent the Estate of Hill Jr. On January 10,
2018, the Probate Court granted Keliher's
application and appointed her as Temporary
Administrator of the Estate of Hill Jr. On May 15, 
*10  2018, this court granted Keliher's Motion for
Leave to Substitute in this action in the place of
Hill Jr.


10


In addition to asserting that Miller should be
disqualified due to a conflict of interest, Hill III is:
(1) claiming and seeking a declaration that Hill Jr.
did not have the powers of appointment he
exercised in his Will with respect to the MHTE -
Albert G. Hill, Jr. Trust, the HLHTE - Albert G.
Hill, Jr. Trust, the Lyda Hunt - Margaret Trusts,
Albert G. Hill, Jr. , and the Albert Hill Trust; (2)
seeking accountings of certain trusts; (3) seeking
injunctive relief; (4) seeking the imposition of
constructive trusts; and (5) seeking damages and
attorney's fees. The Probate Court has held several
hearings and has set these issues for a trial to
begin on August 20, 2018.6


6 In response to an order of the Probate


Court to add all additional parties affected


or interested in the matters asserted by Hill


III, on April 30, 2018, Hill III filed a


Supplemental Answer and Original


Counterclaim adding thirteen new parties


to the Probate Court litigation—including


Washburne, Summers, and their children.


In his amended pleading in the Probate


Court, Hill III continues to argue that Hill


Jr. did not have the powers of appointment


with respect to the trusts to exercise in his


Will and seeks a declaration to this effect.


F. The Pending Motions


Pending are W & S's and Hill III's respective
requests for preliminary and permanent injunctive
relief and motions to enforce the Settlement
Agreement and Final Judgment that are the subject
of this memorandum opinion and order. See W &
S's Motion (Doc. 1876); Hill III's Motion (Doc.
1877). In support of their motion, Washburne and
Summers argue that Hill III is violating the Final
Judgment and breaching the Settlement
Agreement by: asserting claims contesting Hill
Jr.'s Will; objecting to Miller as the Independent
Executor of the Estate; challenging the disposition
of Hill Jr.'s property; and seeking declaratory
relief regarding whether Hill Jr. had powers of
appointment in certain trusts to exercise in his
Will, as well as accountings of various trusts *11


(including the HLHTE - Albert G. Hill, Jr. Trust
and the MHTE - Albert G. Hill, Jr. Trust). They
seek to enjoin Hill III from:


11
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W & S's Motion 3 (Doc. 1876).


*12


Hill III's Brief 5 (emphasis added). Further, Hill
III asserts:


(1) contesting Hill Jr.'s Will; 


(2) filing any action, lawsuit, or legal
proceeding challenging the disposition of
Hill Jr.'s property; 


(3) demanding information and documents
in connection with any trust for the
primary benefit of a descendant of
Margaret Hunt Hill (i.e., Hill Jr.) of which
Hill III is not a current beneficiary,
especially (i) the MHTE - Albert G. Hill,
Jr. Trust, (ii) the HLHTE - Albert G. Hill,
Jr. Trust, (iii) the Lyda Hunt - Margaret
Trusts, Al G. Hill, Jr., and (iv) the Albert
Hill Trust; 


(4) seeking an accounting in connection
with any trust for the primary benefit of a
descendant of Margaret Hunt Hill (i.e., Hill
Jr.) of which Hill III is not a current
beneficiary, especially (i) the MHTE -
Albert G. Hill, Jr. Trust, (ii) the HLHTE -
Albert G. Hill, Jr. Trust, (iii) the Lyda Hunt
- Margaret Trusts, FBO Al G. Hill, Jr., and
(iv) the Albert Hill Trust; and 


(5) asserting any claim or cause of action
in connection with any trust for the
primary benefit of a descendant of
Margaret Hunt Hill (i.e., Hill Jr.) of which
Hill III is not a current beneficiary,
especially (i) the MHTE - Albert G. Hill,
Jr. Trust, (ii) the HLHTE - Albert G. Hill,
Jr. Trust, (iii) the Lyda Hunt - Margaret
Trusts, FBO Al G. Hill, Jr., and (iv) the
Albert Hill Trust. 


In support of his motion, Hill III contends that the
major subtrusts that were supposed to be
preserved by the Final Judgment have been
prematurely and unlawfully terminated by Hill Jr.
and his cohorts, thereby destroying the valuable
inheritance of Hill III and his descendants, from


the H.L. Hunt family, estimated to be worth in
excess of $1 billion. Hill III's Mot. 2. According to
Hill III:


In [his] Will, Hill Jr. purported to exercise
phantom "powers of appointment" to alter
completely the passage of the MHTE and
HHTE subtrusts resulting from the GSA,
totally disinheriting Hill III, his siblings,
and their children. Accordingly, Hill III
appeared in the Probate Proceeding
challenging the ability of the decedent to
alter the fixed provisions for succession to
the income distribution rights and the 


12


termination distribution rights under such
subtrusts which had been preserved and
carried forward by the GSA and Final
Judgment. 
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Id. at 3. Hill III seeks an injunction to preserve the
assets of the MHTE - Albert G. Hill Jr. Trust, the
HLHTE - Albert G. Hill, Jr. Trust, and the Lyda
Hunt - Margaret Trusts, Albert G. Hill, Jr., and to
prevent dissipation, concealment, and further
transfer of such assets, and preservation of all
records relating to such trusts and actions affecting
them. Id. at 4. He also seeks to restrain and enjoin
Respondents from destroying, spoiling, altering,
modifying, deleting, or concealing, any evidence
of or relating to the:


*13


The Final Judgment made it clear that
other than the specific changes set forth in
the Judgment, all other provisions of the
formative documents for the MHTE and
HHTE trusts would remain in full force
and effect. Such trust instruments both had
substantially identical provisions,
establishing them as irrevocable, providing
that during the lifetime of the beneficiary,
only the annual income could be
distributed to the beneficiary, that the
beneficiary could not request distribution
of corpus or dissolution of the trust, and
that 21 years after the death of the named
beneficiary, the corpus of the trust would
be distributed to the beneficiary's
descendants per stirpes. In addition, on
information and belief, the Lyda Hunt -
Margaret Trusts FBO Albert G. Hill, Jr.,
had similar provisions. Therefore,
following Hill Jr.'s death on December
2017, Hill III and his siblings, and their
children, would have succeeded to Hill Jr.'s
potential termination interest in the
massive subtrusts created under the Final
Judgment, and the Lyda Hunt Trust. It now
appears that the Hill Jr. representatives are
attempting to subvert the rights of his
descendants through their illegal acts,
which seek to deny Hill III, his siblings,
and their children, from the rights that they
acquired as a result of the [Settlement
Agreement] and Final Judgment. 


1. Exercise of the purported powers of
appointment of Hill Jr. over the MHTE -
Albert G. Hill, Jr. Trust, and the HLHTE -
Albert G. Hill, Jr. Trust, or assistance in
carrying out such purported powers; 
 
2. Dissolution or termination of the MHTE
- Albert G. Hill, Jr. Trust, the HLHTE -
Albert G. Hill, Jr. Trust, and/or Lyda Hunt
- Margaret Trusts FBO Albert G. Hill, Jr.,
or assistance or implementation of such
termination or dissolution; 


13


3. Management, operation, payment of
funds for any purpose other than
investment; or 
 
4. Transfer, sale, encumbrance, secreting,
or any other disposition of or alteration of
any assets that had formerly been held by
either MHTE - Albert G. Hill, Jr. Trust, the
HLHTE - Albert G. Hill, Jr. Trust, or Lyda
Hunt - Margaret Trusts FBO Albert G.
Hill, Jr. 


As previously stated, on June 1, 2018, the court
issued a memorandum opinion and order, denying
the parties' respective requests for a temporary
restraining order, concluding that neither side had
satisfied its burden of demonstrating: (i) that a
substantial threat of irreparable harm would result
absent issuance of a temporary restraining order;
or (ii) a substantial likelihood of prevailing on the
merits. Hill, 2018 WL 2461877, at *6-8. The court
"defer[red] ruling on the remainder of the relief
requested pending its consideration of the parties'
respective applications for preliminary injunction
and related relief." Id. at *9. The court now turns
to the remaining relief requested.


II. Analysis
A. The Scope of the Court's Continuing
Jurisdiction


9
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Doc. 1864 at 10 (emphasis added).


*15


As a threshold matter, the court notes that
Settlement Agreement and Final Judgment only
modified the MHTE and HHTE. In the Final
Judgment, Judge O'Connor retained "continuing
jurisdiction over the implementation of the
[Settlement] Agreement, the Final Judgment, and
the Parties for purposes of implementing and
enforcing the [Settlement] Agreement and this
Final Judgment." See Final J. ¶ 45 (Doc. 999). He
further ordered that "any controversy or claim
arising after the date of execution of the
[Settlement] Agreement and arising out of the
[Settlement] Agreement or the Documentation
shall be resolved by this Court." Id. With respect
to any Hunt/Hill family trusts other than the
MHTE and HHTE, therefore, this court does not
have continuing jurisdiction, and issues pertaining
to those family trusts are not properly before this
court. The *14  court declines to expand its
continuing jurisdiction beyond the implementation
and enforcement of the Settlement Agreement and
Final Judgment.


14


B. Hill III's Standing


Prior to making any determination on the merits,
the court must resolve the disputed issue of
whether Hill III waived his standing to seek relief
in the Probate Court and this court. Specifically, in
response to Hill III's Motion, Respondents argue
that Hill III waived his standing under the
Settlement Agreement and the Final Judgment to
assert any claims regarding: the MHTE - Albert G.
Hill, Jr. Trust; the HLHTE - Albert G. Hill, Jr.
Trust; and the Lyda Hunt - Margaret Trusts, Albert
G. Hill, Jr.:


The MHTE and HHTE Trust Instruments
expressly permitted the Trustees, with the
Advisory Board's consent, to voluntarily
dissolve the Trusts and the MHTE and
HHTE Trust Instruments expressly grant
Hill, Jr. power of appointment. The
Trustees, with the approval of the
Advisory Boards, terminated both Trusts in
December 2016, before Hill Jr.'s death in
December 2017. In addition, in his Will,
Hill Jr. exercised his power of appointment
in favor of beneficiaries that did not
include Hill III. 
 
Here, the Trustees, with the approval of the
Advisory Boards, terminated the Trusts
before Hill Jr.'s death and, additionally,
Hill Jr. exercised his powers of
appointment effective upon his death so
Hill III never became a beneficiary.
Consequently, Hill III and his children are
not and have never been beneficiaries of
the MHTE—Albert G. Hill, Jr. Trust or the
HLHTE—Albert G. Hill, Jr. Trust (or the
Lyda Hunt—Margaret Trusts, Albert G.
Hill, Jr. to the extent Hill III is attempting
to seek relief regarding this trust). In fact,
Hill III has no interest whatsoever in these
two trusts; he is a stranger to these trusts. 


In response to the argument that he waived his
standing with respect to these trusts in the
Settlement Agreement and Final Judgment, Hill
III asserts:


The arguments that Hill III lacks standing .
. . are circular. They are primarily based
upon the assumption that the premature
termination of the trusts was valid, and 


15


10


Hill v. Schilling     Civil Action No. 3:07-CV-2020-L (N.D. Tex. Jul. 3, 2018)



https://casetext.com/case/hill-v-schilling-15





Doc. 1880 at 2.


Final J. ¶ 28 (emphasis added). Paragraph 28 also
defined the term "current beneficiary," for
purposes of determining standing as: "a person
who, at the time a current beneficiary is
determined, is then entitled to receive, or is then,
in the exercise of discretion by the trustee of such
trust, a possible recipient of, income or principal
of such trust." Id.


that the powers of appointment
purportedly exercised by Hill Jr. in his Will
were valid. This begs the question. If the
trusts were illegally terminated to defeat
Hill III's rights under the [Settlement
Agreement] and the Final Judgment, or in
violation of the fiduciary duties owed by
the Trustees to all beneficiaries, even
future beneficiaries, then Hill III does have
standing to assert his claims. 


Paragraph 28 of the Final Judgment provides, in
relevant part:


Waiver of Standing 


28. IT IS ORDERED that, pursuant to the
Agreement, the Court finds that during
such time as an Agreeing Party is not a
current beneficiary of a trust for the
primary benefit of a descendant of
Margaret Hunt Hill ("MHH") (an "MHH
Trust") and any other descendant of MHH
is living, such Agreeing Party has waived:
(1) his or her status as an interested person
in such trust, and (2) all rights that he or
she may have as a future or contingent
beneficiary of such trust under the
instrument establishing such MHH Trust,
under applicable common law, or under
applicable state law, including but not
limited to the right to demand information,
seek an accounting, or assert any claim or
cause of action in connection with any
such trust. 


Paragraph 28 is unambiguous. Hill III only agreed
to waive his standing to the extent he was "not a
current beneficiary" of a trust for the primary
benefit of a descendant of Margaret Hunt Hill. Id.
Absent Hill Jr.'s exercise of "powers of
appointment" in his Will in favor of beneficiaries
that did not include Hill III, and absent dissolution
of the trusts at issue prior to his death, under the
express terms of the MHTE and HHTE, Hill III, as
a lineal descent of Hill Jr., would be a current *16


beneficiary. Otherwise stated, if it is determined
that: (i) Hill Jr. lacked the powers of appointment
he sought to exercise in his Will, and (ii)
prematurely and unlawfully dissolved the relevant
trusts during his lifetime, as Hill III contends, then
under the unambiguous terms of the trust
instruments, following Hill Jr.'s death, Hill III
would be a current beneficiary with standing
under the Final Judgment.


16


Pending before the Probate Court is Hill III's
request for a declaratory judgment that Hill Jr.
lacked the powers of appointment he sought to
exercise in his Will with respect to the MHTE -
Albert G. Hill, Jr. Trust, the HLHTE - Albert G.
Hill, Jr. Trust, the Lyda Hunt - Margaret Trusts,
Albert G. Hill, Jr., and the Albert Hill Trust. If the
Probate Court decides that Hill Jr.'s exercise of
these powers of appointment was invalid, then
Hill Jr.'s beneficiary designations in his Will
would lapse. By contrast, if the Probate Court
decides that Hill Jr. properly exercised these
powers of appointment in his Will, thereby
lawfully excluding Hill III from any inheritance,
Hill III would not qualify as a current beneficiary
and the waiver of standing provision in the
Settlement Agreement and Final Judgment would,
therefore, bar him from seeking relief in the
Probate Court or this court with respect to the
trusts at issue. Under the latter scenario, whether
the termination of the trusts during Hill Jr.'s
lifetime was impermissible would be moot.


Insofar as the parties seek to present these issues
before the undersigned, while also pursuing them
in the Probate Court, the court declines this
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Id. at 144 (Hr'g Tr., 16:20-25, 17:1-14).  *18


invitation. These disputed matters are inextricably
intertwined with the probate of Hill Jr.'s Will. As
Keliher's counsel, Jeffrey N. Myers,
acknowledged at a March 29, 2018 hearing before
the Probate Court, whether the powers of *17


appointment exercised by Hill Jr. in his Will were
valid is a matter of state law properly before the
Probate Court. See Hill III App. at 278 (Doc.
1877) (Hr'g Tr., 18:20-22) ("[T]he existence of a
power of appointment is a state law matter which
you would rule upon.") Further, the Probate Court
Judge engaged in the following colloquy with
Emil Lippe, Jr., Esq., Hill III's counsel, with
respect to the impact on the dispositions in Hill
Jr.'s Will were he to lack the powers of
appointment:


17


Mr. Lippe: If we had a will that said that
the executor is entitled to convey the
Brooklyn Bridge to Vladimir Putin, and
the decedent didn't own the Brooklyn
Bridge, that's—it's a silly example, but
that's essentially what we're dealing with.
We're dealing with a grant of power that I
say—that we contend can't be done. Now,
they'll disagree, of course. 


The Court: Well, Mr. Lippe, I think that's a
perfect example, because I have the exact
same example in my mind. Maybe not
Vladimir Putin; however, the Brooklyn
Bridge was the example I was thinking
about. And if a will disposes of the
Brooklyn Bridge or the Margaret Hunt
Bridge, then that doesn't mean the will is
invalid. It means maybe that disposition is
invalid, right? It means it may lapse. It
doesn't mean that the will is invalid. 


Mr. Lippe: And I believe our request for
declaratory relief is asking the Court to
make a ruling as to whether or not certain
portions of the will can be enforced. 


718


7 Hill III agreed not to contest Hill Jr.'s Will


or the disposition of his property.


Settlement Agreement § III(1)(f) (Doc.


879); Final J. ¶ 25 (Doc. 999). If Hill III is


correct, however, that Hill Jr. lacked the


powers of appointment he exercised in his


Will and impermissibly dissolved the trusts


in violation of the 1935 MHTE Trust


Instrument and the 1935 HHTE Trust


Instrument—which H.L. Hunt and Lyda


Hunt intended to be irrevocable—then the


assets that were the subject of the powers


of appointment would not rightfully have


been Hill Jr.'s property. The court declines


to read the Settlement Agreement and Final


Judgment so broadly as to immunize Hill


Jr. and the trustees from reasonable inquiry


into the legitimacy of both Hill Jr.'s


exercise of powers of appointment in his


Will to the exclusion of lineal descendants


and the termination during his lifetime of


trusts intended to be irrevocable.


In light of the Probate Court's consideration of
Hill Jr.'s Will and the attendant unique
circumstances, the court must consider the probate
exception to federal jurisdiction. As previously
summarized by this court:


A longstanding limitation on federal
jurisdiction is the probate exception, which
is a judicially created doctrine. Marshall v.
Marshall, 547 U.S. 293, 298, 126 S.Ct.
1735, 164 L.Ed.2d 480 (2006). It is an
exception "to otherwise proper federal
jurisdiction." Id. at 308. The probate
exception is to be narrowly construed, and
in defining its scope, the United States
Supreme Court recently held: 
 


12


Hill v. Schilling     Civil Action No. 3:07-CV-2020-L (N.D. Tex. Jul. 3, 2018)



https://casetext.com/_print/doc/hill-v-schilling-15?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197237

https://casetext.com/case/marshall-v-marshall-4#p298

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/marshall-v-marshall-4

https://casetext.com/case/hill-v-schilling-15





Lennon v. Scott & Stringfellow, LLC, 2010 WL
1962672, at *3 (N.D. Tex. May 14, 2010)
(Lindsay, J.). More recently, the Fifth Circuit
recognized that: "[T]o determine whether the
probate exception deprives a federal court of
jurisdiction, Marshall requires a two-step inquiry
into (1) whether the property in dispute is estate
property within the custody of the probate court
and (2) whether the plaintiff's claims would
require the federal court to assume in rem
jurisdiction over that property." Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013). "If
the answer to both inquiries is yes, then the
probate exception precludes the federal district
court from exercising diversity jurisdiction." Id. 
*19


[T]he probate exception reserves to
state probate courts the probate or
annulment of a will and the
administration of a decedent's
estate; it also precludes federal
courts from endeavoring to dispose
of property that is in the custody of
a state probate court. But it does
not bar federal courts from
adjudicating matters outside those
confines and otherwise within
federal jurisdiction. 


Id. at 311-12. "In determining whether a
suit in federal court interferes with state
probate proceedings, [the Fifth Circuit]
considers whether the plaintiff's claim
implicates the validity of the probate
proceedings or whether the plaintiff is
merely seeking adjudication of a claim
between the parties." Breaux v. Dilsaver,
254 F.3d 533, 536 (5th Cir. 2001)
(citations and internal quotations omitted);
see also Morgan v. Chase Home Finance,
L.L.C., 306 F. App'x 49, 53 (5th Cir. 2008). 


19


Not surprisingly, the parties offer different
interpretations of the probate exception and its
application to the pending motions. While
Respondents argue that the probate exception has
no application, as all issues raised "relate to the
[Settlement Agreement] and [Final Judgment]
[and] therefore are subject to this Court's exclusive
jurisdiction[,]" see Consolidated Reply 17 (Doc.
1878), Hill III asserts it applies, but only to certain
issues. The court need not reach this question
today because, as illustrated above by Mr. Myers's
statement and the colloquy between the Probate
Judge Court and Mr. Lippe, the issue of whether
Hill Jr.'s exercise of powers of appointment in his
Will was valid is pending before the Probate
Court. Further, wile the court acknowledges its
continuing jurisdiction over the implementation
and enforcement of the Settlement Agreement and
Final Judgment, it does not intend to engage in
duplicative litigation, resulting in potentially
conflicting rulings, or risk interfering with the
Probate Court's jurisdiction.


In sum, Hill III's standing hinges on whether,
following Hill Jr.'s death, he was a current
beneficiary of the MHTE and HHTE, in which
case the waiver of standing provision in the Final
Judgment is not triggered. If the powers of
appointment Hill Jr. exercised in his Will are
valid, and the trusts at issue were lawfully
dissolved during Hill Jr.'s lifetime, Hill III would
not be a current beneficiary and, therefore, would
lack standing under the Final Judgment. This
dispute is pending in the Probate Court. Until the
Probate Court resolves Hill III's request for
declaratory relief as to whether Hill Jr. lacked the
powers of appointment he sought to exercise in his
Will, the court cannot determine whether Hill III
waived his standing under section III(5)(b) of the
Settlement Agreement and paragraph 28 of the
Final Judgment. *2020


III. Conclusion
For the reasons stated herein, the court denies
without prejudice as premature the remaining
relief sought in Washburne and Summers'
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Emergency Motion to Enforce the Final Judgment
and Settlement Agreement, and Application for
Temporary Restraining Order, Preliminary
Injunction, and Permanent Injunction (Doc. 1876);
and denies without prejudice as premature
Albert G. Hill, III's Emergency Application for
Temporary Restraining Order and Injunctive
Relief to Enforce Global Settlement Agreement
and Final Judgment and for Preservation of Assets
and Records (Doc. 1877).8


8 Nothing in this decision should be


construed by the parties as the court's


endorsement of either side's version of the


facts or interpretation of the relevant trust


instruments. --------


It is so ordered this 3rd day of July, 2018.


/s/_________ 


Sam A. Lindsay 


United States District Judge


14


Hill v. Schilling     Civil Action No. 3:07-CV-2020-L (N.D. Tex. Jul. 3, 2018)



https://casetext.com/_print/doc/hill-v-schilling-15?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N197343

https://casetext.com/case/hill-v-schilling-15






No. 3:15-cv-1312-K-BN
UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF TEXAS DALLAS DIVISION


Hill v. Thompson
Decided May 27, 2015


No. 3:15-cv-1312-K-BN


05-27-2015


T.H. HILL, Plaintiff, v. BRENDA H. THOMPSON, Defendant.


DAVID L. HORAN UNITED STATES MAGISTRATE JUDGE


FINDINGS , CONCLUSIONS, AND RECOMMENDATION OF THE UNITED STATES
MAGISTRATE JUDGE


This case has been referred to the United States magistrate judge for pretrial management pursuant to 28 U.S.C.
§ 636(b) and a standing order of reference from United States District Judge Ed Kinkeade. The undersigned
magistrate judge issues the following findings of fact, conclusions of law, and recommendation that the Court
dismiss this action for lack of subject-matter jurisdiction.


Background
Plaintiff T.H. Hill filed this lawsuit pro se on April 28, 2015. See Dkt. No. 3. He tendered his motion for leave
to proceed in forma pauperis [Dkt. No. 4] the same day. On April 29, 2015, the Court granted Plaintiff leave to
proceed in forma pauperis, see Dkt. No. 6, and entered an order to address the Court's concern that it lacks
subject matter jurisdiction over this action, see Dkt. No. 7. Plaintiff was ordered to file no later than May 22,
2015 a written response to the order to show the Court it has subject-matter jurisdiction over this lawsuit and
was warned that "[f]ailure to comply ... will *2  result in a recommendation that the complaint be dismissed for
either lack of subject-matter jurisdiction, pursuant to Federal Rule of Civil Procedure 12(h)(3), and/or failure to
prosecute, pursuant to Federal Rule of Civil Procedure 41(b)." Id. at 3.


2


Plaintiff responded in a pleading titled "Motion of Discovery and Jurisdiction" [Dkt. No. 8], file-stamped as
received on May 22, 2015. He states that his action is one for negligence against the defendant, identified as a
probate judge. See id.


The undersigned now concludes that the complaint should be dismissed without prejudice for lack of subject-
matter jurisdiction.


Legal Standards
The federal courts' jurisdiction is limited, and federal courts generally may only hear a case if it involves a
question of federal law or where diversity of citizenship exists between the parties. See 28 U.S.C. §§ 1331,
1332. Because Plaintiff chose to file his lawsuit in federal court, it is his burden to establish federal jurisdiction.
And if he does not, his lawsuit should be dismissed. See, e.g., Smith-Lindley v. Tex., Dep't of Family &
Protective Servs., Civil No. 3:12-cv-4819-K, 2013 WL 4766850, at *1 (N.D. Tex. Sept. 5, 2013) ("A district


1
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court must dismiss a case when the plaintiff fails to establish subject-matter jurisdiction." (citing FED. R. CIV.
P. 12(b)(1))). And, "[i]f the court determines at any time that it lacks subject-matter jurisdiction, the court must
dismiss the action." FED. R. CIV. P. 12(h)(3).


In diversity cases, each plaintiff's citizenship must be diverse from each defendant's citizenship, and the amount
in controversy must exceed $75,000. See 28 U.S.C. §§ 1332(a), (b). *33


To establish federal question jurisdiction under 28 U.S.C. § 1331, which "exists when 'a well-pleaded
complaint establishes either that federal law creates the cause of action or that the plaintiff's right to relief
necessarily depends on resolution of a substantial question of federal law.'" Borden v. Allstate Ins. Co., 589 F.3d
168, 172 (5th Cir. 2009) (quoting Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 27-28
(1983)). "A federal question exists 'if there appears on the face of the complaint some substantial, disputed
question of federal law.'" In re Hot-Hed Inc., 477 F.3d 320, 323 (5th Cir. 2007) (quoting Carpenter v. Wichita
Falls Indep. Sch. Dist., 44 F.3d 362, 366 (5th Cir. 1995)).


The Court will not assume that it has jurisdiction. Rather, "the basis upon which jurisdiction depends must be
alleged affirmatively and distinctly and cannot be established argumentatively or by mere inference." Getty Oil
Corp. v. Ins. Co. of N.A., 841 F.2d 1254, 1259 (5th Cir. 1988) (citing Ill. Cent. Gulf R. Co. v. Pargas, Inc., 706
F.2d 633, 636 & n.2 (5th Cir. 1983)).


Analysis
Plaintiff has not "affirmatively and distinctly" alleged jurisdiction. Instead, it appears that this action concerns a
dispute regarding probate. See Dkt. No. 3 (referencing a PR-11-130-1, which appears to be a matter that is, or
was, pending in a probate court in Dallas County, Texas); Dkt. No. 8 (this action "[regards] neglect of Brenda
H. Thompson probate judge.... Take under consideration my complaint of neglect...."). Probate is traditionally
an important matter of state law, not federal law. Cf. Henry v. Bank of Am., N.A., No. 4:11-cv-592-A, 2011 WL
5869604, at *3 (N.D. Tex. *4  Nov. 17, 2011) ("Given that such weighty state law matters are at stake, and that
Texas has created a special forum for 'original jurisdiction' of probate proceedings, TEX. PROB. CODE § 4C,
the court believes that abstention is appropriate regardless of whether federal jurisdiction exists.").


4


In addition, diversity jurisdiction - particularly complete diversity of the parties - appears lacking. Plaintiff
states that he is a resident of Dallas, Texas, see Dkt. No. 3, and he appears to be suing a local attorney - who the
Court notes is a member of the State Bar of Texas and is identified by Plaintiff as a local probate judge - "for
neglect of Estate," id.


While Plaintiff neither establishes that federal law creates his cause (or causes) of action, nor that his right to
relief necessarily depends on resolution of a substantial question of federal law, nor that there is complete
diversity between the parties, nor that the amount in controversy exceeds $75,000, the undersigned notes that,
even if Plaintiff had established subject-matter jurisdiction, "the probate exception" could operate to "take[]
that jurisdiction away." Wolfram v. Wolfram, No. 14 C 04105, ___ F. Supp. 3d ___, 2015 WL 231808, at *3
(N.D. Ill. Jan. 16, 2015) ("Where federal-question or diversity jurisdiction would otherwise cover a claim, the
probate exception, if it applies, takes that jurisdiction away." (citations omitted and emphasis added)). This
exception is, however, "distinctly limited [in] scope," Marshall v. Marshall, 547 U.S. 293, 310 (2006), and only
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Wolfram, 2015 WL 231808, at *4 (citations omitted); see Curtis v. Brunsting, 704 F.3d 406, 409 (5th Cir. 2013)
("As we see it, to determine whether the probate exception deprives a federal court of jurisdiction, Marshall
requires a two-step inquiry into (1) whether the property in dispute is estate property within the custody of the
probate court and (2) whether the plaintiff's claims would require the federal court to assume in rem jurisdiction
over that property. If the answer to both inquiries is yes, then the probate exception precludes the federal
district court from exercising diversity jurisdiction."); see also Struck v. Cook Cnty. Pub. Guardian, 508 F.3d
858, 860 (7th Cir. 2007) ("a conspiracy between a guardian and others to violate [the plaintiff's] rights in the
course of their administration of her father's estate ... could be litigated in federal court [because] [t]he father
had died and the probate of his estate had been completed"); Leskinen v. Halsey, 571 F. App'x 36, 38 (2d Cir.
2014) (per curiam) ("Insofar as she sues for racketeering, common law fraud, willful negligence, and negligent
misrepresentation, the relief sought may be at odds with concluded state probate proceedings, but the claims do
not themselves ask the district court to administer an estate, probate a will, or perform another purely probate
matter" and thus trigger the probation exception. (citations omitted)).


prohibits federal courts from exercising subject matter jurisdiction over claims that interfere with state
court proceedings; claims only interfere with state court proceedings if they require the federal court to
take in  
*5  rem jurisdiction over a res currently subject to a state court's in rem jurisdiction; so if there never was
a state court proceeding over the res or all state court proceedings involving the res have ended, then
there is nothing to interfere with and the probate exception is inapplicable. 


5


Recommendation
Plaintiff's action should be dismissed without prejudice pursuant to Federal *6  Rules of Civil Procedure 12(h)
(3).


6


A copy of these findings, conclusions, and recommendation shall be served on all parties in the manner
provided by law. Any party who objects to any part of these findings, conclusions, and recommendation must
file specific written objections within 14 days after being served with a copy. See 28 U.S.C. § 636(b)(1); FED.
R. CIV. P. 72(b). In order to be specific, an objection must identify the specific finding or recommendation to
which objection is made, state the basis for the objection, and specify the place in the magistrate judge's
findings, conclusions, and recommendation where the disputed determination is found. An objection that
merely incorporates by reference or refers to the briefing before the magistrate judge is not specific. Failure to
file specific written objections will bar the aggrieved party from appealing the factual findings and legal
conclusions of the magistrate judge that are accepted or adopted by the district court, except upon grounds of
plain error. See Douglass v. United Servs. Auto. Ass'n, 79 F.3d 1415, 1417 (5th Cir. 1996).


DATED: May 27, 2015


/s/_________ 


DAVID L. HORAN 


UNITED STATES MAGISTRATE JUDGE 


3


Hill v. Thompson     No. 3:15-cv-1312-K-BN (N.D. Tex. May. 27, 2015)



https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/case/struck-v-cook-county#p860

https://casetext.com/case/leskinen-v-halsey-11#p38

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iii-pleadings-and-motions/rule-12-defenses-and-objections-when-and-how-presented-motion-for-judgment-on-the-pleadings-consolidating-motions-waiving-defenses-pretrial-hearing

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iii-court-officers-and-employees/chapter-43-united-states-magistrate-judges/section-636-jurisdiction-powers-and-temporary-assignment

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-ix-special-proceedings/rule-72-magistrate-judges-pretrial-order

https://casetext.com/case/douglass-v-united-services-auto-assn-2#p1417

https://casetext.com/case/hill-v-thompson-7






No. CV-21-01185-PHX-JAT
United States District Court, District of Arizona


In re Blanda
Decided Jul 12, 2021


CV-21-01185-PHX-JAT


07-12-2021


In re the matter of Betty H Blanda, v. Thomas J
Cisar, et al., Defendants. Betty Blanda, by and
through her attorney infact, Leslie Blanda,
Plaintiff,


JAMES A. TEILBORG, UNITED STATES
DISTRICT JUDGE


ORDER


JAMES A. TEILBORG, UNITED STATES
DISTRICT JUDGE


This case was removed to this Court from the
Maricopa County Probate Court on July 8, 2021.
The notice of removal contains several pleading
defects in the jurisdictional allegations. See
Belleville Catering Co. v. Champaign Market
Place, L.L.C., 350 F.3d 691, 693 (7  Cir. 2003)
(“inquiring whether the court has jurisdiction is a
federal judge's first duty in every case”).


th


th Cir. 2006) (holding that a Trust takes on the


citizenship of its Trustees).


First, for the citizenship of Betty Blanda, the
notice of removal states that in the petition filed in
the probate court, Betty Blanda alleges she is a
resident of Arizona. (Doc. 1 at 3). The first issue
with this allegation is that it is the removing
Defendant who must affirmatively allege
citizenship; thus, the removing Defendant must, if
he can in good faith, allege Betty Blanda's
citizenship. See Carolina Cas. Ins. Co. v. Team
Equip., Inc., 741 F.3d 1082, 1087 (9th Cir. 2014).
The second issue with this allegation is that


jurisdiction must be alleged in terms of
“citizenship” not “residency”. See Kanter v.
Warner-Lambert, 265 F.3d 853, 857-858 (9  Cir.
2001). Thus, Betty Blanda's residence is
irrelevant. Accordingly, the removing Defendant
has failed to allege citizenship for Betty Blanda.


th


th Cir. 2003).


Second, the notice of removal fails to allege the
citizenship of Leslie Blanda. Nor does the notice
of removal offer any legal basis why the
citizenship of Leslie Blanda should be disregarded
for purposes of diversity jurisdiction. See
generally Johnson v. Columbia Properties
Anchorage, LP, 437 F.3d 894, 899 (9


Third, with respect to the Defendants, the notice of
removal alleges the “citizenship” of only the
corporate Defendant. For each of the four
individual Defendants, the notice of removal
alleges where such person is a “domiciliary.”
(Doc. 1 at 3). The Court is unclear if “domiciliary”
is meant to be synonymous with “citizenship” or if
the notice of removal is silent on the citizenship of
these Defendants. See Kanter, 265 F.3d at 857-
858.


Fourth, as of the probate court's order of May 6,
2020, it is clear that Plaintiff and some Defendants
herein were already engaged in on-going litigation
against each other. (Doc. 1-13 at 13) (the Court
sanctioning Defendant Thomas J. Cisar, Esq. for
his inadequate discovery responses). However,
although the probate court case number indicates
that this case has been pending since 2019, this
Court does not have the complete record of this
case dating back to 2019 because Defendants did


1
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not attach it to the notice of removal. In an action
premised on diversity, a notice of removal must be
filed within one year of when the case is first filed,
and any amendments to the complaint after one
year that add new parties or claims, generally, do
not extend this one-year deadline to remove. See
Lopez v. Robinson Aviation (RVA), Inc., No. 10-
60241-CIV, 2010 WL 3584446, at *4 (S.D. Fla.
Apr. 21, 2010) (“...the great weight of the case law
overwhelmingly supports this Court's conclusion
that “commencement of the action” under §
1446(b) occurs when the original complaint is
filed and that the addition of a new party or claim
does not reset the one-year limitation period.”). As
indicated above, this “action” appears to have
commenced in 2019 and appears to be outside this
one-year limitation for removal. Alternatively, the
“petition” within the probate case that seems to
have started the litigation between these particular
parties appears to have been filed in March 2020.
Even using this later date, this “action”
commenced more than one year prior to removal.


Fifth, the Court notes that because the “Amended
Petition” is a petition in probate court, it is not
styled as a complaint, nor was it given a new case
number in state court. Because it was not styled as
a complaint, the caption says “In the matter of
Betty Blanda”; it does not name particular
defendants. Nonetheless, the Amended Petition is
clear that it brings a claim against (among other
Defendants) Thomas J. Cisar. (Doc. 1-5 at 2). The
Amended Petition further alleges “Thomas J.
Cisar maintains a home in Maricopa County,
Arizona which is reported in the public records as
his primary residence. He also actively practices
law in Arizona, serves in a fiduciary capacity
before the Arizona courts, and serves as a Trustee
in various capacities.” (Doc. 1-5 at 3). Yet, the
notice of removal states, “[a]t the time Petitioner
filed her original Petition in March of 2020,
Defendants Thomas Cisar and Margaret Cisar
were Illinois domiciliaries.” (Doc. 1 at 3). The
notice of removal makes no argument as to why
this Court should evaluate the citizenship of these


particular Defendants as of March 2020, but
seemingly as of 2021 for all other parties.
Moreover, the notice of removal (implicitly)
argues that the date of the Amended Petition (June
17, 2021) controls removal. The notice of removal
fails to address why the date of the original
Petition, or the date of the Amended Petition
would be the relevant date to look at the
citizenship of the parties for purposes of diversity
jurisdiction, rather than the date of removal.


Sixth, assuming Mr. Cisar was a resident of
Arizona at the time of removal, a resident
defendant cannot remove to federal court. 28
U.S.C. § 1441(b)(2) (“A civil action otherwise
removable solely on the basis of the jurisdiction
under section 1332(a) of this title may not be
removed if any of the parties in interest properly
joined and served as defendants is a citizen of the
State in which such action is brought.”). While
this Court cannot sua sponte remand based on this,
or any other procedural defect in removal, Plaintiff
may file a timely motion to remand on this (or any
other) basis. See Kelton Arms Condominium
Owners, Ass'n, Inc. v. Homestead Insurance Co.,
346 F.3d 1190, 1191 (9


Seventh, even when diversity jurisdiction is
properly alleged before this Court, the probate
exception precludes this Court from accepting
jurisdiction in certain circumstances. See
Goncalves By & Through Goncalves v. Rady
Children's Hosp. San Diego, 865 F.3d 1237, 1251-
53 (9th Cir. 2017). Specifically, the Ninth Circuit
Court of Appeals, post-Marshall, has given the
following guidance on the scope of the probate
exception:


2


In re Blanda     No. CV-21-01185-PHX-JAT (D. Ariz. Jul. 12, 2021)



https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-89-district-courts-removal-of-cases-from-state-courts/section-1441-removal-of-civil-actions

https://casetext.com/case/kelton-arms-condo-owners-v-homestead-ins#p1191

https://casetext.com/case/goncalves-v-rady-childrens-hosp-san-diego#p1251

https://casetext.com/case/in-re-blanda-1





*6  Id.“It is clear after Marshall that unless a
federal court is endeavoring to (1) probate
or annul a will, (2) administer a decedent's
estate, or (3) assume in rem jurisdiction
over property that is in the custody of the
probate court, the probate exception does
not apply. ” Three Keys Ltd. v. SR Util.
Holding Co., 540 F.3d 220, 227 (3d Cir.
2008); accord Chevalier v. Estate of
Barnhart, 803 F.3d 789, 801 (6th Cir.
2015); Lee Graham Shopping Ctr., LLC v.
Estate of Kirsch, 777 F.3d 678, 680-81
(4th Cir. 2015); Curtis v. Brunsting, 704
F.3d 406, 409 (5th Cir. 2013); see also
Lefkowitz v. Bank of N.Y., 528 F.3d 102,
106-07 (2d Cir. 2007) (“Following
Marshall we must now hold that so long as
a plaintiff is not seeking to have the federal
court administer a probate matter or
exercise control over a res in the custody
of a state court, if jurisdiction otherwise
lies, then the federal court may, indeed
must, exercise it.”). It is not clear that the
Supreme Court's test in Marshall v.
Marshall and our multi-step, multi-factor
test in In re Marshall are “clearly
irreconcilable, ” Miller v. Gammie, 335
F.3d 889 (9th Cir. 2003) (en banc), but
Marshall surely represents a restatement
and a refinement of the test we had
previously followed. We need not go so far
as to announce that Marshall overruled the
prior test, but we will accept the
reformulation adopted by the other circuits
as a refinement. See Lefkowitz, 528 F.3d at
106 (recognizing that Moser's test was
“overly-broad and has now been
superseded by Marshall's limitation of the
exception”).


In sum, the probate exception prevents a
federal court from probating a will,
administering a decedent's estate, or
disposing of property in the custody of a
state probate court.
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Here, the notice of removal states, “On June 17,
2021, Plaintiff filed an Amended Petition. Unlike
the original Petition, the Amended Petition states
no viable probate proceeding.” (Doc. 1 at 2).
However, this Court's cursory review of the record
reveals that this whole case falls under the
umbrella of the probate court administering a
Trust as part of Betty Blanda's deceased husband's
estate. This Court's review must be cursory
because, as indicated above, although this case has
been pending since 2019, the first document of
record attached to the notice of removal is dated
March 6, 2020. (Doc. 1-5 at 2). Thus, it is clear
that this Court does not have the “full” record.


Nonetheless, based on the record before the Court,
it appears that this entire matter involves the
administration of the will, trust and/or estate of
Betty Blanda's deceased husband. Thus, it would
appear that each of the three circumstances that
would cause the probate exception to federal
subject matter jurisdiction to apply are present in
this case.


Based on the foregoing, IT IS ORDERED that
the removing Defendant must file a supplement to
the notice of removal within 14 days addressing
each jurisdictional issue identified herein. If no
supplement is filed within this deadline, this case
will be remanded for all non-procedural reasons
identified herein.


IT IS FURTHER ORDERED that this Order is
without prejudice to Plaintiff filing a timely
motion to remand on any/all of the bases
discussed in this Order or for any other reason
Plaintiff deems appropriate. Any to-be-filed
motion to remand shall be considered to be
Plaintiff's response to the supplement to the notice
of removal required herein.


IT IS FURTHER ORDERED that Defendants
admit that the Amended Petition was filed on June
17, 2021; thus, because Defendants have chosen to
treat the Amended Petition as the “operative
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complaint, ” the answer or other response to this
“document” is due within 7 days of removal. See
Fed.R.Civ.P. 81(c)(2).


IT IS FURTHER ORDERED that on this record,
the Court cannot locate any evidence that
Defendant Robert Mrofka has appeared. Within 14
days, Plaintiff shall file a status report regarding
service on Defendant Robert Mrofka, and if
appropriate, Plaintiff shall move for entry of
default. See Fed.R.Civ.P. 55(a).


IT IS FURTHER ORDERED that this Court has
reviewed the state court's denial of a motion to
dismiss premised on personal jurisdiction and
forum non conveniens (Doc. 1-8 at 9-12); the
Court considers the state court's order to be the
law of the case. See Granny Goose Foods, Inc. v.
Brotherhood of Teamsters Local 70, 415 U.S. 423,
436 (1974). *1111
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Michael Glyn Brown, pro se.


Lionheart Company, Inc., pro se.


Prorentals, Inc., pro se.


Superior Vehicle Leasing Co., Inc., pro se.


MG Brown Company LLC, pro se.


MEMORANDUM OPINION ON: (1) TRUSTEE'S AMENDED OBJECTION TO
CLAIM NO. 137 FILED BY RACHEL BROWN, INDIVIDUALLY, AND AS
NEXT OF FRIEND FOR R[redacted] BROWN AND M[redacted] BROWN: AND
(2) RACHEL BROWN'S AMENDED APPLICATION FOR FAMILY
ALLOWANCE AND ALLOWANCE IN LIEU OF HOMESTEAD AND EXEMPT
PROPERTY
[Claim No. 137 and Doc. Nos. 1523 & 1608]
JEFF BOHM, Chief Judge.


I. INTRODUCTION
This dispute, which involves both bankruptcy law and probate law, leads this Court to conclude that it has
subject-matter jurisdiction to adjudicate the claim made by a debtor's widow against assets of the debtor's
probate estate. Because the debtor's probate estate consists solely of exempt property, the Court necessarily
concludes that it has jurisdiction to order the distribution of this property to the debtor's widow. The Court


1







recognizes that there is ample case law holding that bankruptcy courts have no jurisdiction to adjudicate
probate matters or claims against exempt property. See, e.g., In re Spiser, 232 B.R. 669, 674
(Bankr.N.D.Tex.1999) ; In re Wilkinson, 2012 WL 112945, at *5–6 (Bankr.S.D.Tex.2012). Nevertheless, there
are authorities giving this Court such jurisdiction under very narrow circumstances. These circumstances are
present in the case at bar.


Specifically, this Opinion responds to the debtor's widow's claim to a family allowance based on probate law.
She makes this claim against both the Debtor's Chapter 7 estate and his probate estate.  For the reasons stated
herein, the Court concludes that: (1) it has jurisdiction to adjudicate claims made by the widow against both the
debtor's bankruptcy estate and his probate estate; (2) it has the constitutional authority to enter a final order on
all claims made by the widow against the bankruptcy estate; and (3) it does not have the constitutional authority
to enter a final order on the claims that she makes against the debtor's probate estate, thereby requiring the
undersigned judge to make a recommendation to the District Court on this requested relief. Accordingly, this
Memorandum Opinion will be submitted *209 to the District Court as the proposed Findings of Fact and
Conclusions of Law relating to the undersigned bankruptcy judge's recommendation to the District Court on the
widow's claims against the debtor's probate estate. Simultaneously, this Opinion is also issued as this Court's
findings and conclusions for entering a final order on the docket regarding the widow's claims against the
debtor's bankruptcy estate. For the reasons stated herein, this Court will enter a final order denying all of the
widow's claims against the bankruptcy estate and recommending that her claims against the debtor's probate
estate be granted in part and denied in part.


1
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1 The Applicant also claims that a family allowance could be paid out of the bankruptcies of special purpose entities


related to the debtor's individual bankruptcy, [Finding of Fact No. 14]; this Court disagrees and will not allow assets


from those bankruptcy estates to be used to pay the Applicant's claims for the same reasons that this Court will not


allow the assets of the debtor's individual bankruptcy estate to be used to pay her claims. 


 


This Court makes its Findings of Fact and Conclusions of Law pursuant to Bankruptcy Rules 7052 and 9014.
To the extent that any Findings of Fact are construed as Conclusions of Law, they are adopted as such; and to
the extent that any Conclusions of Law are construed as Findings of Fact, they are adopted as such. The Court
reserves the right to make further findings and conclusions as it deems appropriate or as any party requests.


II. FINDINGS OF FACT
1. Before any of the legal proceedings at issue here began, Michael Glyn Brown (“the Debtor”), who
was trained as a physician, was living in Houston with his wife, Rachel Brown, their two minor
children, and a third child of Rachel's. The Debtor owned a wildly successful group of hand surgery
centers utilizing his patented hand surgery technique. These centers generated annual revenues in the
millions of dollars for many years. 


2. In August 2010, the Debtor and Rachel Brown separated. [Doc. No. 174, p. 163]. Rachel Brown
thereafter filed for divorce in Texas state court, and the suit was styled R.B. v. M.G.B., 309th Judicial
District Court of Harris County, Texas, Case No.2011–01272. The divorce proceedings were extremely
acrimonious and protracted. Indeed, the Debtor and Rachel Brown had still not obtained a decree of
divorce by the time that the Debtor died in November of 2013. [See Finding of Fact No. 7].
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3. In 2012, the Debtor moved to Miami Beach, Florida. [Doc. No. 223, p. 63]. By the time of his death
in November of 2013 [See Finding of Fact No. 7], the Debtor owned multiple, high-end vehicles, plus a
yacht with a value of several hundred thousand dollars, located in Florida. [Doc. Nos. 888, 934, 968 &
969].


4. On January 23, 2013, the Debtor filed a Chapter 11 petition in the United States Bankruptcy Court
for the Southern District of Florida. [Doc. No. 1].


5. On April 2, 2013, the Debtor filed an amended Schedule C claiming real property located in Miami
Beach, Florida, worth over $8 million, as his homestead. [Doc. No. 223, p. 28].


6. On September 24, 2013, venue of the Debtor's Chapter 11 case was transferred to the Southern
District of Texas, where it was assigned to the undersigned judge. [Doc. No 436].


7. On November 10, 2013, the Debtor died in Florida. [Doc. No. 799]. He left behind seven wills,
naming various individuals (but not his wife) as executors; however, the validity of all of these wills is
questionable and no one who is named
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as an executor in these wills has ever probated the will. [Courtroom Minutes, 12/04/2013, 2:30 p.m. &
12/19/2013, 11:30 a.m.]. As of today, no probate court has assumed jurisdiction over the Debtor's
probate estate. Indeed, no probate proceeding has ever been initiated since the Debtor's death.


8. On November 12, 2013, this Court issued an order setting a hearing pursuant to Bankruptcy Rule
1016 to inquire if any creditor or party-in-interest wanted the case to be dismissed in the wake of the
Debtor's death. [Doc. No. 800]. Numerous creditors and parties-in-interest appeared at this hearing and
all of them (except one, who took no position) expressed the position that this bankruptcy case should
not be dismissed but should proceed to allow the Trustee to administer the assets of the Debtor's
bankruptcy estate. [Doc. No 930].


9. On November 20, 2013, this Court converted the Chapter 11 case to a Chapter 7 case. [Doc. No.
905]. Ronald J. Sommers (“the Trustee”) became the trustee in this Chapter 7 case. [Courtroom
Minutes, 11/21/2013, 9:00 a.m.].


10. On December 19, 2013, the Court appointed Judy Lenox (“Lenox”) to act as a personal
representative for the Debtor, deceased, in this Chapter 7 case. [Doc. No. 1021]. Lenox's role was
expressly limited to a personal representative of the bankruptcy estate, not the probate estate, and her
role would come to an end after she had claimed exemptions on behalf of the deceased Debtor's probate
estate and then defended those exemptions as necessary. [Courtroom Minutes, 12/04/2013, 2:30 p.m. &
12/19/2013, 11:30 a.m.]. Lenox has no authority to distribute any assets of the probate estate without
first obtaining this Court's approval.


11. On February 28, 2014, Lenox filed an Amended Schedule C claiming real property located in
Houston, Texas as the Debtor's homestead. [Doc. No. 1238].
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12. On March 6, 2014, Lenox filed an Amended Schedule C claiming as exempt property: (1) $45,000
in lieu of a homestead, (2) $60,000 in lieu of exempt personal property, (3) two “Interest in Education”
IRAs valued at $37,080 each, and (4) an IRA account at JP Turner & Co. valued at $319,080. [Doc. No.
1262]. The change to the “in lieu of” designation was made because there was no equity in the Houston
real property that Lenox had previously designated as the Debtor's homestead. [Doc. No. 1928, p. 4].
The Trustee objected to the exemption of $45,000 in lieu of a homestead and to the IRA account at JP
Turner & Co. [Doc. No. 1411]. The Court thereafter sustained the Trustee's objection. [Doc. No. 1878].
Thus, the only liquid assets currently in the Debtor's probate estate are the $60,000 in lieu of exempt
personal property. [Stipulation by parties at the hearing held on October 16, 2014]. After this Court
appointed Lenox to act as the personal representative of the Debtor, deceased, in this Chapter 7 case, the
Trustee, with this Court's approval, transferred $60,000 out of the bankruptcy estate to Lenox. [Doc.
Nos. 1930 & 2035]. Lenox has no authority to distribute all or any portion of this
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$60,000 without first obtaining this Court's approval.


13. On March 10, 2014, Rachel Brown filed a proof of claim, with the amount “as of Date Case Filed”
listed as $571,080 and the “Basis for Claim” listed as “Family Allowance Administrative Claim—
Based on Probate.” [Claim No. 137]. On the proof of claim form, the Applicant designated the claim as
a “[d]omestic support obligation[ ] under 11 U.S.C. § 507(a)(1)(A) or (a)(1)(B).” [Claim No. 137]. The
Trustee filed an objection to Claim No. 137 on March 31, 2014 [Doc. No. 1411], which he amended on
April 29, 2014, [Doc. No. 1523] (“POC Objection”).


14. On April 29, 2014, Rachel Brown (hereinafter referred to as the “Applicant”)  filed an Application
for Family Allowance and Allowance in Lieu of Homestead and Exempt Property [Doc. No. 1526],
which she amended on May 14, 2014 [Doc. No. 1608] (“Application for Family Allowance” or
“Application”). The Application separates the $571,080 claim into a $496,080 claim for a family
allowance under Texas Estates Code § 353.101, a $45,000 claim for an allowance in lieu of homestead
under Texas Estates Code § 353.053, and a $30,000 claim for an allowance in lieu of exempt personal
property under Texas Estates Code § 353.053.  [Doc. No. 1608]. The Applicant expressly asserts in the
Application that her claim should be paid out of the bankruptcy estate and the probate estate, and, if
necessary, out of the bankruptcy estates of various business entities associated with the Debtor. [Doc.
No. 1608, ¶ 32] (“The family allowance is to be paid out of the assets of the estate, both exempt and
non-exempt..... Additionally, the Trustee should be able to use the assets from the special purpose
bankruptcies....”). She does not state whether the claims should be paid first out of the bankruptcy estate
and next out of the probate estate, or vice versa.


2


3


2 Rachel Brown remarried on August 1, 2014 and is now Rachel Bagwell. 


 


3 This Court's ruling on the Applicant's claims against the bankruptcy estate are separate and distinct from this Court's


rulings on Lenox's claimed exemptions, as those exemptions were not claimed by the Applicant but were claimed on


behalf of the deceased Debtor. This Opinion, by contrast, resolves which of the assets exempted out of the bankruptcy


estate to the probate estate of the deceased Debtor may be subsequently passed along to the Applicant and her minor


children. 
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15. On May 20, 2014, the Trustee objected to the Application for Family Allowance. [Doc. No. 1639]
(“Trustee's Objection”). On June 3, 2014, the Applicant filed a brief in support of the Application [Doc.
No. 1692] and the Trustee filed a reply brief on the same day [Doc. No. 1693]. 


16. On June 4 and July 9, 2014, the Court held a simultaneous hearing on the POC Objection and the
Application for Family Allowance. The Applicant presented a household budget of $41,340 per month
in support of her family allowance claim, which included expenses for house payments; utilities;
housekeeping, lawn care and extermination services; health insurance; medical expenses; groceries and
household items; private school tuition
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and tutoring; entertainment; gym fees; clothing; pet care; and transportation. At the close of the hearing,
the Court took the matter under advisement.


III. CREDIBILITY OF WITNESSES
Four witnesses testified at the hearing: (1) the Trustee; (2) the Applicant; (3) Jessica Khurana, a jewelry
appraiser, and (4) Jimmy Williamson, the Applicant's malpractice attorney, who is prosecuting a suit for
Applicant against her former attorneys in the divorce proceeding. The Court finds that these witnesses gave
credible testimony and the Court gives substantial weight to their testimony. However, for the most part, the
only relevant and material testimony came from the Applicant, who testified about her household budget. [See
Finding of Fact No. 16].


IV. CONCLUSIONS OF LAW
A. Summary of this Court's Rulings
Before the Court are the filings related to the Applicant's Claim No. 137 and the Application for Family
Allowance, both of which request $571,080 for a family allowance, an allowance in lieu of homestead, and an
allowance in lieu of exempt property under Texas probate law. [Claim No. 137 and Doc. Nos. 1523 & 1608].
The Applicant does not seek to recover more than $571,080, and she does not state, one way or the other,
whether the $571,080 should come from the probate estate or the bankruptcy estate. [Finding of Fact No. 14].
As there is only $60,000 available in the Debtor's probate estate with which to potentially pay the Applicant's
claims, [Finding of Fact No. 12], bankruptcy estate assets would necessarily be required to pay her claims in
full. Her position is that she is entitled, as a matter of law, to recover from either or both of these estates.


This Court concludes that Claim No. 137 must be denied in its entirety because it is not cognizable against the
Debtor's bankruptcy estate, which is a separate pool of assets from the Debtor's probate estate. This Court also
concludes that the portion of the Application seeking payment from the bankruptcy estate must be denied. This
Court further concludes that it has jurisdiction to adjudicate the Application for Family Allowance out of assets
of the Debtor's probate estate. The Debtor's probate estate consists solely of property exempted out of the
bankruptcy estate, which in this case is exclusively personal property. Because the Debtor was domiciled in
Florida at the time of his death, Florida law, not Texas law, governs the succession of his personal property.
Under Florida law, the family allowance for a surviving spouse is limited to $18,000. Florida law, unlike Texas
law, does not provide for allowances in lieu of exemptions. This Court will thus enter a final order denying all
of the Applicant's claims against the Debtor's Chapter 7 estate; and will submit a proposed order to the District
Court recommending that the Applicant receive a payment of $18,000 from the Debtor's probate estate.


B. Analysis of the POC Objection
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i. Jurisdiction, Venue, and Constitutional Authority
This Court has jurisdiction over the POC Objection pursuant to 28 U.S.C. §§ 1334(a) and 157(a) because
objections to proofs of claim are matters “arising in” bankruptcy. The POC Objection is a core proceeding
under 28 U.S.C. § 157(b)(2)(A) (“matters concerning the administration of the estate”); (b)(2)(B)(“allowance
or disallowance of claims against the estate ...”), and (b)(2)(0) (“other proceedings affecting ... adjustment of
the debtor-creditor ... *213 relationship ...”).  Venue is proper pursuant to 28 U.S.C. § 1408(1). This Court has
constitutional authority to enter a final order on Claim 137 because “the action ... stems from the bankruptcy
itself or would necessarily be resolved in the claims allowance process.” Stern v. Marshall, ––– U.S. ––––, 131
S.Ct. 2594, 2618, 180 L.Ed.2d 475 (2011). As a claim against the Debtor's bankruptcy estate, Claim No. 137
directly stems from the bankruptcy, and the adjudication of the POC Objection will necessarily resolve whether
Claim No. 137 is an allowed claim. See In re H & M Oil & Gas, LLC, 514 B.R. 790, 799–800
(Bankr.N.D.Tex.2014) (finding the bankruptcy court had both statutory and constitutional authority to enter a
final order on the trustee's objection to an administrative claim).
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4 “Although we have declined to read § 157(b)(2)(O) broadly, see Wood, 825 F.2d at 95, we have also not hesitated to


apply it in proceedings falling within the plain meaning of the statutory text.” In re U.S. Brass Corp., 301 F.3d 296, 306


n. 33 (5th Cir.2002) (citing Matter of Wood, 825 F.2d 90, 95 (5th Cir.1987) ). 


 


ii. Claim 137 must be denied because it is a claim against the probate estate, not the
bankruptcy estate.
Claim No. 137 must be denied because it is not a claim against the bankruptcy estate, but rather against the
Debtor's probate estate.


The death of a debtor results in two entirely separate estates: the bankruptcy estate and the probate estate. In re
Lucio, 251 B.R. 705, 709 (Bankr.W.D.Tex.2000). This division was specifically addressed in the legislative
history to the Bankruptcy Code: “[I]f the debtor dies during the case, only property exempted from property of
the estate or acquired by the debtor after the commencement of the case and not included as property of the
estate will be available to the representative of the debtor's probate estate.” H.R.Rep. No. 95–595, at 368
(1978); S.Rep. No. 95–989, 83 (1978). Here, the only property in the Debtor's probate estate is property
exempted from this bankruptcy estate, since property acquired by an individual Chapter 11 debtor after
commencement of the case is now included as property of the bankruptcy estate.  See 11 U.S.C. § 1115(a)(2)
(defining property of the estate for an individual in Chapter 11 to include property “that the debtor acquires
after the commencement of the case”).


5


5 As distinguished from the pre–2005 law, under which property of the estate for an individual in a Chapter 11 case did


not include any property that the debtor acquired post-petition. See In re Lively, 717 F.3d 406, 409 (5th Cir.2013) (citing


the Bankruptcy Abuse Prevention & Consumer Protection Act of 2005, Pub. L. No. 109–8, 119 Stat. 23 (2005) ). 


 


The claims allowance process in bankruptcy provides for the orderly allocation of property of the bankruptcy
estate. Specifically, in a case under Chapter 7, such as the case at bar, the claims allowance process provides for
distribution of a debtor's bankruptcy estate, in order of priority, to claimants who have submitted a proof of
claim under Section 501 to the extent allowed under Section 502. 11 U.S.C. § 726. Section 502 provides
generally that claims shall be allowed unless challenged. Id. § 502(a). However, if an objection is raised to a
claim, the bankruptcy court shall determine the amount of the claim as of the petition date and shall generally
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allow it “except to the extent that ... such claim is unenforceable against the debtor and property of the debtor,
under any agreement or applicable law.” Id. § 502(b)(1). *214 Section 348 of the Bankruptcy Code provides that
“[a] claim against the estate or the debtor that arises after the order for relief but before conversion in a case
that is converted under section 1112, 1208, or 1307 of this title, other than a claim specified in section 503(b) of
this title, shall be treated for all purposes as if such claim had arisen immediately before the date of the filing of
the petition.” Id. § 348(d).


214


Here, Claim No. 137, since it is based in probate, arose when the Debtor died—after the order for relief in the
Debtor's Chapter 11 bankruptcy, but before the case was converted to a Chapter 7 under Section 1112.
[Findings of Fact Nos. 4, 7, 9]. Therefore, this Court finds that Claim No. 137 should be treated as a prepetition
claim under Section 348(d). However, Claim No. 137 is only allowable to the extent it is enforceable under
applicable law. Id. § 502(b)(1). The Applicant, in her Claim No. 137, expressly states in Section 2 (requiring
her to state the basis for the claim) that the claim is based on probate law. [Finding of Fact No. 13]. As
discussed infra, this Court holds that Florida law controls the issue of any probate allowances owed to
Applicant. The applicable Florida law only provides for an allowance to be paid from the decedent's probate
estate. See Fla. Stat. Ann. § 732.403 (providing that “if the decedent was domiciled in Florida at the time of
death, the surviving spouse and the decedent's lineal heirs ... are entitled to a reasonable allowance in money
out of the estate ....”) (emphasis added); Id. § 731. 201(14) (defining “estate,” as used in Florida's probate code,
as “property of a decedent that is the subject of administration”). The Applicant cites no support for an
obligation enforceable against the Debtor's bankruptcy estate.


Under applicable law, therefore, Claim No. 137 is only enforceable against the Debtor's probate estate, which is
entirely separate from his bankruptcy estate. See Fla. Stat. Ann. § 731.201(14), 732.403. Thus, Claim No. 137
is not enforceable against the Debtor's bankruptcy estate. The claims allowance process in Chapter 7 provides
for distribution out of only a debtor's bankruptcy estate. See 11 U.S.C. § 726(a) (setting forth the order in which
claims shall be distributed from “property of the estate”). Therefore, as a proof of claim submitted under
Section 501, Claim No. 137 must be denied under Section 502 in its entirety as unenforceable against the assets
distributed through the claims allowance process—the Debtor's bankruptcy estate.


The Applicant's assertion that Claim No. 137 should be treated as a domestic support obligation (DSO) does
not change this result. [Finding of Fact No. 13]. Indeed, Claim No. 137 does not meet the definition of DSO
provided in the Bankruptcy Code. See 11 U.S.C. § 101(14A). The Bankruptcy Code defines “domestic support
obligation” as:


a debt that accrues before, on, or after the date of the order for relief in a case under this title ... that is


(A) owed to or recoverable by


(i) a spouse, former spouse, or child of the debtor or such child's parent, legal guardian, or responsible
relative; or a governmental unit;


(B) in the nature of alimony, maintenance, or support (including assistance provided by a governmental
unit) of such spouse, former spouse, or child ..., without regard to whether such debt is expressly so
designated;


(C) established or subject to establishment before, on, or after the date of the order for relief in a case under this
title, by reason of applicable provisions of


*215215
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(i) a separation agreement, divorce decree, or property settlement agreement;


(ii) an order of a court of record; or


(iii) a determination made in accordance with applicable nonbankruptcy law by a governmental unit;
and


(D) not assigned to a nongovernmental entity, unless that obligation is assigned voluntarily by the
spouse, former spouse, child of the debtor, or such child's parent, legal guardian, or responsible relative
for the purpose of collecting the debt.


Id. Here, the family allowance provided by Florida probate law meets three of the four statutory DSO
requirements, but is not “subject to establishment ... by reason of applicable provisions of ... an order of a court
of record” or any other agreement or determination. Section 101(14A)(C) of the Bankruptcy Code expressly
requires a creditor submitting a DSO claim to refer to provisions of an agreement, decree, court order, or
governmental determination of the debt. The Applicant does not reference any of these in regard to Claim 137,
and therefore Claim 137 does not meet the definition of a DSO claim. The Applicant's reference to statutory
provisions is simply insufficient under the plain language of Section 101(14A)(C) to establish a DSO. To
establish a DSO for the requested allowances, the Applicant would have needed to obtain an order from a court
of record, which she has not done.6


6 For example, if the Applicant had in fact obtained an order from a probate court, granting her “maintenance” or


“support” that fits within the definition of a DSO, then she would have satisfied the requirement of Section 101(14A)


(C)(ii). Unfortunately, no probate proceeding has ever been initiated since the Debtor's death for the Applicant to be


able to obtain such an order. [Finding of Fact 7]. 


 


For all of these reasons, this Court concludes that the POC Objection should be sustained in its entirety and that
Claim No. 137 should be completely disallowed.


C. Analysis of the Application for Family Allowance
i. Jurisdiction, Venue, and Constitutional Authority
The Applicant requests that the family allowance and allowances in lieu of exempt property be paid from both
the Debtor's probate estate and the Debtor's bankruptcy estate. [Finding of Fact No. 14]. There is no question
that this Court has jurisdiction to determine whether funds from the Debtor's Chapter 7 estate can be used to
pay the allowance requested by the Applicant, and that this Court has the constitutional authority to enter a
final order regarding its ruling. See, e.g., In re 1701 Commerce, LLC, 511 B.R. 812, 816 (Bankr.N.D.Tex.2014)
(“The court has constitutional authority to enter a final order because determining the Objection involves the
quintessential claims allowance process.”). For the same reasons as set forth above regarding Claim No. 137,
the Applicant's request for her claim to be paid from bankruptcy estate funds is denied: to reiterate, her claims,
under the law upon which they are based, are only payable out of the Debtor's probate estate, and therefore may
not be paid out of the Debtor's separate and distinct bankruptcy estate.


There is a question, however, whether this Court has jurisdiction to adjudicate, and constitutional authority to
enter a final order granting, the requested allowance from the Debtor's probate estate. For the foregoing
reasons, this Court concludes that it has jurisdiction to adjudicate the issue, but not the constitutional authority 
*216 to enter a final order; and therefore this Court must make a recommendation to the District Court.216
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Venue is proper pursuant to 28 U.S.C. § 1408(1).


a. This Court has jurisdiction to adjudicate the Applicant's claims against the
Debtor's probate estate.
This Court has a “duty to raise sua sponte the question of federal subject matter jurisdiction over this action.”
Christoff v. Bergeron Indus., Inc., 748 F.2d 297, 298 (5th Cir.1984). After a careful consideration of its
jurisdiction over probate matters, this Court concludes that it has jurisdiction over the Debtor's probate estate
for the purpose of adjudicating the Application for Family Allowance. After discussing sua sponte this
jurisdictional issue, the Court next addresses the Trustee's two objections to this Court's jurisdiction. First, the
Trustee asserts that the Texas probate courts, or alternatively the Florida circuit courts, have exclusive
jurisdiction over probate matters. Second, the Trustee argues that the Application falls within the judicially
created “probate exception” to federal jurisdiction. This Court rejects both of these arguments, finding that: (1)
to the extent state statutes restrict this Court's jurisdiction, they are preempted by the applicable conflicting
federal law; and (2) the probate exception does not apply because no probate proceedings have been instituted
since the Debtor died.


i) 28 U.S.C. § 1334(e)(1) grants this Court in rem jurisdiction over “all the property ... of the debtor. ”


As the Supreme Court has emphasized, “[b]ankruptcy jurisdiction at its core, is in rem. ” Cent. Va. Cmty. Coll.
v. Katz, 546 U.S. 356, 362, 126 S.Ct. 990, 163 L.Ed.2d 945 (2006). In rem jurisdiction is a court's jurisdiction
to determine rights in property in the court's possession, known as the res. Alderwoods Grp., Inc. v. Garcia, 682
F.3d 958, 969 (11th Cir.2012). In rem bankruptcy jurisdiction is premised on the bankruptcy court's possession
of the bankruptcy estate, id., which initially includes “all legal or equitable interests of the debtor in property as
of the commencement of the case,” including exempt property, 11 U.S.C. § 541(a)(1). Consequently, Section
1334(e)(1) vests district courts with “exclusive jurisdiction ... of all the property, wherever located, of the
debtor as of the commencement of [the bankruptcy] case, and of property of the estate.”28 U.S.C. § 1334(e)(1).
28 U.S.C. § 157(a) then provides for the district court's referral of bankruptcy cases to bankruptcy courts.7


7 In the Southern District of Texas, General Order No. 2012–6 is the order of referral that automatically refers cases to


the bankruptcy court. 


 


That the initial res includes exempt property is no accident, but was a deliberate legislative change to clarify
that bankruptcy courts have jurisdiction over exempt property—at least to the extent necessary to set it aside.
See H.R.Rep. No. 95–595, at 368 (1978).


The original statutory definition of the bankruptcy estate specifically excluded exempt property. Bankruptcy
Act of 1898, ch. 541, § 70, 30 Stat. 544, 565–66 (“The trustee of the estate of a bankrupt ... shall in turn be
vested by operation of law with the title of the bankrupt, as of the date he was adjudged a bankrupt, except in so
far as it is to property which is exempt ....”) (emphasis added). Consequently, in 1903 the Supreme Court held
that bankruptcy courts did not have jurisdiction to determine whether a debtor had waived exemptions, because
property that was “generally exempted” had never been part of the bankruptcy court's res. Lockwood


*217217


v. Exch. Bank of Ft. Valley, 190 U.S. 294, 298–99, 23 S.Ct. 751, 47 L.Ed. 1061 (1903).
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Notwithstanding the Supreme Court's decision in Lockwood, courts have long recognized bankruptcy
jurisdiction over exempt assets at least to the extent of determining what property qualifies as exempt and
setting that property aside. See, e.g., Kronstadt v. Citizens & S. Nat. Bank of Savannah, 80 F.2d 260, 263–64
(5th Cir.1935) (holding that the bankruptcy court had jurisdiction to determine whether the debtor had
effectively assigned his exemption to a creditor and to set aside the exempt property to the creditor). Thus, in
the Fifth Circuit, Lockwood primarily came to stand for the proposition that a bankruptcy court has no
jurisdiction over exempt property “after the designated property has been set apart and the question of its
exemption vel non determined.” Leiter v. Steinbach, 184 F.2d 751, 753 (5th Cir.1950) ; see also Novak v.
O'Neal, 201 F.2d 227, 230 (5th Cir.1953) ( “[W]hen such exemption is claimed and set apart its content is of no
further concern to the court of bankruptcy and is not subject to administration by the court.”).


It is in this context that Congress changed the definition as part of the Bankruptcy Reform Act of 1978,
clarifying the scope of bankruptcy court jurisdiction over exempt property. Pub. L. 95–598, 92 Stat. 2683
(1978) (the Bankruptcy Reform Act). The legislative history indicates that the expanded definition was
intended to overrule Lockwood to the extent it held bankruptcy courts did not have jurisdiction to determine
and set aside exempt property:


Paragraph (1) [of Section 541 ] has the effect of overruling Lockwood v. Exchange Bank, because it
includes as property of the estate all property of the debtor, even that needed for a fresh start. After the
property comes into the estate, then the debtor is permitted to exempt it under proposed 11 U.S.C. 522
and the Court will have jurisdiction to determine what property may be exempted and what remains as
property of the estate.


H.R.Rep. No. 95–595, at 368 (1978) (citation omitted). However, the expanded definition of property of the
estate could be, and has been, interpreted as an even greater expansion of bankruptcy court jurisdiction over
exempt property. See In re Gagnard, 17 B.R. 811, 813 (Bankr.W.D.La.1982). In Gagnard, after personal
property was exempted from the Chapter 7 debtor's bankruptcy estate and the debtor received a discharge, a
creditor challenged the exemptions in state court. Id. at 812. The bankruptcy court held that the challenge must
be brought in bankruptcy court because the bankruptcy court had exclusive jurisdiction over the exempt
property as “property of the debtor.” Id. at 813. The Gagnard court reasoned:


[E]ven though exempt property is initially considered as property of the estate, when the exemption is
upheld, it becomes property of the debtor.... However, this does not mean that the Bankruptcy Court no
longer has jurisdiction.... [T]he Court has jurisdiction over any type of proceeding under Title 11 and
over the property of the debtor. This Court has found no indication that Congress intended the Court to
lose jurisdiction over property held to be exempt, but instead finds every indication that the Court
maintains jurisdiction.


Id. However, it is not at all clear that the Bankruptcy Reform Act overruled Fifth Circuit precedent that
bankruptcy courts do not have jurisdiction over exempt property once it has been set aside. See Novak, 201
F.2d at 230 ; Leiter, 184 F.2d at 753. Further, Gagnard's holding that in rem bankruptcy jurisdiction extended
past *218 the close of the underlying bankruptcy case is not good law, at least not in the Fifth Circuit. See Matter
of Querner, 7 F.3d 1199, 1202 n. 3 (5th Cir.1993).


218


In sum, as the Fifth Circuit noted in 1950, defining the “precise extent” of bankruptcy courts' in rem
jurisdiction over exempt assets may be a “fruitless, if indeed not impossible” exercise. Leiter, 184 F.2d at 753.
However, it is clear that the bankruptcy court has jurisdiction to determine and set aside exempt property to the
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proper party, see Kronstadt, 80 F.2d at 263–64, and that bankruptcy jurisdiction over exempt property expanded
with the Bankruptcy Reform Act of 1978.


ii) While initially restricting bankruptcy court jurisdiction over exempt assets, the
Supreme Court expressly held that bankruptcy courts should order payment of
family allowances out of the bankruptcy estate.
To address the Application fully, this Court must consider not only the scope of its jurisdiction over exempt
property, but relevant authorities on how to proceed when a debtor dies in bankruptcy. A mere twelve years
after it restrictively interpreted bankruptcy court jurisdiction over exempt assets in Lockwood, the Supreme
Court addressed this very issue in Hull v. Dicks, 235 U.S. 584, 35 S.Ct. 152, 59 L.Ed. 372 (1915). In Hull, the
Supreme Court held that a bankruptcy court could grant a family allowance to a debtor's widow out of
bankruptcy estate assets. Id. at 588, 35 S.Ct. 152. The Supreme Court based its holding on Section 8 of the
Bankruptcy Act, the provision allowing for continuation of bankruptcy proceedings after the death of the
debtor. Id. at 587–88, 35 S.Ct. 152. Section 8 specifically provided that the death of a debtor shall not abate a
bankruptcy proceeding, but that the debtor's family “shall be entitled to all rights of dower and allowance.” Id.
at 588–89, 35 S.Ct. 152 (quoting Bankruptcy Act of 1898, ch. 541, § 8, 30 Stat. 544, 549).


With the Bankruptcy Reform Act of 1978, the specific provision on which the Hull court relied was deleted
from the Bankruptcy Code. The legislative history makes clear that the deletion of this provision was not
intended to effect substantive change, but states that “Bankruptcy Act § 8 ... has been deleted as unnecessary.”
H.R.Rep. No. 95–595, at 368 (1978); S.Rep. No. 95–989, at 83 (1978). However, it is this very paragraph of
legislative history that recognizes the distinction between a debtor's bankruptcy estate and a debtor's probate
estate discussed supra:


Once the estate is created, no interests in property of the estate remain in the debtor. Consequently, if
the debtor dies during the case, only property exempted from property of the estate or acquired by the
debtor after the commencement of the case and not included as property of the estate will be available
to the representative of the debtor's probate estate. The bankruptcy proceeding will continue in rem with
respect to property of the estate....”


Id. The issue of the death of a debtor is also currently addressed in Bankruptcy Rule 1016, which reads:


Death or incompetency of the debtor shall not abate a liquidation case under chapter 7 of the Code. In
such event the estate shall be administered and the case concluded in the same manner, so far as
possible, as though the death or incompetency had not occurred. If a reorganization, family farmer's
debt adjustment, or individual's debt adjustment case is pending under chapter 11, chapter 12, or chapter
13, the case may be dismissed; or if further administration is possible and in the best interest of the
parties, the case may proceed and be concluded in the same manner, so far


*219219


as possible, as though the death or incompetency had not occurred.


Fed. R. Bankr.P. 1016.8


8 In fact, after the Debtor died, this Court issued an order setting a hearing requesting all creditors and parties-in-interest


to appear and inform the Court whether they wanted the Debtor's case to be dismissed or to be continued. [Finding of


Fact No. 8]. At the hearing, numerous creditors and parties-in-interest appeared (including the Applicant), and all of
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them (except one, who took no position) expressed the position that this bankruptcy case should not be dismissed but


should proceed to allow the Trustee to continue to fulfill his duties in this bankruptcy case. [Finding of Fact No. 8]. 


 


Thus, this Court is faced with the difficult task of determining how much the Supreme Court's holding that
bankruptcy courts should pay family allowances out of the bankruptcy estate has changed in wake of the
subsequent case law and legislative reforms. This Court concludes that to the extent Hull requires bankruptcy
courts to pay family allowances out of bankruptcy estate assets, it has been overruled, but to the extent it
requires bankruptcy courts to pay family allowances as part of setting aside a debtor's exempt assets, it must be
followed. In this Court's view, the key to this conclusion is the bankruptcy court's in rem jurisdiction to
determine and set aside exempt assets from the bankruptcy estate.


Both Section 8 of the Bankruptcy Act, which controlled when the Supreme Court in Hull held that a
bankruptcy court could grant a family allowance out of bankruptcy assets, and current Bankruptcy Rule 1016
express the intention that a deceased debtor's bankruptcy estate be administered, as much as possible, as if the
debtor were still alive.


When a debtor dies, the bankruptcy court, in acting as much as possible as though the debtor had not died, must
still “set aside” the exempt property to the appropriate recipients. Even the most limited interpretations of in
rem bankruptcy court jurisdiction under the old, narrower definition of property of the estate do not hold that
bankruptcy courts lack jurisdiction to determine and set aside exempt assets. See Novak, 201 F.2d at 230 ;
Leiter, 184 F.2d at 753. Therefore, under the expanded in rem jurisdiction of bankruptcy courts over exempt
assets clarified by the definition of property of the estate under the existing Bankruptcy Code, there is no
question that bankruptcy courts have this authority. In the instant dispute, this Court remains in possession of
the Debtor's exempt assets—which comprise the Debtor's probate estate—because there is no executor or
probate court to which this Court could set them aside and entrust them. [Finding of Fact No. 7]. Indeed, this
Court had to appoint Lenox to serve as the personal representative of the Debtor, deceased, in this Chapter 7
case, because of the virtual impossibility of any individual named as an executor in any of the Debtor's wills
taking the initiative to institute a probate proceedings. But, Lenox's role is expressly limited to claiming
exemptions on behalf of the deceased Debtor's probate estate and then defending these exemptions, as
necessary. [Finding of Fact No. 10]. She has no authority to distribute any or all of the probate estate assets—
which are the $60,000 in cash—without this Court's approval.


Though this Court's jurisdiction over exempt assets after they have been set aside is arguable, as long as this
Court is in possession of these assets, it is—like the court in Kronstadt —within its jurisdiction to set aside the
exempt property to someone besides the Debtor with good reason. Since this probate estate property is within
this Court's jurisdiction, this Court finds that Hull v. Dicks and the legislative history *220 concerning deceased
debtors require it to grant the family allowance to the Applicant to the extent allowable under state law.


220


iii) The Fifth Circuit has held that a bankruptcy court may allocate a deceased
debtor's probate assets that are separate from the bankruptcy estate.
Furthermore, the Fifth Circuit has specifically recognized the jurisdiction of bankruptcy courts to allocate
property of a deceased debtor's probate estate. See Matter of Querner, 7 F.3d 1199, 1201 (5th Cir.1993). In
Querner, while a Chapter 13 bankruptcy case was open, the bankruptcy court appointed an intermediary to
resolve disputes over probate property. Id. at 1200. When the probate disputes were still not resolved after the
Chapter 13 case was closed, the bankruptcy court made direct allocations of the probate property. Id. at 1200–
01. In deciding that the bankruptcy court abused its discretion in retaining jurisdiction over the probate estate
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after the bankruptcy case was closed, the Fifth Circuit noted that the bankruptcy court “clearly” had jurisdiction
over probate assets while the case was open. Id. at 1202. The Fifth Circuit cited both the bankruptcy court's
exclusive in rem jurisdiction over property of the debtor and the fact that the probate disputes were “related to”
the bankruptcy:


In the instant case, the bankruptcy court clearly had jurisdiction over matters affecting the deceased
debtor's estate while the Chapter 13 case was proceeding. The court had discretion under Bankruptcy
Rule 1016 to continue the Chapter 13 case after the death of the debtor, and it had exclusive jurisdiction
over the debtor's property during the pendency of these proceedings. Because ongoing disputes during
the active reorganization of the debtor's estate could conceivably have affected the handling and
administration of the bankruptcy estate, the court's initial appointment of an intermediary to resolve
disputes over the disposition of the deceased debtor's assets was “related to” the Chapter 13 case.


Id. at 1201. Granted, this language is dicta, but it is very strong dicta that this Court finds persuasive in
analyzing the dispute at hand.


In the case at bar, there is no question that the Debtor's Chapter 7 case remains open. Under Querner, this fact
alone provides the basis for this Court to exercise jurisdiction over the Debtor's probate estate. That this Court
can exercise jurisdiction over the Debtor's probate estate is even more compelling when the facts in Querner
are compared to the facts here. In Querner, the dispute adjudicated by the bankruptcy court (which the Fifth
Circuit would have approved if the bankruptcy case had not already been closed) was between one non-debtor
(the deceased debtor's daughter) and another non-debtor (the deceased debtor's son). Here, the dispute is
between the Trustee (who is administering the Chapter 7 estate of the deceased Debtor) and the Applicant (who
is the widow of the Debtor). Surely, if the Fifth Circuit has no problem with the bankruptcy court exercising
jurisdiction to adjudicate a dispute over division of probate assets between the deceased debtor's children, the
Fifth Circuit would approve of this Court adjudicating the dispute at bar between the Trustee and the Debtor's
widow.


iv) The Fifth Circuit has held that bankruptcy courts are obligated to grant family
allowances not being resolved in probate court.
Querner illustrates the considerations that are relevant to close questions of bankruptcy court jurisdiction over
probate *221 matters. An earlier Fifth Circuit case provides guidance on how these factors apply to the specific
issue of family allowances. See Seiden v. Southland Chenille', Inc., 195 F.2d 899 (5th Cir.1952).


221


In Seiden, the Fifth Circuit addressed the question of whether a bankruptcy court could distribute a family
allowance to the widow of a part-owner of a corporate debtor, even assuming her state court judgment for the
allowance was invalid. The majority left no doubt that the bankruptcy court had jurisdiction to grant the
allowance, despite the dissent's point that it “must be set aside out of the estate of the deceased husband.” Id. at
905 (Russell, J., dissenting). The majority reasoned that the inherent equitable powers of the bankruptcy court
allowed it to determine and order distribution of the family allowance under the applicable state law, declaring
that “[e]quity never does things by halves, and neither does bankruptcy.” Id. at 901. Indeed, the Fifth Circuit
left no doubt that the bankruptcy court was obligated to act, proclaiming: “It would be unconscionable for a
court of bankruptcy, upon the death of the husband, to take possession of all his assets without setting aside his
exempt property to those entitled to it, and without allowing the widow a year's support, in accordance with
state law.” Id.
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According to the Seiden court, the immediacy of the family allowance request triggered the bankruptcy court's
equitable jurisdiction:


The trustee in bankruptcy need not await the action of probate proceedings, which have not been and
may never be instituted; nor must he file a bill in the nature of interpleader in some other court to
dispose of a res in the legal custody of the court that appointed him.... The bankruptcy court will not
interfere with the settlement of an estate, except to aid the jurisdiction of a probate court in a matter
where its powers are inadequate; but no probate proceedings are pending in the state of decedent's
residence, and none is necessary or even possible under the admitted facts. To warrant such
proceedings, there must be an estate to administer within the jurisdiction of the court. Where ground for
equitable interposition is established, a court of equity will in innumerable instances take jurisdiction of
controversies involving decedents' estates and the rights of creditors.


Id. at 903. Id. The Fifth Circuit left no doubt that the bankruptcy court could and should grant the allowance,
declaring: “If the intervention of a bankruptcy proceeding prevents appropriate action by the state court having
jurisdiction, then the bankruptcy court, which exercises equitable jurisdiction, should act, and do that which
ought to have been done. ” Id. at 901 (emphasis added).9


9 The Fifth Circuit elaborated: “Therefore, although the husband is not in bankruptcy, all of his assets are, and no state


court can acquire jurisdiction of them. The law never requires the doing of an idle thing, and what a hard proceeding it


would be for a bankruptcy court to distribute the physical assets of a corporation, without hearing interested parties


[such as the widow] because some probate court had not set aside to them a stock certificate that was speedily being


rendered worthless by the omnivorous jurisdiction of bankruptcy.... In these circumstances, a court of equity [i.e. the


bankruptcy court] will pierce the corporate veil, and administer the state law with even-handed justice. ” Id. at 903


(emphasis added). 


 


Like the bankruptcy court in Seiden, this Court has an obligation to act to award a family allowance that cannot
or is not being resolved in state court. In Seiden,


*222222


the Fifth Circuit was forced to address the bankruptcy court's duty to act because the probate court's judgment
may have been invalid, and to do nothing would have undermined a principal public policy of quickly
providing for spouses and their minor children after the death of a decedent. The obligation of this Court to
intervene is even stronger than in Seiden, as in the instant case there is not even a question whether a valid state
judgment exists—no probate proceeding has ever been instituted! [Finding of Fact No. 7]. And, given the
questionable validity of the myriad wills left by the Debtor [Finding of Fact No. 7], it is readily apparent that no
will will ever be probated. And, perhaps most important, like the widow in Seiden, who had a minor son, id. at
905, the widow here (i.e. the Applicant) has three minor children for whom she must care. The equities of this
case therefore weigh even more heavily toward bankruptcy court action, particularly when one considers the
delay the Applicant and her three children have already faced in the protracted and acrimonious divorce
proceedings, [Finding of Fact No. 2], and would inevitably face if forced to initiate an independent
administration proceeding in state court.


In sum, applicable Fifth Circuit case law, expressly addressing when a bankruptcy court has jurisdiction over a
probate estate, in addition to the language of 28 U.S.C. § 1334(e)(1) —and the case law interpreting this
provision—lead this Court to conclude that it has subject matter jurisdiction over the Debtor's probate estate.


14


In re Brown     521 B.R. 205 (Bankr. S.D. Tex. 2014)



https://casetext.com/_print/doc/in-re-brown-1174?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=false&_printEmail=&_printHighlightsKey=#N197311

https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1334-bankruptcy-cases-and-proceedings

https://casetext.com/case/in-re-brown-1174





The question now is whether the Trustee's specific objections to jurisdiction have any merit.


v) The Trustee's two objections to this Court's jurisdiction are unavailing.
The Trustee raises two specific objections to this Court's jurisdiction over the Debtor's probate estate, neither of
which are availing: (1) Texas Estates Code § 502.001, or alternatively, Florida Statute § 26.012(2)(b), grants
exclusive jurisdiction of the Debtor's probate estate to state courts; and (2) granting a family allowance falls
within the judicially created “probate exception” to federal jurisdiction.


1. To the extent state law restrict this Court's jurisdiction, it is preempted by federal
bankruptcy law.
The Trustee's first argument fails because state jurisdictional statutes are preempted to the extent they conflict
with federal jurisdictional statutes. See Chicago Title & Trust Co. v. Forty–One Thirty–Six Wilcox Bldg. Corp.,
302 U.S. 120, 127–28, 58 S.Ct. 125, 82 L.Ed. 147 (1937) (“state laws in conflict with the laws of Congress on
the subject of bankruptcies are suspended ... to the extent of actual conflict with the system provided by the
Bankruptcy Act of Congress.”). Under the doctrine of implied preemption, federal law preempts state law that
“conflicts with federal law or interferes with the achievement of federal objectives.” Witty v. Delta Air Lines,
Inc., 366 F.3d 380, 384 (5th Cir.2004) (internal quotation omitted); see also Geier v. Am. Honda Motor Co.,
529 U.S. 861, 869, 120 S.Ct. 1913, 146 L.Ed.2d 914 (2000). Here, federal law vests this Court with jurisdiction
to adjudicate the issue as to whether the Applicant's family allowance request should be paid from the Debtor's
probate estate. See 28 U.S.C. § 1334(e)(1) ; Querner, 7 F.3d at 1201 ; Seiden, 195 F.2d at 901, 903. If either
Texas Estates Code § 502.001 or Florida Statute § 26.012(2)(b) is interpreted to restrict this Court's jurisdiction,
then they are in direct conflict with the federal authorities cited above granting this Court jurisdiction over the
Debtor's probate assets, as discussed supra. The doctrine of implied conflict preemption therefore prevents the
Texas Estates Code and the Florida Probate Code from divesting this Court of jurisdiction.*223  2. The
“probate exception” does not bar jurisdiction in this case.


223


Finally, the “probate exception” to federal jurisdiction does not apply in this case. The “probate exception” is
based on a now-contested view of the scope of jurisdiction of the English Court of Chancery at the time the
Judiciary Act was passed in 1789. See Marshall, 547 U.S. at 315–16, 126 S.Ct. 1735 (Stevens, J., dissenting).
In 1946, the Supreme Court held that because probate matters were outside the purview of English courts when
Article III courts were created, they were outside the purview of federal courts. Markham v. Allen, 326 U.S.
490, 494, 66 S.Ct. 296, 90 L.Ed. 256 (1946). However, since this pronouncement, the Supreme Court has
questioned the historical basis and therefore the existence of the exception. See Marshall v. Marshall, 547 U.S.
293, 308–09, 126 S.Ct. 1735, 164 L.Ed.2d 480 (2006) ( “[The instant] claim falls far outside the bounds of the
probate exception described in Markham. We therefore need not consider in this case whether there exists any
uncodified probate exception to federal bankruptcy jurisdiction under § 1334.”). The Marshall Court
nonetheless clarified the parameters of the exception (to the extent the exception even exists):


[W]e comprehend the ‘interference’ language in Markham as essentially a reiteration of the general
principle that, when one court is exercising in rem jurisdiction over a res, a second court will not
assume in rem jurisdiction over the same res. Thus, the probate exception reserves to state probate
courts the probate or annulment of a will and the administration of a decedent's estate; it also precludes
federal courts from endeavoring to dispose of property that is in the custody of a state probate court.
But it does not bar federal courts from adjudicating matters outside those confines and otherwise within
federal jurisdiction.
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Id. at 311–12, 126 S.Ct. 1735. Following Marshall, the Fifth Circuit has held that “the probate exception only
bars a federal district court from (1) probating or aning a will or (2) seeking to reach a res in custody of a state
court by endeavoring to dispose of such property.” Curtis v. Brunsting, 704 F.3d 406, 409 (5th Cir.2013).


In the case at bar, this Court is neither probating nor annulling a will. There is no state probate court (in either
Texas or Florida) that has custody of the Debtor's probate assets: no one who is named as an executor in the
questionable myriad wills of the Debtor has ever probated the will [Finding of Fact No. 7], and therefore there
is no pending probate proceeding at this time. Indeed, because no one named as an executor in any of the
Debtor's numerous wills has had the gumption to probate any of these wills, it is highly likely that none of these
individuals will ever initiate a probate proceeding. Thus, it is this Court, and only this Court, that has had
custody of the probate assets. Under these circumstances, and given the narrow parameters of the probate
exception recently articulated in Marshall and Curtis, the probate exception does not divest this Court of
jurisdiction; in fact, this Court has the responsibility of adjudicating whether assets from the Debtor's probate
estate can be used to pay the Applicant to the extent allowed by applicable law. See Seiden, 195 F.2d at 901. As
in Seiden, this “court of equity will ... administer the state law with even-handed justice.” See id. at 903.


b. Does this Court have the constitutional authority to enter a final order on the
Application for Family Allowance?
Here, because the Application for Family Allowance asserts a right to the claimed *224 allowances against both
the Debtor's probate estate and the Debtor's bankruptcy estate, this Court must determine both whether it has
constitutional authority to enter a final order on the claim against the Debtor's bankruptcy estate, and whether it
has constitutional authority to enter a final order on the claim against the Debtor's probate estate.


224


i)This Court has constitutional authority to enter a final order on the Application's
claim against the Debtor's bankruptcy estate.
For the same reasons this Court has constitutional authority to enter a final order on the POC Objection, see
Section B.i. supra, this Court concludes it has constitutional authority to enter a final order on the Application
for Family Allowance to the extent that it asserts a claim against the Debtor's bankruptcy estate. Determining
whether the Application's claim against the bankruptcy estate is allowable is a “core” proceeding under 28
U.S.C. § 157(b)(2)(B) (“allowance or disallowance of claims against the estate ...”). Furthermore, Stern itself
establishes Section 157(b)(2)(B) proceedings as quintessentially within a bankruptcy court's constitutional
authority, such that the question of whether a bankruptcy court has constitutional authority over other
proceedings may depend on whether they “would necessarily be resolved in the claims allowance process.”
Stern, 131 S.Ct. at 2618.


ii) This Court does not have constitutional authority to enter a final order on the
Application's claim against the Debtor's probate estate.
By contrast, to the extent the Application asserts a claim against the Debtor's probate estate, it is not part of the
bankruptcy claims allowance process. Therefore, determination of whether this Court has constitutional
authority to enter a final order over the Applicant's claim against the Debtor's probate estate requires a closer
look at the limits of bankruptcy courts' constitutional authority.


The debate over the extent of bankruptcy courts' constitutional authority to enter final judgments and orders has
a storied past. Before the Bankruptcy Reform Act of 1978, bankruptcy referees could enter final judgments and
orders on “matters within the traditional ‘summary jurisdiction’ of bankruptcy courts,” that is, “claims
involving ‘property in the actual or constructive possession of the [bankruptcy] court.’ ” Executive Benefits Ins.
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Agency v. Arkison, ––– U.S. ––––, 134 S.Ct. 2165, 2170, 189 L.Ed.2d 83 (2014) (quoting N. Pipeline Constr.
Co. v. Marathon Pipe Line Co., 458 U.S. 50, 53, 102 S.Ct. 2858, 73 L.Ed.2d 598 (1982) ). “Proceedings to
augment the bankruptcy estate,” by contrast, had to be heard in district court unless the parties consented to
adjudication in bankruptcy court. Id. The Bankruptcy Reform Act of 1978, which enacted today's Bankruptcy
Code, attempted to expand the jurisdiction of bankruptcy judges by vesting bankruptcy courts with all the
“powers of a court of equity, law, and admiralty” over “all civil proceedings arising under title 11 or arising in
ox related to cases under title 11” except that they “may not enjoin another court or punish a criminal contempt
not committed in the presence of the judge of the court or warranting a punishment of
imprisonment.”Marathon, 458 U.S. at 55, 85, 102 S.Ct. 2858 (emphasis in original) (quoting 28 U.S.C. §§
1471(c) & 1481 (1976 ed., Supp. IV) ). In Marathon, the Supreme Court held that the 1978 Act's broad new
jurisdictional grant violated the “general principle of independent adjudication commanded by Art[icle] III” of
the Constitution. Id. at 76, 102 S.Ct. 2858. The Marathon court refined an exception to this general principle
known as the “public-rights doctrine,” *225 under which Article I courts may adjudicate matters “that
historically could have been determined exclusively by” “the executive or legislative departments.” Id. at 68,
102 S.Ct. 2858. The Supreme Court elaborated that:


225


[A] matter of public rights must at a minimum arise between the government and others. In contrast, the
liability of one individual to another under the law as defined, is a matter of private rights. Our
precedents clearly establish that only controversies in the former category may be removed from Art. III
courts and delegated to legislative courts or administrative agencies for their determination.


Id. at 69–70, 102 S.Ct. 2858 (internal quotations omitted).


While bankruptcy courts might have constitutional authority to enter final orders on the “restructuring of
debtor-creditor relations” in bankruptcy, which “may well be a public right,” the Marathon court held that
Article III courts could not delegate their constitutional duty to adjudicate “state-created private rights.” Id. at
71, 102 S.Ct. 2858.


Congress responded to Marathon by enacting 28 U.S.C. § 157, which distinguishes between “core” and
“related to” bankruptcy proceedings, and provides that bankruptcy courts have constitutional authority to enter
final orders and judgments on the former, but can only make recommendations to district courts on the latter.
Executive Benefits, 134 S.Ct. at 2171. In practice, the new scheme operated similarly to the traditional plenary
jurisdiction scheme of pre–1978, until the Supreme Court issued Stern v. Marshall in 2011. ––– U.S. ––––, 131
S.Ct. 2594, 180 L.Ed.2d 475 (2011). In Stern, the Supreme Court held that bankruptcy courts do not necessarily
have constitutional authority to enter a final order on a matter simply because it is listed as “core” under
Section 157. Id. at 2601. In fact, according to the Supreme Court, the bankruptcy court did not have
constitutional authority to enter a final judgment on the matter at issue in Stern, a core proceeding under
Section 157(b)(2)(C), “counterclaims by the estate against persons filing claims against the estate.” Stern, 131
S.Ct. at 2608. Stern clarified that the question of whether a dispute in a bankruptcy case is sufficiently a matter
of public right to be finally adjudicated in bankruptcy court depends on whether “the action at issue stems from
the bankruptcy itself or would necessarily be resolved in the claims allowance process.” Id. at 2618. In Stern,
the Supreme Court held that the debtor's counterclaim (for tortious interference) was: 1) “a state law action
independent of the federal bankruptcy law” and 2) was “not necessarily resolvable by a ruling on the creditor's
proof of claim in bankruptcy.” Id. at 2611. Therefore, the bankruptcy court did not have constitutional authority
to issue a final judgment on the counterclaim. Id.
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Since Stern, the Fifth Circuit has provided some guidance on which proceedings “would necessarily be
resolved in the claims allowance.” See In re Frazin, 732 F.3d 313 (5th Cir.2013)cert. denied, ––– U.S. ––––,
134 S.Ct. 1770, 188 L.Ed.2d 595 (2014). Frazin involved attorneys' fee applications and the debtor's
counterclaims for malpractice, breach of fiduciary duty, and violations of the Texas Deceptive Trade Practices
Act (the DTPA). Id. at 319–20. The Fifth Circuit found that in determining the validity of the fee application,
the bankruptcy court necessarily had to decide the “nature,” “extent,” and “value” of the attorneys' services,
and therefore the validity of the malpractice claims. Id. at 320. Thus, the bankruptcy court had constitutional
authority to enter a final judgment on the malpractice claims. *226  Id. at 321. The Fifth Circuit characterized
the breach of fiduciary duty claim similarly as “a claim that the bankruptcy court must have and did resolve in
deciding whether to grant the Attorneys' fee applications.” Id. at 322. By contrast, the DTPA claim required the
bankruptcy court to make several legal determinations that were not necessary to resolution of the fee
application, including whether the complaint was a disguised malpractice action, which is not actionable under
the DTPA. Id. at 323. Therefore, the Fifth Circuit held that the bankruptcy court did not have constitutional
authority to issue a final order on the DTPA claim. Id.


226


Thus, to determine whether this Court has constitutional authority to enter a final order on the Applicant's claim
against the Debtor's probate estate, the Court must ask: (1) whether the dispute is a “core” proceeding under the
statute that authorizes this Court to enter a final order?; and (2) Even if the dispute is “core” under the statute, is
it the type of core proceeding on which Stern prohibits bankruptcy courts from entering a final order?


1. The Applicant's claim against the Debtor's probate estate is not a “core”
proceeding.
The statutory scheme created by Congress in 28 U.S.C. § 157 divides all proceedings within bankruptcy court
jurisdiction into “two categories: ‘core’ and ‘non-core’ proceedings.” Executive Benefits, 134 S.Ct. at 2171.
The statute defines core proceedings as “those that arise in a bankruptcy case or under Title 11,” and then
provides a list of examples. Stern, 131 S.Ct. at 2605. “Non-core” proceedings, by contrast, are those that are
“otherwise related to a case under title 11.” Executive Benefits, 134 S.Ct. at 2172. Thus, under Section 157, if a
proceeding is not “core,” but is one over which the bankruptcy court has jurisdiction, it is necessarily “related
to” the bankruptcy. Pursuant to the statute, a bankruptcy court may only enter final orders on core proceedings;
for non-core proceedings, the bankruptcy court “shall submit proposed findings of fact and conclusions of law
to the district court.” 28 U.S.C. § 157(c)(1).


Here, the Applicant's claim against the Debtor's probate estate does not fit into any of the categories
enumerated in Section 157(b)(2). The closest category into which the Applicant's claim could fit would be
Section 157(b)(2)(O) “other proceedings affecting the ... adjustment of the debtor-creditor ... relationship,”
because the Applicant is simultaneously asserting a position as a creditor of the bankruptcy estate. However,
this Court has determined that the Applicant is not a creditor of the bankruptcy estate. Moreover, the
determination of whether the Applicant is a creditor of the bankruptcy estate is not affected by whether she has
a valid claim against the Debtor's probate estate. Therefore, this Court concludes that the proceeding involving
the Applicant's claim against the probate estate does not affect the debtor-creditor relationship.


Moreover, the Applicant's claim did not otherwise “arise under” or “arise in” the Debtor's bankruptcy case.
Indeed, the Applicant's claim against the probate estate is wholly based on state law and seeks assets that are
not part of the bankruptcy estate.
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For all of these reasons, this Court concludes that the Applicant's claim against the Debtor's probate estate is
not a core proceeding. Consequently, under 28 U.S.C. § 157(c)(1), the undersigned bankruptcy judge will not
enter a final order as to the Applicant's claim against the Debtor's probate estate, but will instead issue proposed
findings of fact and conclusions of law to the District Court, together with *227 a proposed order that is
consistent with the findings and conclusions.


227
10


10 As noted in the Introduction of this Opinion, this Memorandum Opinion will be submitted to the District Court as the


proposed findings of fact and conclusions of law relating to the undersigned bankruptcy judge's recommendation to the


District Court for granting, in part, the relief requested by the Applicant that her claim be paid from the Debtor's


probate estate. 


 


2. Even if the Applicant's claim against the Debtor's probate estate were a “core”
proceeding, this Court would not have constitutional authority under Stern to enter a
final order on the Applicant's claim against the probate estate.
Alternatively, even if the Applicant's claim against the Debtor's probate estate were a “core” proceeding over
which this Court had statutory authority to enter a final order, this Court would not have constitutional
authority under Stern to enter a final order.


The Applicant's claim against the Debtor's probate estate, like the counterclaim in Stern or the DTPA claim in
Frazin, is a “state law action independent of the federal bankruptcy law”; therefore, this Court does not have
constitutional authority over it as an action that “stems from the bankruptcy itself”—in contrast to the
Applicant's claim against the Debtor's bankruptcy estate.


Consequently, it is necessary to consider whether the Applicant's claim against the probate estate is “necessarily
resolvable” by a ruling on the Applicant's claim against the bankruptcy estate. This Court concludes that it is
not. As with the DTPA claims in Frazin, the resolution of the Applicant's claim against the probate estate
would require several legal determinations that are not necessary to resolve the Applicant's claim against the
bankruptcy estate. To determine whether the Applicant's claim against the bankruptcy estate is allowable, all
this Court must determine is that bankruptcy estate assets may not be used to pay a claim that is only legally
enforceable against probate estate assets. By contrast, to determine whether the Applicant's claim against the
probate estate is allowable, this Court—acting in lieu of the state probate court—must consider whether the
Applicant has proven her eligibility for allowances under the applicable statutory probate provisions. Acting as
a state court to adjudicate solely state law matters is undoubtedly outside the realm of “public rights”
encompassed by the relationship between a debtor and the federal government. Stern, 131 S.Ct. at 2611. Unlike
the determination of the “nature,” “extent,” and “value” of the attorneys' services in Frazin, the determination
of the amount and validity of Applicant's claim under state probate law is not necessary to resolving her claim
against the bankruptcy estate. Therefore, the resolution of the Applicant's claim against the Debtor's probate
estate does not fall within the “public rights” exception to the general principle articulated in Stern that Article
III courts may only refer to bankruptcy courts for final adjudication matters that stem from the bankruptcy itself
or would necessarily be resolved in bankruptcy process. Under these circumstances, the undersigned
bankruptcy judge does not have constitutional authority to enter a final order on the Application to the extent
that it asserts a claim against the Debtor's probate estate, and must instead submit a recommendation to the
District Court. The undersigned judge submits his recommendation based upon the legal analysis set forth
below.


ii. Florida law applies to the Debtor's probate estate.
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In analyzing the Applicant's request for the Debtor's probate estate assets *228 to pay her claim, this Court now
must determine the applicable probate law. The Applicant contends that Texas probate law governs; the Trustee
contends that Florida probate law governs. A choice of law inquiry is a two-step process. In re Cyrus II P'ship,
413 B.R. 609, 613 (Bankr.S.D.Tex.2008). First, the Court must decide between federal or state choice of law
rules. Id. Second, the Court must locate the specific choice of law rule under federal or state law. Id.


228


Federal courts exercising diversity jurisdiction apply the law of the forum state. Klaxon Co. v. Stentor Elec.
Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85 L.Ed. 1477 (1941). The Fifth Circuit has not established a
general rule on whether bankruptcy courts should apply federal or state choice of law principles. In re Mirant
Corp., 675 F.3d 530, 536 (5th Cir.2012). The Ninth Circuit has held that bankruptcy courts are exercising
federal question jurisdiction and should therefore apply federal conflict of law principles. Lindsay v. Beneficial
Reinsurance Co., 59 F.3d 942, 948 (9th Cir.1995). Under federal conflict of law principles, the law of the state
with the most significant contacts applies. Vanston Bondholders Protective Comm. v. Green, 329 U.S. 156, 162,
67 S.Ct. 237, 91 L.Ed. 162 (1946). The Fourth Circuit, however, has held that in determining the extent of a
debtor's property rights, a bankruptcy court should apply conflict of law principles of the forum state—i.e. the
state where the bankruptcy case is proceeding. In re Merritt Dredging Co., Inc., 839 F.2d 203, 206 (4th
Cir.1988). The Fourth Circuit reasoned that:


“Property interests are created and defined by state law. Unless some federal interest requires a different
result, there is no reason why such interests should be analyzed differently simply because an interested
party is involved in a bankruptcy proceeding.” ... It would be anomalous to have the same property
interest governed by the laws of one state in federal diversity proceedings and by the laws of another
state where a federal court is sitting in bankruptcy.


Id. at 206 (quoting Butner v. United States, 440 U.S. 48, 55, 99 S.Ct. 914, 59 L.Ed.2d 136 (1979) ). This Court
finds the reasoning of the Fourth Circuit persuasive; therefore, it will apply Texas law because Texas is the state
where the Debtor's Chapter 7 case is proceeding.


Under Texas law, the choice of law that applies to testamentary successions depends on whether the property at
issue is real property or personal property. Haga v. Thomas, 409 S.W.3d 731, 736 (Tex.App.–Houston [1st
Dist.] 2013, pet. denied). The Texas Supreme Court has recognized the general rule that testamentary
disposition of personal property is governed by the domicile of the testator. Crossland v. Dunham, 135 Tex.
301, 305, 140 S.W.2d 1095 (1940). With respect to real property, conversely, “the place where the property is
situated is to govern.” Haga, 409 S.W.3d at 736. The Fifth Circuit has explained the reasoning behind the
domicile rule for personal property, rooting it in “the general rule that personal property has no locality other
than that of the person having the same in possession, ownership, custody or control, and is subject to the law
that governs the person of the owner, both with respect to its disposition and transmission, either by succession
or the act of the party.”Seiden, 195 F.2d at 906 (internal quotations omitted) (Russell, J., dissenting, but on a
point on which the majority expressly concurred).


The domicile rule for personalty applies to a widow's family allowance, which comes out of the general assets
of the probate estate. See Hopkins v. Wright, 17 Tex. 30, 39–40 (1856) (holding *229 that the widow's allowance
could not be calculated without a determination of the decedent's domicile, which determined which state law
would apply); Restatement (Second) of Conflict of Laws § 265 (1971) (“The forced share interest of a
surviving spouse in the movables of the deceased spouse is determined by the law that would be applied by the
courts of the state where the deceased spouse was domiciled at the time of his death.”). Furthermore, the
domicile rule applies to allowances in lieu of homesteads, which by definition consist of personal property as


229
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well. See Moore v. Moore, 430 S.W.2d 247, 251 (Tex.App.–Dallas 1968, writ ref'd n.r.e.) (“The family of a
decedent is not entitled to an allowance in lieu of a homestead out of property in the course of administration
within the state, unless the decedent at the time of death was domiciled in the state.”). More generally, here, all
of the property comprising the Debtor's probate estate—i.e., the property exempted out of his bankruptcy estate
—is personal property. [Finding of Fact No. 12]. It is the law of the Debtor's domicile at his death that controls,
and his domicile at death was Florida. [Finding of Fact No. 7]. Therefore, applying Texas choice-of-law
principles, this Court concludes that Florida law controls the issue of the Applicant's entitlement to a family
allowance and an allowance in lieu of exempt property.


iii. Under Florida law, the Applicant is entitled to a maximum family allowance of
$18,000, and to no allowance in lieu of exempt property.
Having determined that Florida probate law applies to the Application for Family Allowance, the Court turns to
the applicable provisions of the Florida Probate Code. Florida Probate Code § 732.403 governs family
allowances. It is reproduced here in relevant part:


In addition to protected homestead and statutory entitlements, if the decedent was domiciled in Florida
at the time of death, the surviving spouse and the decedent's lineal heirs the decedent was supporting or
was obligated to support are entitled to a reasonable allowance in money out of the estate for their
maintenance during administration. The court may order this allowance to be paid as a lump sum or in
periodic installments. The allowance shall not exceed a total of $18,000.


Fla. Stat. Ann. § 732.403 (West 2014) (emphasis added). Applying the Florida law to the Application for
Family Allowance, this Court first notes that the maximum amount of an allowance the Applicant could receive
is $18,000. The Applicant requests $496,080 as a family allowance for one year, based on a monthly budget of
$41,340. [Findings of Fact Nos. 14 & 16]. The Applicant credibly testified to the necessity of the items on the
budget: house payments, utilities, housekeeping, lawn care, extermination services, health insurance, medical
expenses, groceries, household items, private school tuition, tutoring, entertainment, gym fees, clothing, pet
care, and transportation. [Finding of Fact No. 16]. After considering the Applicant's testimony, and given the
$18,000 ceiling imposed by Florida law, this Court finds that $18,000 is a reasonable amount for the
maintenance of the Applicant and her children until the Debtor's probate estate is administered in full.  The
Court therefore *230 grants the Applicant's request for a family allowance, but only to the extent of $18,000, as
this amount is the maximum allowed by Florida law regardless of the standard of living to which the Applicant
and her three minor children were accustomed prior to the Debtor's death.


11


230


11 This Court rejects the Trustee's argument that the “during administration” language of Section 732.403 means the


provision cannot provide relief until “administration of the probate estate has begun.” [Doc. No. 1639, p. 10]. This


statutory language is directed at the purpose of the allowance and not at the timeline for disbursement. The Court


interprets the purpose of supporting the family “during administration” as equivalent to supporting the family before


the ultimate conclusion of probate proceedings. This interpretation is supported by the Florida courts, which have held


that family allowances should be disbursed as quickly as possible. In re Gilbert's Estate, 160 Fla. 528, 36 So.2d 213,


216 (1948) (“The purpose of the [family allowance] [i]s to provide for the widow and dependents ... until they might


receive their share of the estate”); In re Anderson's Estate, 149 So.2d 65, 67 (Fla.Dist.Ct.App.1963) (“The purpose of [a


family allowance] is to provide immediate and expedient relief in order to meet daily necessaries until such time as a


final settlement or award can be determined and effectuated.”); Levine v. Feuer, 152 So.2d 784, 787


(Fla.Dist.Ct.App.1963) (“A petition for family allowance is in the nature of an emergency application.... As such, it


must be disposed of expeditiously and without prolonged litigation.”). Furthermore, a contrary holding would ignore


the Fifth Circuit's mandate that bankruptcy courts must compensate for the delay bankruptcy causes in probate
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proceedings by granting family allowances when necessary. See Seiden, 195 F.2d at 901. 


 


--------


To address the Applicant's request for a $45,000 allowance in lieu of homestead and a $30,000 allowance in
lieu of exempt personal property, this Court looks to the applicable Florida law on exempt property available to
a decedent's surviving family. Florida Statute 732.402 provides, in relevant part, that:


(1) If a decedent was domiciled in this state at the time of death, the surviving spouse, or, if there is no
surviving spouse, the children of the decedent shall have the right to a share of the estate of the
decedent as provided in this section, to be designated “exempt property.”


(2) Exempt property shall consist of:


(a) Household furniture, furnishings, and appliances in the decedent's usual place of abode up to a net
value of $20,000 as of the date of death.


(b) Two motor vehicles ...


(c) All qualified tuition programs authorized by s. 529 of the Internal Revenue Code of 1986...


(d) All benefits paid pursuant to s. 112.1915 [death benefits for teachers and school administrators].


Fla. Stat. Ann. § 732.402 (West 2014). In contrast to Texas law, there is no provision of Florida law that
provides for allowances “in lieu of” tangible exempt property—i.e. cash allowances in lieu of real property
(such as a homestead) or personal property (such as vehicles or furniture). Therefore, the Applicant's requests
for allowances in lieu of homestead and in lieu of exempt personal property are denied.


V. CONCLUSION
This Court's acceptance of the Applicant's argument that it has jurisdiction over this dispute is a pyrrhic victory.
The Applicant requests $571,080 [Finding of Fact No. 14], but this Court must entirely disallow all of her
claims against the Debtor's bankruptcy estate and can only recommend awarding her the paltry sum of $18,000
from the Debtor's probate estate—the maximum allowable amount under Florida law. The Court is not
enamored with this result, as the Applicant has undergone several years of hostile divorce proceedings with the
Debtor while raising three minor children. [Finding of Fact No. 2]. But, this Court will not disregard the
applicable Florida statute. The Florida Legislature has passed a statute that unambiguously places a ceiling of
$18,000 *231 on the family allowance, and provides for no allowance in lieu of homestead or exempt personal
property; and this Court cannot “use its remedial powers to circumvent the intent of the legislature.” Ayotte v.
Planned Parenthood of N. New England, 546 U.S. 320, 330, 126 S.Ct. 961, 163 L.Ed.2d 812 (2006). The only
consolation that this Court can take in issuing this harsh ruling is that the Applicant has recently remarried, and
hopefully her new husband can assist her, both emotionally and financially, in raising her children and leading a
more peaceful life herself.


231


This Court will issue two orders consistent with this Memorandum Opinion. One order will be a final order,
entered on the docket that: (1) sustains in its entirety the POC Objection; and (2) denies that portion of the
Application requesting that the Applicant's claims be paid with assets of the Debtor's Chapter 7 estate. Thus,
this final order will bar any use of assets of the Debtor's bankruptcy estate to pay any of the claims. The second
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order will be a proposed order to the District Court recommending that the portion of the Application
requesting that the claims be paid with assets of the probate estate be granted in part and denied in part: namely,
that the Applicant receive payment from the Debtor's probate estate, but only to the extent of $18,000.


23


In re Brown     521 B.R. 205 (Bankr. S.D. Tex. 2014)



https://casetext.com/case/in-re-brown-1174






No. 3:19-cv-346-DPM
UNITED STATES DISTRICT COURT EASTERN DISTRICT OF ARKANSAS NORTHERN DIVISION


In re Elijah and Mary Stiny Trs.
Decided Jun 14, 2021


3:19-cv-346-DPM


06-14-2021


IN RE ELIJAH AND MARY STINY TRUSTS


D.P. MARSHALL JR. UNITED STATES
DISTRICT JUDGE


ORDER


*11


D.P. MARSHALL JR. UNITED STATES
DISTRICT JUDGE


1.Respondent Joann Gates Harris died on 11 June
2020. Doc. 90. The unopposed motion, Doc. 116,
to substitute Wesley Gates, special administrator
of the estate of Joann Gates Harris, for her is
granted. FED. R. CIV. P. 25; In re Baycol Products
Litigation, 616 F.3d 778, 782-84 (8th Cir. 2010).
The Court directs the Clerk to make this change.


2. The Court appreciates trustee Perkins's seventh
status report, Doc. 119. No one has objected to it,
or to the embedded request for payment of fees
and expenses. The fourteen-day period for
objections, Doc. 92 at f 9, has expired. The Court
approves the report, including all listed actions
taken and payments made. The requested fees and
expenses are reasonable and necessary. The Court
therefore authorizes Perkins to pay himself
$37,637.77 ($36,978.50 in attorney's fees and
$659.27 in expenses) from Regions Bank Account
No. XXXX4646. And the Court directs the Clerk
to mail Perkins two certified copies of the Order to
facilitate payment.


3. Rena Wood died intestate on 9 January 2021.
She was survived by her husband Jason and three
adult daughters: Chantel Lynn Singh, Summer
D'Nea Oldenburg, and Carissa Hope Oldenburg.
At her death, Rena was serving as co-trustee of the
Elijah G. and Mary Moore Stiny Trusts. Rena was
a beneficiary in addition to a co-trustee. Her co-
trustee filed a suggestion of death on 15 January
2021, Doc. 83, which was served on all the parties
to this long-running dispute about the substantial
assets in the Trusts. FED. R. CIV. P. 5. Jason was
not served; neither were Rena's daughters; all are
nonparties. It is clear, from various matters of
record, that they all know about Rena's death, this
case, and the substitution issues. Actual notice,
though, is often not determinative on substitution
issues.


Jason has petitioned the probate court of Trousdale
County, Tennessee to open Rena's estate and
appoint him administrator. Doc. 114-1. That
matter is in limbo because of bond-related issues.
The probate court opened Rena's estate and
appointed Jason, but his appointment is
conditioned on posting a $100,000 bond. Doc.
123-1 & 123-2.As far as the record in this case
reveals, no further action has been taken.


The three Stiny grandchildren move to substitute
Jason as Rena's successor in this case so they can
pursue whatever claims against her that survived
her death. The earliest date that Rule 25's ninety-
day period for substitution would run was 15 April
2021. The grandchildren moved to extend that
period on 14 April 2021. Doc. 108. For good
cause, the Court extended the period until 14 May


1



https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iv-parties/rule-25-substitution-of-parties

https://casetext.com/case/in-re-baycol-products-litigation-5#p782

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-ii-commencing-an-action-service-of-process-pleadings-motions-and-orders/rule-5-serving-and-filing-pleadings-and-other-papers

https://casetext.com/statute/united-states-code/title-28-appendix/federal-rules-of-civil-procedure/rules-of-civil-procedure-for-the-united-states-district-courts-1/title-iv-parties/rule-25-substitution-of-parties





2021, and then again until 14 June 2021. Doc. 109
& 115. The three Stiny grandchildren's 30 April
2021 motion, Doc. 114, was timely.


The Court has moved slowly because it was
concerned about the unusual circumstances
presented. If Jason had been appointed personal
representative of Rena's estate and received his
letters of administration, the answer on
substitution would be clear. He has been appointed
but hasn't posted a bond or received letters yet, so
he can't act. And there has been some uncertainty
about how to notify Jason of the request for
substitution in compliance with Rule 25(a)(3). The
Stiny grandchildren sought a summons, but the
Court concluded that step was premature. As
directed, they have filed proof of good service on
Jason by a process server, which satisfies Rule
25(a)(3). Doc. 121. Jason was personally served,
and the substitution papers were also sent to his
lawyer, on 10 May 2021. Jason has not appeared
or taken any position on substitution. Rena's
daughters have not been served with the motion to
substitute.


Should Jason be substituted for Rena? Yes, with
some important caveats. In re Baycol teaches that
the Court can act in these circumstances. 616 F.3d
at 784-85. Someone needs to represent Rena's
interests and defend against the Stiny
grandchildren's claims. Jason has an interest in
doing so. Because Rena died intestate, under
Tennessee law Jason stands to inherit a 1/3 share
of her estate. TENN. CODE ANN. § 31-2-104(a)
(2). The other 2/3 of the estate will likely be
divided among Rena's three daughters. TENN.
CODE ANN. § 31-2-104(b)(1). So Jason's interest
in what happens in this case is predominate, at
least insofar as Tennessee law presumes a
distribution of Rena's share of the Trusts. The
probate court's conditional appointment
recognizes his singular position.


The caveats. First, Jason will be substituted solely
as Rena's successor, not personally. Based on the
current pleadings, he has no personal liability for


what she may or may not have done. Second, this
Court is not appointing Jason as personal
representative of Rena's estate. This Court has no
subject matter jurisdiction over core probate
matters. Marshall v. Marshall, 547 U.S. 293, 311-
12 (2006); Curtis v. Brunsting, 704 F.3d 406, 409
(5th Cir. 2013). Third, while Jason is not a co-
trustee, in this case he must defend Rena's actions
as trustee and cotrustee. The Trusts will therefore
pay reasonable attorney's fees for that defense.
E.g., Decl. of Trust by Elijah G. Stiny and Mary
Moore Stiny, Article Ten at ¶ D, Doc. 9-1 at 17;
see also Doc. 79 at 3-5 in No. 3:17-cv-226-DPM
(20 March 2018). Motions for those fees should be
submitted every sixty days. The Court authorizes a
reasonable hourly rate of $250. Fourth, Jason need
not re-plead or otherwise renew any argument or
defense previously asserted to the Stiny
grandchildren's counter-petition. The pleadings
currently of record inure to him as Rena's
successor in this case. He may, of course, seek to
amend those pleadings, or object to this Court's
personal jurisdiction over him. Fifth, Jason's
appointment is conditional. He must consent to
this Court's personal jurisdiction. And this Court
needs to hear from Rena's daughters about who
should be substituted for Rena in this case. (I note
that if Waddell, Cole & Jones appears as counsel,
it will raise a potential recusal issue that will need
ventilating.)


The Court has continued to think about and
research the summons issue. The three Stiny
grandchildren were correct: the best course, which
will ventilate and establish this Court's personal
jurisdiction over all the interested non-parties, is to
summon them into the case. E.g., Ransom v.
Brennan, 437 F.2d 513, 518 (5th Cir. 1971). The
Court will go that route now.


* * *


Motion, Doc. 114, granted as modified. Jason
Wood is substituted conditionally for Rena Wood
as "the successor of Rena Wood." The Court
directs the Clerk to issue summons to him,
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Chantel Lynn Singh, Summer D'Nea Oldenburg,
and Carissa Hope Oldenburg. Alexis Stiny,
Andrew Stiny, and Eli Stiny must serve the
summons, the suggestion of death, their motion to
substitute, this Order, and their counter-petition on
each of them, and file proof of Rule 4 service by
30 June 2021. Any objection to this Court's
personal jurisdiction by Jason or Rena's daughters
must be filed by 9 July 2021. Any objection to
Jason's appointment by any of Rena's daughters
must be filed by the same date.


So Ordered. *22
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NO. 3:18-CV-266-DMB-JMV
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF MISSISSIPPI OXFORD DIVISION


In re Estate of Gordon
Decided Jul 25, 2019


NO. 3:18-CV-266-DMB-JMV


07-25-2019


IN THE MATTER OF THE ESTATE OF SYLVIA
GORDON, DECEASED ROSS B. LEIDY
PETITIONER


Debra M. Brown UNITED STATES DISTRICT
JUDGE


ORDER


This case removed from the Chancery Court of
Tate County, Mississippi, is before the Court for a
review of subject matter jurisdiction.


I
Procedural History
On May 26, 2017, Ross B. Leidy filed in the
Chancery Court of Tate County, Mississippi, a
"Petition for Probate of Will and Letters
Testamentary" regarding decedent Sylvia Jean
Gordon. Doc. #6-1 at 5. On October 25, 2018,
Leidy, acting as executor of Gordon's estate, filed
in the probate action a "Complaint for Declaratory
Judgment, to Compel Payment of Assets to the
Estate, and Alternatively, for Damages." Doc. #1-
1. The complaint—which listed as defendants
OppenheimerFunds, Inc. ("OFI"); American
Equity Investment Life Insurance Company
("AEI"); Madison Avenue Securities, LLC;
Dennis Alan Cirbo d/b/a Cirbo & Associates
Financial Services; and certain fictitious
defendants—seeks, among other things, a
declaratory judgment that certain investment
accounts under the control of the defendants are


the property of the Gordon Estate, and the creation
of a constructive trust or equitable lien on the
funds. Id. at 4-5.


On December 5, 2018, OFI filed in the United
States District Court for the Northern District of
Mississippi a notice of removal bearing the style
of the declaratory judgment complaint.  Doc. *2


#1. The notice of removal is based on an
allegation of diversity jurisdiction. Id. at 2-3. One
week later, OFI and AEI filed answers to the
complaint and interpleader counterclaims
regarding the funds at issue. Doc. #7; Doc. #10.
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1 For the reasons discussed below, the Court


finds the style of this case as set forth in


the removal notice to be incorrect. The


Clerk of the Court will be directed to


correct the docket in this case to conform


to the style of this order.


On January 9, 2019, OFI moved to join the Estate
of Kelly K. Carter, Deceased, as an indispensable
party and counter-defendant to both Leidy's action
and the related interpleader claim. Doc. #16. In
support of its motion, OFI represents that Carter
was a "transfer-on-death" beneficiary of the
relevant accounts, that Carter died, and that the
relevant funds "appear to have become the
property of Carter's estate." Doc. #17 at 1. Two
days later, following a telephonic conference
regarding the applicability of the probate
exception to federal jurisdiction, United States
Magistrate Judge Jane M. Virden stayed this case
pending a determination of this Court's
jurisdiction. Doc. #19.


1
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On February 4, 2019, Leidy filed a brief arguing
this case should be remanded because this Court
lacks subject matter jurisdiction due to the probate
exception. Doc. #21 at 3-8. The same day, the
defendants filed a motion to sever the probate
matter from Leidy's claims against them. Doc.
#24. The defendants argue that the probate
exception does not apply in this case. See Doc.
#25 at 3; Doc. #26 at 1. Leidy responded in
opposition to the motion to sever on February 12,
2019. Doc. #27. The defendants replied on
February 19, 2019. Doc. #29.


II
Analysis
Under what is known as the probate exception to
federal jurisdiction, "a federal court has no
jurisdiction to probate a will or administer an
estate." Curtis v. Brunsting, 704 F.3d 406, 408
(5th Cir. 2013) (quotation marks omitted).
However, "the probate exception only bars a
federal district court from (1) probating or
annulling a will or (2) seeking to reach a res in
custody of a state court by endeavoring to dispose
of such property." Id. at 409 (quotation marks
omitted). An *3  action runs afoul of the second
prong if "the property in dispute is estate property
within the custody of the probate court" and if the
"claims would ... require the federal court to
assume in rem jurisdiction over that property." Id.
The party asserting federal jurisdiction—here, OFI
—has the burden of establishing the
inapplicability of the probate exception. See
Ashford v. Aeroframe Servs., L.L.C., 907 F.3d 385,
395 (5th Cir. 2018) ("A removing defendant bears
the burden of establishing removal jurisdiction.");
Leskinen v. Halsey, No. CV 12-623, 2013 WL
802915, at *7 (E.D.N.Y. Jan. 28, 2013) ("
[P]laintiff bears the burden of proving, by a
preponderance of the evidence, that the probate
exception does not apply to this action.").


3


As an initial matter, with certain exceptions not
applicable here,  "removal under the general
removal statute, 28 U.S.C. § 1441, and other


similar statutes, removes the action," not specific
claims. Dillon v. State of Miss. Military Dep't, 23
F.3d 915, 918 (5th Cir. 1994). Thus, the removal
statute does not contemplate "piecemeal removal
where diversity of citizenship is the basis." Mason
v. Medio Pictures Partners, No. 2:18-cv-5620,
2018 WL 4092039, at *4 (C.D. Cal. Aug. 27,
2018); see Levert-St. John, Inc. v. Hartford Steam
Boiler Inspection & Ins. Co., No. CivA 06-1023,
2006 WL 1875494, at *2 (W.D. La. July 3, 2006)
("[P]artial removal is contrary to both the law and
the theory of removal."); J.C. ex rel. Cook v.
Pfizer, Inc., No. 3:13-cv-33048, 2014 WL 495455,
at *5 (S.D.W.V. Feb. 5, 2014) ("[P]artial removal
of a consolidated state civil action is improper.").
Accordingly, OFI's notice of removal removed not
only the declaratory judgment complaint but the
probate action in its entirety.


2


3


2 See 28 U.S.C. § 1441(c).


3 The defendants seem to concede this point.


See Doc. #25 at 2 ("OFI's removal of this


action ... arguably resulted in the entire


probate proceeding be removed as well


....").


There can be no serious dispute that a probate
action in its entirety falls squarely within the
probate exception's ambit. Accordingly, this Court
lacks jurisdiction over this removed action. *4


However, the defendants, invoking Federal Rule
of Civil Procedure 21, argue in their memorandum
in support of their motion to sever that "[b]ecause
there is diversity of citizenship jurisdiction and the
probate exception does not apply, the probate
matter should be severed from the Plaintiff's
claims asserted in the Complaint against the
Defendants and remanded to state court." Doc.
#25 at 3.


4


Rule 21 provides: "Misjoinder of parties is not a
ground for dismissing an action. On motion or on
its own, the court may at any time, on just terms,
add or drop a party. The court may also sever any
claim against a party." Generally, a court
considering severance under Rule 21 should
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consider five factors: "(1) whether the claim arose
out of the same transaction or occurrence; (2)
whether the claims present common questions of
law or fact; (3) whether settlement or judicial
economy would be promoted; (4) whether
prejudice would be averted by severance; and, (5)
whether different witnesses and documentary
proof are required for separate claims." E. Cornell
Malone Corp. v. Sisters of the Holy Family, St.
Mary's Acad. of the Holy Family, 922 F. Supp. 2d
550, 561 (E.D. La. 2013). However, "[f]ederal
courts have frowned on using the Rule 21
severance vehicle to conjure removal jurisdiction
that would otherwise be absent." Brown v. Endo
Pharms., Inc., 38 F. Supp. 3d 1312, 1326 (S.D.
Ala. 2014) (collecting cases). "The better
approach is to have such severance arguments
addressed to, and adjudicated by, the state court."
Hampton v. Insys Therapeutics, Inc., 319 F. Supp.
3d 1204, 1214 (D. Nev. 2018) (collecting cases).


The Court agrees with these authorities and
declines to exercise its discretion to sever the
declaratory judgment complaint. Severance will be
denied and this probate action remanded.  *545


4 In their reply to the motion to sever, the


defendants argue that remand would


establish a rule "allowing a plaintiff with a


connection to a decedent's estate ... to make


an end run around a defendant's right of


removal ...." Doc. #29 at 2. This Court


disagrees. A defendant remains free to seek


in state court severance of a declaratory


judgment action from an underlying


probate case and, if successful, to then seek


removal. --------


III
Conclusion
For the reasons above: (1) the Clerk of the Court
is DIRECTED to modify the docket in this case
to conform to the style of this order; (2) the
defendants' motion to sever [24] is DENIED; and
(3) this case is REMANDED to the Chancery
Court of Tate County, Mississippi.


SO ORDERED, this 25th day of July, 2019.


/s/ Debra M. Brown 


UNITED STATES DISTRICT JUDGE
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NO. CV-13-287-LRS
UNITED STATES DISTRICT COURT EASTERN DISTRICT OF WASHINGTON


Janecek v. Janecek
Decided Mar 4, 2014


NO. CV-13-287-LRS


03-04-2014


In re: JAY T. JANECEK, co-trustee/beneficiary, and JILL J. (JANECEK) COBB, co-trustee/beneficiary and the
JANECEK TRUST, a Washington express trust and the JANECEK CHILDREN'S TRUST, a Washington
express trust, Petitioners, v. JON J. JANECEK, co-trustee/beneficiary Respondent.


LONNY R. SUKO


ORDER DENYING
MOTION TO REMAND,
INTER ALIA
BEFORE THE COURT is the Petitioners' Motion To Remand (ECF No. 46). On its own motion, the court
hears the Motion To Remand on an expedited basis without oral argument.


SUBJECT MATTER JURISDICTION
The jurisdictional argument presented in the Motion To Remand has already been presented by Petitioners in
their response to Respondent's Motion For Appointment of Third-Party Corporate Trustee (ECF No. 19), and
Respondent has filed a reply which addresses Petitioners' argument that this court lacks subject matter
jurisdiction. Moreover, the court has an independent *2  obligation to examine whether subject matter
jurisdiction exists before deciding any issue on the merits, Valdez v. Allstate Ins. Co., 372 F.3d 1115, 1116 (9
Cir. 2004), and the absence of federal subject matter jurisdiction may be raised at anytime. Rains v. Criterion
Systems, Inc., 80 F.3d 339, 342 (9  Cir. 1996).


2
th


th


This TEDRA (Trust and Estates Dispute Resolution Act) petition, RCW Chapter 11.96A, was removed by
Respondent from Spokane County Superior Court on August 21, 2013. It was removed on the basis of federal
diversity jurisdiction. The "Notice of Removal" (ECF No. 1 at p. 3) asserts the amount in controversy exceeds
$75,000 and there is complete diversity of citizenship because Petitioners Jay T. Janecek and Jill L. (Janecek)
Cobb are residents and citizens of Washington and Idaho, respectively, and Respondent Jon J. Janecek is a
resident and citizen of California. The "Notice of Removal" further asserts:


T]he trust-related tort claims (breach of fiduciary duty), trust-related accounting demands, and property
issues (California real property issues and requests for disgorgement of trust funds), alleged herein do
not fall under the "probate exception" to this Court's exercise of jurisdiction because they do not relate
to the probate of a will, administration of an estate, or property that is in the custody of a probate court. 


1
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(ECF No. 39-11 at pp. 46-47).


Petitioners contend the "probate exception" applies. This exception provides that a federal court may not
probate a will, administer an estate or entertain an action that would interfere with pending probate proceedings
in state court or with the control of property in custody of the state court. Markham v. Allen, 326 U.S. 490, 494,
66 S.Ct. 296 (1946). In Marshall v. Marshall, 547 U.S. 293, 126 S.Ct. 1735, 1748-49 (2006), the Supreme
Court articulated a simple test of whether a case fits within the probate exception: whether a plaintiff seeks an
in personam judgment against a defendant, as opposed to the probate or annulment of a will or other relief
seeking to reach a res in the custody of a state court, and whether sound policy considerations, *3  specifically,
the special proficiency of state courts with respect to the issues presented by a case, militate in favor of
extending the probate exception to that case. In Marshall, the Court specifically held that a claim based on a
"widely recognized tort" such as tortious interference with an expectancy of an inheritance or gift is outside the
exception. Id. at 1748.


3


Petitioners cite to certain deposition testimony of Respondent Jon J. Janecek as indicating the dispute regarding
the trusts is inextricably intertwined with the probate of the estate of Lionell Janecek and therefore, this court's
entertaining of that dispute would interfere with the pending probate proceedings in Spokane County Superior
Court, or with the control of property in the custody of that court. The following colloquy occurred during the
deposition of Jon J. Janecek:


Q: Would you agree that marshaling the trust asserts, dividing by three equal ways is the resolution to
this action? 
A: Actually, sir, they're combined. It's a . . . pour over will. So frankly, even the stuff that goes into the
probate by virtue of the will is automatically going to the trust. So it's all combined, sir. It's a unified
trust and estate issue, wills and trust issue. So they're all combined. 
Frankly, the probate is supposed to send to the trust because the trust is the sole beneficiary under the
will. So it's all combined. 


This court does not believe the mere existence of a pour over will deprives it of subject matter jurisdiction to
adjudicate the parties' dispute regarding the trusts. It does not appear this court's adjudication of the dispute
would interfere with the probate proceedings in Spokane County Superior Court or with control of property in
the custody of that court. None of the relief sought by Petitioners appears to have anything to do with estate
assets. Rather, Petitioners seek relief only with regard to trust assets: 1) order *4  compelling Respondent to
provide complete and full accounting of the Children's Trust; 2) order compelling Respondent to provide
complete and full accounting of the Janecek (Family) Trust; 3) order compelling Respondent to disgorge all
assets under his control that belong to the Children's Trust; 4) order compelling Respondent to disgorge all
assets under his control that belong to the Janecek (Family) Trust; 5) order finding that Petitioners are not
required to respond to a Payoff Demand Statement under California law, and prohibiting Respondent from
enforcing such a demand; and 6) order compelling Respondent to provide a full and complete accounting of all
payments claimed to have been made in full or partial satisfaction of the Promissory Note regarding the Seal
Beach house, including canceled checks showing all payment. (Ex. A to ECF No. 1 at p. 12).


4


Petitioners do not seek a judgment out of estate property. Rather, Petitioners seek an in personam judgment
against Respondent. Petitioners are akin to tort claimants seeking a declaration that Respondent has breached
his fiduciary duties with regard to the trusts and that Petitioners should be granted the injunctive and
declaratory relief they seek in order to remedy that breach. Breach of fiduciary duty imposes liability in tort.
Miller v. U.S. Bank of Washington, N.A., 72 Wn.App. 416, 426, 865 P.2d 536 (1994). Many courts have held
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Marshall, 547 U.S. at 310 (quoting Markham, 326 U.S. at 494)(emphasis added). See also F.T.C. v. J.K.
Publ'ns, Inc., 2009 WL 997421 at *3 (C.D. Cal. 2009)("[A] federal court properly adjudicates rights regarding
property that is the subject of a probate proceeding so long as the federal court does not order the transfer of
any property belonging to the probate estate"). Here, Petitioners do not ask this court to order the transfer of
any property belonging to the probate estate; at most, they ask this court to adjudicate their rights and the rights
of Respondent regarding property that is the subject of the Spokane County probate proceeding.


that a claim for breach of fiduciary duty is outside the probate exception. Curtis v. Brunsting, 704 F.3d 406,
409-10 (5  Cir. 2013); Campi v. Chirco Trust UDT, 223 Fed. Appx. 584, 585 (9  Cir. 2007); Lefkowitz v. Bank
of New York City, 528 F.3d 102, 107-08 (2  Cir. 2007); Jones v. Brennan, 465 F.3d 304, 307-08 (7  Cir. 2006);
and Hamilton v. Nielsen, 678 F.2d 709, 710 (7  Cir. 1982). In Lefkowitz, for example, the probate exception
barred federal jurisdiction over a beneficiary's claims against the executor of her parents' estate to obtain assets
that remained under the control of the state probate court, *5  but it did not bar her tort claims against the
executor for fraud and breach of fiduciary duty which did not directly implicate the assets of the probate estate
and were not entirely intertwined with issues of estate administration.


th th


nd th


th


5


Assuming there is a pour over will, that means once the probate in Spokane County Superior Court is
completed, the estate assets will be "poured over" into the trust(s) and then subject to any orders this federal
court has made regarding management of trust assets. That does not, however, fall within the probate exception
and deprive this court of subject matter jurisdiction. Once the assets are "poured over," they will no longer be
estate assets in custody of the state court. The probate court will settle how the estate assets are to be distributed
per the terms of Lionell Janecek's will. This court will have nothing to do with that. Its orders will only impact
the assets after they have been "poured over" into the trusts.  To the extent, however, there is any impact upon
assets currently in the custody of the probate court, this does not necessarily warrant application of the probate
exception.


1


1 Petitioners represent the estate has not been closed only because Lionell Janecek owned 25% of a real estate


partnership that owned two vacant lots in Tacoma, and that the proposed closing date was February 7, 2014. (ECF No.


36 at p. 5). It is possible then that there currently is no ongoing probate proceeding in Spokane County Superior Court.


The probate exception incorporates the doctrine of custodia legis, "the general principle that, when one court is
exercising in rem jurisdiction over a res, a second court will not assume in rem jurisdiction over the same res."
Marshall, 547 U.S. at 311-12. This principle is narrow, however, and "has no application to a case in federal
court based upon diversity of citizenship, wherein the plaintiff seeks merely an adjudication of his right or
his *6  interest as a basis of a claim against a fund in the possession of a state court . . . ." Princess Lida v.
Thompson, 305 U.S. 456, 466, 59 S.Ct. 275 (1939)(emphasis added). This was reiterated by the Supreme Court
in Markham and quoted by the Court again in Marshall:


6


[W]hile a federal court may not exercise its jurisdiction to disturb or affect the possession of property in
the custody of a state court, . . . it may exercise its jurisdiction to adjudicate rights in such property
where the final judgment does not undertake to interfere with the state court's possession save to the
extent the state court is bound by the judgment to recognize the right adjudicated by the federal
court.  


Petitioners also assert there is no diversity of citizenship because Respondent should be treated as a resident of
Washington due to the fact he is a legal representative of Lionell Janecek's estate, and Lionell Janecek was a
resident of Washington.  28 U.S.C. §1332(c)(2) provides that "the legal representative of the estate of a
decedent shall be deemed to be a citizen only of the same State as the decedent . . . ." This argument is


2
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essentially indistinguishable from Petitioners' argument that the probate exception to *7  federal jurisdiction
applies because of the existence of a pour over will. Because that exception does not apply, however, the only
relevant consideration is Respondent's capacity as a trustee. In actions by or against a trustee, diversity is
determined by the trustee's own domicile. Whereas a trustee is the legal owner of trust property, an executor is
not the legal owner of estate property, but merely a representative of the estate. See Andrews v. Modell, 636
F.Supp.2d 213, 220-22 (S.D. N.Y. 2008). Respondent is a citizen of California for the purpose of this TEDRA
lawsuit and therefore, there is complete diversity between him and the Petitioners.


7


2 All three of the siblings, Petitioners and Respondent, are co-personal representatives of the estate. They are also the


sole beneficiaries of the estate.


The Supplemental Declaration of Jay T. Janecek (ECF No. 45) suggests $75,000 may not be in controversy
with regard to the trusts. This is the first time Petitioners have called the jurisdictional amount into question.
Respondent, in his opening memorandum regarding his motion to appoint a third-party corporate trustee,
indicates the Janecek (Family) Trust currently holds approximately $1,500,000 in assets and that the probate
action in Spokane County Superior Court involves approximately $1,000,000 in assets. (ECF No. 19 at p. 3).
In their response memorandum, the Petitioners do not specifically take issue with the jurisdictional amount and
indeed, state: "The total amount of combined assets exceeds $2,000,000. The value of personal property is
approximately $3,600.00. The vast majority of trust assets are held in securities at Merrill Lynch and DA
Davidson." (ECF No. 36 at p. 3). It is unclear if "combined assets" means combined trust assets or combined
trust and probate assets. *8


3


8


3 According to Petitioners, the Janecek (Family) Trust is actually comprised of three trusts: (a) Credit Shelter Trust; (b)


Marital Trust; and (c) Survivor's Trust. (ECF No. 36 at p. 2, n. 1).  


--------


Based on the information currently before it, this court concludes the probate exception does not apply and that
it has subject matter jurisdiction to adjudicate the parties' dispute regarding the trusts. Petitioners' Motion To
Remand (ECF No. 46) is DENIED.


MEDIATION
On August 16, 2013, Petitioners filed in this court a "Notice Of Mediation Under RCW 11.96A.300." (ECF No.
3). RCW 11.96A.300(1) provides that: "A party may cause the matter to be subject to mediation by service of
written notice of mediation on all parties or the parties' virtual representatives as follows." The matter is to be
resolved using mediation procedures unless a petition objecting to mediation is filed within twenty days. RCW
11.96.300(2)(b). The record does not indicate that Respondent ever filed a petition objecting to mediation. In
fact, Petitioners' "Notice Of Mediation Under RCW 11.96A.300" represents that "[t]he parties previously
mutually agreed through counsel that attorney Peter Witherspoon (WSB #7956) will be appointed as mediator."


Within ten (10) days of the date of this order, the parties shall serve and file statements showing cause
why the court should not compel them to engage in the mediation procedure set forth in RCW
11.96A.300.


If the court does not compel mediation, it will promptly decide Respondent's Motion For Appointment Of
Third-Party Corporate Trustee (ECF No. 19). If mediation is compelled, the court will await the outcome of the
mediation before ruling on the motion. *99


IT IS SO ORDERED. The District Executive is directed to enter this order and forward copies to counsel.
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__________ 


LONNY R. SUKO 


Senior United States District Judge 
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NO. 4:19-CV-452-A
UNITED STATES DISTRICT COURT NORTHERN DISTRICT OF TEXAS FORT WORTH DIVISION


Johnson v. King
Decided Jul 23, 2019


NO. 4:19-CV-452-A


07-23-2019


IN RE VICKI LEE PRUITT JOHNSON, Relator,
v. JUDGE STEVE KING, ET AL., Respondents.


JOHN McBRYDE United States District Judge


MEMORANDUM OPINION AND
ORDER
Came on for consideration the motion of
defendants Judge Steve King, Heather Beyer,
Mark Sullivan, and Jennifer Ramos (collectively
"movants") to dismiss. Plaintiff, Vicki Lee Pruitt
Johnson, has failed to respond to the motion,
which is ripe for ruling.  The court, having
considered the motion, the record, and applicable
authorities, finds that the motion should be
granted. The court further finds that all of
plaintiff's claims should be dismissed for lack of
jurisdiction.


1


1 The clerk has captioned this action as


plaintiff styled it in her filings.


I.
Plaintiff's Claims
On June 6, 2019, plaintiff, calling herself "relator,"
filed a motion for extension of time to file writ of
mandamus and *2  memorandum in support. Doc.
1. On June 11, 2019, she submitted documents
captioned for filing in the Supreme Court of Texas
titled "Petition for Review," Doc. 6, and "Motion
for Rehearing and En Banc Reconsideration from
the Denial of the Petition for Review." Doc. 7.
And, on June 17, 2019, plaintiff filed a document


titled "Affidavit 28 U.S.C. § 1746," Doc. 8, stating
that she had served the foregoing items, along
with a copy of the court's standing order and a
request for waiver of summons, upon respondents,
reflected in the caption to be "Judge Steve King,
Heather Beyer, Mark Sullivan, Judge R.H.
Wallace, Jr., Jennifer Ramos, John Johnson,
Atty/Arb., Joel Johnson, Judy Fowler Atty's of
Record: Ross Griffith-Guardian Ad Litem, Cary
Schroeder-Guardian/Administrator, James
Holliday-Atty. Ad Litem, Dyann McCully-
Atty/Arb., John Dowdy-Atty. John Johnson,
William Ridgway-Atty for Joel Johnson." [These
persons are hereinafter referred to as
"defendants."]


2 2


2 The "Doc. ___" reference is to the number


of the item on the docket in this action.


From all appearances, the documents filed by
plaintiff ask the court to order the Supreme Court
of Texas to reinstate and reconsider a petition for
review she filed that had been dismissed or to
reconsider all of the underlying state court
proceedings and grant judgment in plaintiff's
favor. The matter *3  concerns probate proceedings
initiated in the Probate Court No. 1 of Tarrant
County, Texas, wherein three of the movants were
the presiding judge, the court coordinator, the
court administrator, respectively, and another
action regarding property of the probate estate
filed in the 96th Judicial District Court of Tarrant
County, where the fourth movant is the court
coordinator. The remaining defendants are the
presiding judge of the 96th Judicial District Court,


3


1
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three beneficiaries of the probate estate, and
various attorneys involved in the proceedings in
the probate and district courts.


II.
Grounds of the Motion
Movants urge twelve grounds in support of their
motion to dismiss. The court need not consider all
of them as it is plain that the court lacks
jurisdiction over this action. In addition, plaintiff
has failed to state any plausible claim against any
defendant for which this court can grant relief.


III.
Applicable Legal Principles
A. Subject Matter Jurisdiction


Dismissal of a case is proper under Rule 12(b)(1)
of the Federal Rules of Civil Procedure when the
court lacks the statutory or constitutional power to
adjudicate the case. Home *4  Builders Ass'n of
Miss., Inc. v. City of Madison, Miss., 143 F.3d
1006, 1010 (5th Cir. 1998). When considering a
motion to dismiss for lack of subject matter
jurisdiction, the court construes the allegations of
the complaint favorably to the pleader. Spector v.
L Q Motor Inns, Inc., 517 F.2d 278, 281 (5th Cir.
1975). However, the court is not limited to a
consideration of the allegations of the complaint in
deciding whether subject matter jurisdiction exists.
Williamson v. Tucker, 645 F.2d 404, 413 (5th Cir.
1981). The court may consider conflicting
evidence and decide for itself the factual issues
that determine jurisdiction. Id. Because of the
limited nature of federal court jurisdiction, there is
a presumption against its existence. See Owen
Equip. & Erection Co. v. Kroger, 437 U.S. 365,
374 (1978); McNutt v. General Motors
Acceptance Corp. of Ind., Inc., 298 U.S. 178, 189
(1936). A party who seeks to invoke federal court
jurisdiction has the burden to demonstrate that
subject matter jurisdiction exists. McNutt, 298
U.S. at 189; Ramming v. United States, 281 F.3d
158, 161 (5th Cir. 2001). B. Pleading Standards


4


Rule 8(a)(2) of the Federal Rules of Civil
Procedure provides, in a general way, the
applicable standard of pleading. It requires that a
complaint contain "a short and plain statement of
the claim showing that the pleader is entitled to
relief," *5  Fed. R. Civ. P. 8(a)(2), "in order to give
the defendant fair notice of what the claim is and
the grounds upon which it rests," Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007) (internal
quotation marks and ellipsis omitted). Although a
complaint need not contain detailed factual
allegations, the "showing" contemplated by Rule 8
requires the plaintiff to do more than simply allege
legal conclusions or recite the elements of a cause
of action. Twombly, 550 U.S. at 555 & n.3. Thus,
while a court must accept all of the factual
allegations in the complaint as true, it need not
credit bare legal conclusions that are unsupported
by any factual underpinnings. See Ashcroft v.
Iqbal, 556 U.S. 662, 679 (2009) ("While legal
conclusions can provide the framework of a
complaint, they must be supported by factual
allegations.").


5


Moreover, to survive a motion to dismiss for
failure to state a claim, the facts pleaded must
allow the court to infer that the plaintiff's right to
relief is plausible. Iqbal, 556 U.S. at 678. To allege
a plausible right to relief, the facts pleaded must
suggest liability; allegations that are merely
consistent with unlawful conduct are insufficient.
Id. In other words, where the facts pleaded do no
more than permit the court to infer the possibility
of misconduct, the complaint has not shown that
the pleader is entitled to relief. Id. at 679. *6


"Determining whether a complaint states a
plausible claim for relief . . . [is] a context-specific
task that requires the reviewing court to draw on
its judicial experience and common sense." Id.


6


In considering a motion to dismiss for failure to
state a claim, the court may consider documents
attached to the motion if they are referred to in the
plaintiff's complaint and are central to the
plaintiff's claims. Scanlan v. Tex. A&M Univ., 343
F.3d 533, 536 (5th Cir. 2003). The court may also
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28 U.S.C. § 1351. The statute does not authorize
the court to compel state or county officials and
employees or persons other than those identified
therein to act. Guillory v. Easter, No. 3:19-CV-
434-C-BN, 2019 WL 1332218, at *1 (N.D. Tex.
Mar. 5, 2019), report and recommendation
adopted, 2019 WL 1331034 (N.D. Tex. Mar. 25,
2019); Moore v. 204th Dist. Court, No. 3:08-CV-
2281-D, 2009 Wl 3150983, at *3 (N.D. Tex. Sept.


29, 2009). Because plaintiff's sole request is for
mandamus relief, the court lacks jurisdiction over
this action and plaintiff's claims *8  must be
dismissed.  Hicks v. Brysch, 989 F. Supp. 797, 811
(W.D. Tex. 1997).


refer to matters of public record. Papasan v.
Allain, 478 U.S. 265, 268 n.1 (1986); Davis v.
Bayless, 70 F.3d 367, 372 n.3 (5th Cir. 1995);
Cinel v. Connick, 15 F.3d 1338, 1343 n.6 (5th Cir.
1994). This includes taking notice of pending
judicial proceedings. Patterson v. Mobil Oil Corp.,
335 F.3d 476, 481 n.1 (5th Cir. 2003). And, it
includes taking notice of governmental websites.
Kitty Hawk Aircargo, Inc. v. Chao, 418 F.3d 453,
457 (5th Cir. 2005); Coleman v. Dretke, 409 F.3d
665, 667 (5th Cir. 2005).


III.
Analysis
Federal courts are courts of limited jurisdiction
and, absent jurisdiction conferred by statute or the
United States Constitution, are without power to
adjudicate claims. Kokkonen v. Guardian Life Ins.
Co. of Am., 511 U.S. 375, 377 (1994). *7


Jurisdiction may not be presumed and may not be
gained by consent, inaction, or stipulation. Simon
v. Wal-Mart Stores, Inc., 193 F.3d 848, 850 (5th
Cir. 1999). When subject matter jurisdiction is
challenged, the burden is on the plaintiff to
establish jurisdiction. Kokkonen, 511 U.S. at 377.
Here, plaintiff has made no attempt to meet her
burden, but would not be able to so in any event.


7


The federal mandamus statute provides:


The district courts shall have original
jurisdiction of any action in the nature of
mandamus to compel an officer or
employee of the United States or any
agency thereof to perform a duty owed to
the plaintiff. 


8
3


3 Where the plaintiff asks that a federal court


direct state officials to act in a certain


manner, the federal action is properly


dismissed as frivolous. Guillory v. Easter,


No. 3:19-CV-434-C-BN. 2019 WL


1332218, at *2 (N.D. Tex. Mar. 5, 2019),


report and recommendation adopted, 2019


WL 1331034 (N.D Tex. Mar. 25, 2019). ---


-----


To the extent the papers filed by plaintiff could be
interpreted to seek other relief, such relief would
be barred by the probate exception to federal
jurisdiction. Marshall v. Marshall, 547 U.S. 293,
311-12 (2006). The probate or annulment of wills
and the administration of a decedent's estate is
reserved to state probate courts. Id.; Curtis v.
Brunsting, 704 F.3d 406, 409 (5th Cir. 2013). In
this case, plaintiff says that a May 15, 2009 will,
already admitted to probate by the Probate Court
No. 1 of Tarrant County, Texas, should be
annulled.


The court further notes that the Rooker-Feldman
doctrine directs that federal courts lack jurisdiction
to entertain collateral attacks on state judgments.
Riley v. La. State Bar Ass'n, 214 F. App'x 456,
458 (5th Cir. 2007); Liedtke v. State Bar of Tex.,
18 F.3d 315, 317 (5th Cir. 1994). Here, plaintiff
attacks state court judgments and, in essence,
seeks a re-do of matters previously concluded.


Because the matter of jurisdiction may be raised
by the court on its own at any time, MGG, Inc. v.
Great W. Energy Corp., *9  896 F.2d 170, 173 (5th
Cir. 1990), the court is dismissing all of the claims
asserted by plaintiff even though not all of the
defendants have yet appeared (or even been
served). Plaintiff has not asserted any claims over
which the court has jurisdiction.


9


IV.


3


Johnson v. King     NO. 4:19-CV-452-A (N.D. Tex. Jul. 23, 2019)



https://casetext.com/statute/united-states-code/title-28-judiciary-and-judicial-procedure/part-iv-jurisdiction-and-venue/chapter-85-district-courts-jurisdiction/section-1351-consuls-vice-consuls-and-members-of-a-diplomatic-mission-as-defendant

https://casetext.com/case/guillory-v-easter#p1

https://casetext.com/_print/doc/johnson-v-king-2013?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196798

https://casetext.com/case/hicks-v-brysch#p811

https://casetext.com/case/papasan-v-allain#p268

https://casetext.com/case/davis-v-bayless#p372

https://casetext.com/case/cinel-v-connick#p1343

https://casetext.com/case/patterson-v-mobil-oil-corp-2#p481

https://casetext.com/case/kitty-hawk-aircargo-inc-v-chao#p457

https://casetext.com/case/coleman-v-dretke-7#p667

https://casetext.com/case/kokkonen-v-guardian-life-insurance-company-of-america-2#p377

https://casetext.com/case/simon-v-wal-mart-stores-inc#p850

https://casetext.com/case/kokkonen-v-guardian-life-insurance-company-of-america-2#p377

https://casetext.com/case/guillory-v-easter#p2

https://casetext.com/case/marshall-v-marshall-4#p311

https://casetext.com/case/curtis-v-brunsting#p409

https://casetext.com/case/riley-v-louisiana#p458

https://casetext.com/case/liedtke-v-state-bar-of-texas#p317

https://casetext.com/case/mcg-inc-v-great-western-energy-corp#p173

https://casetext.com/case/johnson-v-king-2013





Order
The court ORDERS that movants' motion to
dismiss be, and is hereby, granted, and plaintiff's
claims in this action be, and are hereby, dismissed
for lack of jurisdiction.


SIGNED July 23, 2019.


/s/_________ 


JOHN McBRYDE 


United States District Judge
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No. 19-20037
UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT


Kinder Morgan, Inc. v. Crout
Decided May 18, 2020


No. 19-20037


05-18-2020


KINDER MORGAN, INCORPORATED, Plaintiff
- Appellee v. JOANNE CROUT, Defendant -
Appellee v. JANILLE ALYSE CROUT; JAY
ALLEN CROUT; DANNY LEE CROUT, JR.;
THE ESTATE OF DANNY LEE CROUT,
Defendants - Appellants


PER CURIAM


Appeal from the United States District Court for
the Southern District of Texas 
USDC No. 4:17-cv-509 Before SMITH,
GRAVES, and HO, Circuit Judges. PER
CURIAM:*


* Pursuant to 5TH CIR. R. 47.5, the court


has determined that this opinion should not


be published and is not precedent except


under the limited circumstances set forth in


5TH CIR. R. 47.5.4.  


Appellants Janille Alyse Crout, Jay Allen Crout,
Danny Lee Crout, Jr., (collectively, "the Crout
children") and the Estate of Danny Lee Crout ("the
*2  Estate") appeal from the district court's final
judgment. Appellants essentially argue that the
probate exception to federal jurisdiction and the
Burford abstention doctrine divested the district
court of jurisdiction over this action, and that the
district court erred in granting Appellee Joanne
Crout ("Mrs. Crout") summary judgment and
abused its discretion in denying Appellants post-
judgment leave to amend their counterclaim. We
AFFIRM.


2


BACKGROUND
Danny Lee Crout ("Mr. Crout") was an employee
of Kinder Morgan, Inc. He participated in
Appellee Kinder Morgan, Inc. Saving Plan's
("Kinder Morgan") employee savings plan ("the
plan")  until his death in 2016. Primarily at issue
is whether the Crout children or Mrs. Crout is the
appropriate beneficiary of the benefits accrued
under the plan. The plan provided two alternate
schemes by which accrued benefits would be
disbursed upon the death of a plan participant.
Simply put, the first scheme applied to plan
participants who designated a beneficiary, whereas
the second scheme applied to plan participants
who did not designate a beneficiary.


1


2


1 While the Kinder Morgan, Inc. Savings


Plan provides benefits to Kinder Morgan,


Inc. employees, it is a separate entity from


Kinder Morgan, Inc. and is the party that


brought this action. See 29 U.S.C. §


1132(d)(1) ("An employee benefit plan


may sue or be sued under this subchapter


as an entity.").  


2 It is undisputed that the plan is an


Employee Retirement Income Security Act


of 1974 ("ERISA"), 29 U.S.C. § 1001, et


seq., plan.  


Under the first scheme, in relevant part:


1



https://casetext.com/_print/doc/kinder-morgan-inc-v-crout?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196618

https://casetext.com/_print/doc/kinder-morgan-inc-v-crout?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196636

https://casetext.com/_print/doc/kinder-morgan-inc-v-crout?_printIncludeHighlights=false&_printIncludeKeyPassages=false&_printIsTwoColumn=true&_printEmail=&_printHighlightsKey=#N196641

https://casetext.com/statute/united-states-code/title-29-labor/chapter-18-employee-retirement-income-security-program/subchapter-i-protection-of-employee-benefit-rights/subtitle-b-regulatory-provisions/part-5-administration-and-enforcement/section-1132-civil-enforcement

https://casetext.com/statute/united-states-code/title-29-labor/chapter-18-employee-retirement-income-security-program/subchapter-i-protection-of-employee-benefit-rights/subtitle-a-general-provisions/section-1001-congressional-findings-and-declaration-of-policy





*3


Any Participant may from time to time
designate, in writing, any person or
persons, contingent or successively, to
whom the Trustee shall pay his or her
Accrued Benefit on event of death. A
married Participant's Beneficiary
designation of any person other than his or
her Spouse is not valid unless the
Participant's Spouse consents to the
Beneficiary designation or unless the
Participant and his or her Spouse are not
married throughout the one (1) year period
ending on the date of the Participant's
death. The Spouse's 


3


consent must be in writing and a notary
public or the Plan Supervisor (or his/her
representative) must witness the consent. 


Under the second scheme, if a plan participant did
not designate a beneficiary, then the accrued
benefits would be disbursed, in the following
order of priority, to:


(a) The Participant's surviving Spouse; 


(b) The Participant's surviving children,
including adopted children, in equal
shares; 


(c) The Participant's surviving parents, in
equal shares; or 


(d) The legal representative of the estate of
the last to die of the Participant and his
Beneficiary. 


Mrs. Crout, Kinder Morgan, and Appellants
dispute whether Mr. Crout designated a
beneficiary under the plan.  After Mr. Crout's
death, Mrs. Crout and the Crout children filed
separate claims with Kinder Morgan, seeking
disbursement of the accrued benefits.  Kinder
Morgan informed Mrs. Crout that, as Mr. Crout's
"surviving spouse," she is the "default primary
beneficiary" and "eligible to receive 100% of the


total amount" of the accrued benefits.
Accordingly, Kinder Morgan denied the Crout
children's claim because Kinder Morgan did "not
have a valid beneficiary designation on file in
favor of the claimant[s]." The Crout children
appealed this determination through Kinder
Morgan's internal appeals process, and the denial
was affirmed.


3


4


3 Appellants argue that Mr. Crout designated


the Crout children as beneficiaries under


the plan whereas Mrs. Crout and Kinder


Morgan argue that no beneficiary was


designated under the plan and, thus, Mrs.


Crout—as Mr. Crout's surviving spouse—


is entitled to receive the accrued benefits.  


4 Additionally, in state probate court, Janille


Crout applied for the independent


administration of Mr. Crout's estate, to


determine the identities of Mr. Crout's


heirs, and to probate Mr. Crout's will


pursuant to Texas law. See In the Estate of


Crout, No. 16-CPR-029032 (Fort Bend


Cty., Tex., Cty. Court at Law No. 5); In the


Estate of Crout, No. 16-CPR-029160 (Fort


Bend Cty., Tex., Cty. Court at Law No. 5).  


Kinder Morgan then filed an interpleader action
against Appellants and Mrs. Crout in the district
court pursuant to ERISA and Federal Rule of Civil
*4  Procedure 22, seeking a judgment that would
declare the lawful beneficiary or beneficiaries of
the accrued benefits. The Crout children and Mrs.
Crout filed separate counterclaims under ERISA,
each seeking a judgment awarding them the
accrued benefits and a declaration that they are the
only proper beneficiary or beneficiaries.


4


Kinder Morgan moved to deposit the accrued
benefits in the district court's registry and for the
district court to dismiss it from the action.
Although Appellants initially opposed the motion,
they later withdrew their opposition, and the
district court granted the motion.


2
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Mrs. Crout moved for summary judgment on her
counterclaim, which Appellants opposed, arguing
that Mrs. Crout's marriage to Mr. Crout was
invalid. Appellants further argued that Mr. Crout
had designated the Crout children as his
beneficiaries in a prior savings plan and that plan
and its attendant terms and participant beneficiary
designations had merged into the Kinder Morgan
plan.


Appellants, for their part, moved to dismiss Mrs.
Crout's counterclaim and the underlying
interpleader action, primarily arguing that the
district court lacked jurisdiction over the action
because the accrued benefits are an asset of the
Estate over which a state probate court—the Fort
Bend County, Texas, County Court at Law No. 5
—had already asserted jurisdiction. The district
court denied Appellants' motion, granted Mrs.
Crout summary judgment, declared Mrs. Crout the
only lawful beneficiary of the accrued benefits,
disbursed the accrued benefits to Mrs. Crout, and
entered final judgment.


Post-judgment, Appellants moved for a temporary
restraining order, leave to file an amended
counterclaim and a third-party complaint, and to
amend the final judgment. The district court
denied each of these motions. Appellants timely
appealed. *55


STANDARDS OF REVIEW
This appeal implicates several standards of review.
First, "[t]his court conducts a de novo review to
determine whether a lower court had subject
matter jurisdiction to entertain a case." In re U.S.
Abatement Corp., 39 F.3d 563, 566 (5th Cir.
1994). And "we review de novo whether the
requirements of a particular abstention doctrine
are satisfied." Aransas Project v. Shaw, 775 F.3d
641, 648 (5th Cir. 2014) (internal quotation marks
and citation omitted).


Second, "[w]e review a grant of summary
judgment de novo, applying the same standard as
the district court." Haverda v. Hays County, 723
F.3d 586, 591 (5th Cir. 2013) (italics added).


Summary judgment is appropriate only "if the
movant shows that there is no genuine dispute as
to any material fact and the movant is entitled to
judgment as a matter of law." Id. (quoting FED. R.
CIV. P. 56(a)).


Third, generally, a "motion for leave to amend
falls under Federal Rule of Civil Procedure 15(a),"
because the Rule "govern[s] the amendment of
pleadings[.]" See Rosenzweig v. Azurix Corp., 332
F.3d 854, 863-64 (5th Cir. 2003) (emphasis
omitted); FED. R. CIV. P. 15(a)(2) (stating that "a
party may amend its pleading only with the
opposing party's written consent or the court's
leave" when amendment is unavailable under Rule
15(a)(1), as here). However, a post-judgment
motion for leave to amend "must be treated as a
motion under Rule 59(e), not Rule 15(a),"
Rosenzweig, 332 F.3d at 864, as Rule 59(e)
"govern[s] the amendment of judgments[.]" Id. at
863 (emphasis omitted). Still, "under these
circumstances, the considerations for a Rule 59(e)
motion are governed by Rule 15(a)[.]" Id. at 864. "
[W]e review the district court's denial of [a Rule]
59(e) motion for abuse of discretion, in light of the
limited discretion of Rule 15(a)." Id. This
discretion is limited because Rule 15(a) "evinces a
bias in favor of granting leave to amend." Id. at
863 (internal *6  quotation marks and citation
omitted); see FED. R. CIV. P. 15(a)(2) ("The court
should freely give leave when justice so
requires.").


6


In determining whether to grant or deny leave to
amend, a court may consider, among other things,
"undue delay, bad faith or dilatory motive on the
part of the movant, repeated failure to cure
deficiencies by amendments previously allowed,
undue prejudice to the opposing party by virtue of
allowance of the amendment, [and] futility of the
amendment[.]" Foman v. Davis, 371 U.S. 178, 182
(1962). "Absent such factors, the leave sought
should, as the rules require, be freely given."
Rosenzweig, 332 F.3d at 864 (internal quotation
marks and citation omitted).
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Id. at 409 (quoting Marshall v. Marshall, 547 U.S.
293, 310-12 (2006)). To determine whether the
probate exception deprives a federal court of
jurisdiction, we require "a two-step inquiry into
(1) whether the property in dispute is estate
property within the custody of the probate court
and (2) whether the plaintiff's claims would
require the federal court to assume in rem
jurisdiction over that property." Id.


DISCUSSION
First, the probate exception to federal jurisdiction
does not apply here. A federal court "has no
jurisdiction to probate a will or administer an
estate[.]" Curtis v. Brunsting, 704 F.3d 406, 408
(5th Cir. 2013) (quoting Markham v. Allen, 326
U.S. 490, 494 (1946)). In other words, the probate
exception has "a distinctly limited scope" and:


reserves to state probate courts the probate
or annulment of a will and the
administration of a decedent's estate; it
also precludes federal courts from
endeavoring to dispose of property that is
in the custody of a state probate court. But
it does not bar federal courts from
adjudicating matters outside those confines
and otherwise within federal jurisdiction. 


Notably, however, this court has described the
probate exception as one that applies to "diversity
jurisdiction." Id. at 408-09. The parties do not cite 
*7  a decision by this court—and we are unaware
of one—in which we determined that the probate
exception applies to federal-question jurisdiction,
the type of jurisdiction relevant here. Cf. United
States v. Bailey, 115 F.3d 1222, 1231 (5th Cir.
1997) ("The domestic relations exception [to
federal jurisdiction] obtains from the diversity
jurisdiction statute and therefore it has no
application where, as here, there exists an
independent basis for federal jurisdiction. . . . The
[Child Support Recovery Act] in no way
endeavors to regulate [domestic relations matters
that are in the unique province of state courts to
decide]; it seeks merely to enforce a child support


order already promulgated by a state court.")
(citations and footnote omitted) (emphasis in
original); Jones v. Brennan, 465 F.3d 304, 306
(7th Cir. 2006) ("The probate exception is usually
invoked in diversity cases, and the courts are
divided over its applicability to federal-question
cases, such as this case.") (collecting cases). We
need not resolve this question because Appellants
would fail to satisfy the first step of the probate
exception inquiry outlined above anyway. Curtis,
704 F.3d at 409 ("As a threshold matter, the
probate exception only applies if the dispute
concerns property within the custody of a state
court.").


7


In Texas, "there are at least four categories of
assets known as non-probate assets, not subject to
disposition by will and not subject to the rules of
intestate distribution." Valdez v. Ramirez, 574
S.W.2d 748, 750 (Tex. 1978). One such category
—relevant here—is "property passing at death
pursuant to terms of a contract, such as provided
in life insurance policies, and under contributory
retirement plans[.]" Id. The plan falls into this
category: the plan makes clear that a plan
participant's accrued benefits will pass at death
pursuant to the terms of the plan, as outlined
above. As such, the accrued benefits are not estate
property. See Tarrant v. Halliburton Energy, 71
F.3d *8  878, 1995 WL 726689, at *2 (5th Cir.
1995) (unpublished)  ("The execution of [an
ERISA-employee savings plan participant's] new
will did not alter his beneficiaries [under the plan],
because an employee pension plan is not part of
the estate that passes by will under Texas law.")
(citing Valdez, 574 S.W.2d at 750); see also
Curtis, 704 F.3d at 409-10 ("Assets placed in an
inter vivos trust generally avoid probate, since
such assets are owned by the trust, not the
decedent, and therefore are not part of the
decedent's estate."). Neither are the accrued
benefits in a state probate court's custody nor were
they ever in a state probate court's custody. Cf.
Curtis, 704 F.3d at 409 ("The federal court cannot
exercise in rem jurisdiction over a res in the
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Aransas Project, 775 F.3d at 649 (quoting Wilson
v. Valley Elec. Membership Corp., 8 F.3d 311, 314
(5th Cir. 1993)).


custody of another court."). The accrued benefits
were in Kinder Morgan's custody until such time
that they were deposited into the district court's
registry and then disbursed to Mrs. Crout.
Accordingly, this action would not be subject to
the probate exception even if the exception were
to apply to federal-question jurisdiction.


5 In this court, unpublished opinions issued


before January 1, 1996, are precedent. 5TH


CIR. R. 47.5.3.  


Second, neither does the Burford abstention
doctrine apply here. While "federal courts have a
virtually unflagging obligation to exercise the
jurisdiction given them," Aransas Project, 775
F.3d at 649 (internal quotation marks, ellipsis, and
citation omitted), "the court[s] ha[ve] the power
and[,] in an appropriate case[,] the duty to order
abstention, if necessary for the first time at the
appellate level[.]" Waldron v. McAtee, 723 F.2d
1348, 1351 (7th Cir. 1983). The Supreme Court
has extended the applicability of abstention
doctrines to "all cases in which a federal court is
asked to provide some form of discretionary
relief." Quackenbush v. Allstate Ins. Co., 517 U.S.
706, 730 (1996); see also id. at 718 ("We have not
limited the application of the abstention doctrines
to suits for injunctive relief, but have also required
federal *9  courts to decline to exercise jurisdiction
over certain classes of declaratory judgments, the
granting of which is generally committed to the
courts' discretion[.]") (citations omitted).


9


In Burford v. Sun Oil Company, 319 U.S. 315
(1943), specifically, the Supreme Court described
a "'federal-state conflict' [] requir[ing] a federal
court to yield jurisdiction in favor of a state
forum." Quackenbush, 517 U.S. at 723 (quoting
Burford, 319 U.S. at 332-333); see also Aransas
Project, 775 F.3d at 649 ("The Court in Burford
delineated an area of abstention where the issues
so clearly involve basic problems of State policy
that the federal courts should avoid
entanglement.") (internal quotation marks,


brackets, and citation omitted). In this court, we
have consistently applied five factors in deciding
whether to abstain under Burford:


(1) whether the cause of action arises
under federal or state law; (2) whether the
case requires inquiry into unsettled issues
of state law or into local facts; (3) the
importance of the state interest involved;
(4) the state's need for a coherent policy in
that area; and (5) the presence of a special
state forum for judicial review. 


None of these factors supports abstention here.
This action and each counterclaim arise under
federal law, specifically, ERISA. The action and
counterclaims are not "in any way entangled in a
skein of state-law that must be untangled before
the federal case can proceed[.]" New Orleans
Public Serv., Inc. v. Council of City of New
Orleans, 491 U.S. 350, 361 (1989) (internal
quotation marks and citation omitted). As
discussed, the accrued benefits are not estate
property or otherwise in the probate court's
custody. The resolution of this case does not
require inquiry into issues of state law—let alone
unsettled issues of state law—or into local facts,
and no state interest is clearly involved. Cf.
Duggins v. Fluor Daniel, Inc., 217 F.3d 317, 319
(5th Cir. 2000) *10  ("ERISA preempts 'any and all
State laws insofar as they may now or hereafter
relate to any employee benefit plan.'") (quoting 29
U.S.C. § 1144(a)); see also id. ("[A] court need
not even reach the issue of preemption where it
can resolve the validity of the designation without
going beyond the terms of the plan itself.")
(quotation marks, citation, and brackets omitted);
Nickel v. Estate of Estes, 122 F.3d 294, 298 (5th
Cir. 1997) ("ERISA plans are to be administered
according to their controlling documents. . . . [I]f
the designation on file controls, administrators and
courts need look no further than the plan
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documents to determine the beneficiary[.]")
(quoting McMillan v. Parrott, 913 F.2d 310, 312
(6th Cir. 1990)).


Further, the state does not have a need for a
coherent policy in a subject area which does not
involve state law and in which the state has no
clear interest. Nor is there a special state forum for
judicial review of this action's subject; instead,
ERISA states that federal courts should resolve
most types of actions that may be brought
pursuant to ERISA, including the type of action at
issue here. See 29 U.S.C. § 1132(a)(3)(B)
(empowering a plan fiduciary to bring an action
such as the one here); id. at § 1132(e)(1) (stating
that "the district courts of the United States shall
have exclusive jurisdiction of civil actions
[brought] under [§ 1132(a)(3)(B).]"); see also Iron
Workers Local No. 272 v. Bowen, 624 F.2d 1255,
1259 (5th Cir. 1980) (stating that a fiduciary may
bring civil actions under § 1132(a) and that
"federal district courts shall have exclusive
jurisdiction of such actions" pursuant to §
1132(e)); accord Metropolitan Life Ins. Co. v.
Bigelow, 283 F.3d 436, 439-40 (2d Cir. 2002);
Central States, Se. & Sw. Areas Pension Fund v.
Howell, 227 F.3d 672, 674 n.2 (6th Cir. 2000);
Aetna Life Ins. Co. v. Bayona, 223 F.3d 1030,
1033-34 (9th Cir. *11  2000). Accordingly, Burford
abstention would be inappropriate here as no
factor supports it.
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6


6 Appellants' argument that the district court


erred by distributing the accrued benefits to


Mrs. Crout instead of to the state probate


court fails for the same reasons discussed


above regarding the probate exception and


Burford abstention doctrine. See Rhoades


v. Casey, 196 F.3d 592, 600 (5th Cir. 1999)


("After entering a judgment in [an]


interpleader action[,] the district court also


has the power to make all appropriate


orders to enforce its judgment.") (citing 28


U.S.C. § 2361).  


Third, the district court properly granted Mrs.
Crout summary judgment. "At the outset, we note
that a written ERISA plan generally controls the
distribution of plan benefits." Tarrant, 1995 WL
726689, at *1 (citing Rodrigue v. Western &
Southern Life Ins. Co., 948 F.2d 969 (5th Cir.
1991); In re HECI Exploration Co., 862 F.2d 513,
524 (5th Cir. 1988)). Under the plan here, a plan
participant's surviving spouse is the beneficiary of
any accrued benefit when the plan participant has
not designated a beneficiary. Mrs. Crout showed
that she is Mr. Crout's surviving spouse and that
Mr. Crout had not designated a beneficiary by the
time of his death. See 29 U.S.C. § 1055(c)(2)
(requiring, in general, an ERISA plan to pay
benefits to the plan participant's surviving spouse
unless that spouse has consented to the plan
participant's designation of a non-spouse
beneficiary).


Appellants' attempts to show a genuine issue of
material fact about whether Mrs. Crout is the
appropriate beneficiary fail. At the district court,
Appellants argued that summary judgment would
be improper because (1) Mr. Crout had designated
the Crout children as his beneficiaries under the
Occidental Petroleum Savings Plan ("Oxy plan"),
in which Mr. Crout participated before joining the
Kinder Morgan plan, and that the Oxy plan's terms
and participant beneficiary designations had
"moved over" into the Kinder Morgan plan when
Kinder Morgan acquired the Oxy plan; and (2)
Mrs. Crout's marriage to Mr. Crout was invalid.
On appeal, however, Appellants *12  essentially
argue that (1) Mr. Crout designated his children as
his beneficiaries under several savings plans
preceding the Kinder Morgan plan, evidencing Mr.
Crout's habit of designating his children as his
beneficiaries; (2) the Oxy plan and its attendant
terms and beneficiary designations merged into
the Kinder Morgan plan; (3) Mr. Crout's will
evidences his intent to "exclude" Mrs. Crout from
receiving the accrued benefits under the plan; and
(4) the accrued benefits at the time of Mr. Crout's
death were similar to the projected accrued
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Appellants do not otherwise develop, on


appeal, their argument regarding the


validity of Mrs. Crout's marriage to Mr.


Crout. Because the argument is not


adequately briefed, we decline to address


it. See In re HECI Exploration Co., Inc.,


862 F.2d at 525 (declining to address an


issue that was listed in a brief but not


otherwise argued).  


 


benefits under a previous plan in which Mr. Crout
participated, evidencing a merger.  We consider
only Appellants' argument that the Oxy plan's
terms and participant beneficiary designations
"moved over" into the Kinder Morgan plan when
Kinder Morgan acquired the Oxy plan. Appellants
forfeited their other arguments. See In re Novack,
639 F.2d 1274, 1276-77 (5th Cir. Unit B Mar.
1981) ("As a general rule, appellate courts refuse
to consider an issue raised for the first time on
appeal."); FED. R. CIV. P. 56(c)(3) ("The court
need consider only the cited materials[.]").


7


7 Appellants also represent:


[T]he Court was wrong when he


stated that (1) [sic] only evidence


before this court is that Mr.


Crout's marriage to [Mrs. Crout]


was valid and she is Mr. Crout's


surviving spouse. That is [sic]


only outrageous and false but a


disregard to [sic] this Court [sic]


overwhelming precedents and


Federal Rule of Evidence section


406[, regarding habit evidence]. 


Appellants' argument regarding the Oxy plan is
unavailing. Mrs. Crout's evidence—when read in
light of the terms of the Kinder Morgan plan—
shows that she is the appropriate beneficiary under
the plan. See supra. We cannot ask Mrs. Crout to
prove a negative and show that a merger did not
occur *13  in the first instance.  Appellants had to
provide evidence that the Oxy plan and its
attendant terms and participant beneficiary
designations merged into the Kinder Morgan plan


to create a genuine issue of material fact about
Mrs. Crout's beneficiary status. See Int'l Ass'n of
Machinists & Aerospace Workers, AFL-CIO v.
Compania Mexicana de Aviacion, S.A. de C.V.,
199 F.3d 796, 798 (5th Cir. 2000) ("Courts
consider the evidence in the light most favorable
to the nonmovant, yet the nonmovant may not rely
on mere allegations in the pleading; rather, the
nonmovant must respond to the motion for
summary judgment by setting forth particular facts
indicating that there is a genuine issue for trial.").
Instead, Appellants proffered evidence of Mr.
Crout's beneficiary designations under the Oxy
plan. This is not proof of a merger. Accordingly,
the district court properly granted Mrs. Crout
summary judgment.


13 8


8 In any case, in its decision denying the


Crout children's claim to the accrued


benefits, Kinder Morgan stated that the


Oxy plan was "not merged into [and does


not] have any other connection with the


[Kinder Morgan] plan." Kinder Morgan


provided the same explanation when it


affirmed the denial.  


Fourth, the district court did not abuse its
discretion in denying Appellants' post-judgment
motion for leave to file an amended counterclaim,
which would have—among other things—re-
added Kinder Morgan as a party and alleged that
Kinder Morgan breached its fiduciary duty under
ERISA. The district court reasoned that it
dismissed Kinder Morgan from the action on
February 9, 2018, which was approximately nine
months before Appellants moved for leave to
amend; re-adding Kinder Morgan as a party after
final judgment would not "promote justice"; and
Appellants pointed to evidence that was already
before—and considered by—the district court,
relitigated earlier-made arguments, and raised
arguments that could have been made before final 
*14  judgment. These reasons are sufficient to
support the district court's denial.  See
Rosenzweig, 332 F.3d at 865 ("We conclude the
district court's stated reasons for denying


14
9
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plaintiffs' motion[—plaintiffs' lack of diligence
and the futility of amending the complaint—]are
sound and that the court did not abuse its
discretion."); see also id. ("[A] busy district court
need not allow itself to be imposed upon by the
presentation of theories seriatim.") (internal
quotation marks and citation omitted); United
States ex rel. Hebert v. Dizney, 295 F. App'x 717,
725 (5th Cir. 2008) (unpublished)  (affirming
denial of post-judgment motion for leave to amend
because proposed amendment did not "raise[] any
facts which were not available previous to the
district court's opinion") (quoting Rosenzweig, 332
F.3d at 865). Accordingly, we conclude that the
district court did not abuse its discretion.


10


9 We need not address Kinder Morgan's


additional argument that Appellants were


judicially estopped from asserting new


claims against Kinder Morgan to determine


that the district court did not abuse its


discretion.  


10 "Unpublished opinions issued on or after


January 1, 1996, are not precedent, except


[in limited circumstances such as] under


the doctrine of res judicata[.]" 5TH CIR. R.


47.5.4 (asterisk omitted); see also Light-


Age, Inc. v. Ashcroft-Smith, 922 F.3d 320,


322 n.1 (5th Cir. 2019) (concluding that,


while an unpublished opinion issued after


January 1, 1996, is not precedent, "we may


consider [such an] opinion as persuasive


authority").


CONCLUSION
Because Appellants' arguments fail, we AFFIRM.
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REPORT AND RECOMMENDATION


I. Introduction
This case involves a trust created in 2000. Plaintiffs claim that after the trust was created, the grantor, Ann L.
Olsen, bought a farm in Athens County, Ohio, which she transferred into the trust and which was then managed
in part by Plaintiff William Kiser. Ms. Olsen (the mother of both Plaintiff Kristin Kiser and Defendant Kurt
Olsen) allegedly represented that Kristin Kiser would end up with the farm and that Kurt Olsen would get other
trust assets as compensation. However, Plaintiffs assert that Kurt, who is a co-trustee of the trust (along with
Kristin), has refused to go along with that understanding and has attempted to force a sale of the farm or to
claim an interest in it. Plaintiffs seek, among other things, declaration of a constructive trust for their benefit
regarding the farm property.


The case was originally filed in the Court of Common Pleas of Athens County, Ohio, Probate Division. Kurt
Olsen removed it on grounds of diversity of citizenship, see 28 U.S.C. §§1332(a), 1441(a). Plaintiffs then
moved to remand, contending that although the parties are from different states and the amount in controversy
satisfies the jurisdictional requirement, the "probate exception" to diversity jurisdiction prevents the Court *2


from hearing the case. The motion has been referred to the Magistrate Judge for a report and recommendation
and it is fully briefed. For the following reasons, it will be recommended that the motion to remand be denied.


2


II. The Probate Exception
The diversity statute, 28 U.S.C. §1332, makes no mention, positively or negatively, of probate matters. As the
Supreme Court has observed, however,


It is true that a federal court has no jurisdiction to probate a will or administer an estate, the reason
being that the equity jurisdiction conferred by the Judiciary Act of 1789, 1 Stat. 73, and §24(1) of the
Judicial Code, which is that of the English Court of Chancery in 1789, did not extend to probate
matters. 


1
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Markham v. Allen, 326 U.S. 490, 494 (1946). Clear as that statement may seem, there has been much litigation
over what constitutes a "probate matter," not to mention significant academic debate over the exception itself.
See, e.g., "Symposium: The Role of Federal Law in Private Wealth Transfer: In Search of the Probate
Exception," 67 Vand.L.Rev. 1533, 1534 (Nov. 2014)("Among the enigmas of federal jurisdiction, the probate
exception surely ranks with the most arcane"); John F. Winkler, "The Probate Jurisdiction of the Federal
Courts," 14 Prob. L.J. 77, 78 (1997)("The existence of a 'probate exception' to federal jurisdiction is a myth of
federal law. Actions to obtain decedents' property or damages in lieu of such property should not be subject to
any special principles of federal jurisdiction").


Marshall, 547 U.S. at 311-12. Because the claims asserted by Ms. Marshall did not involve the administration
of an estate or the probate or annulment of a will, and because she had not asked the federal courts to assume in
rem jurisdiction over any property already being administered by the state probate court, the probate exception
did not apply. The Court expressly criticized what it viewed as the Court of Appeals' "sweeping extension of
the probate exception," implying that the exception is a narrow one to be narrowly construed. Id. at 299.
(Justice Stevens, in a brief concurring opinion, said he did not believe in either the existence or utility of a


Markham itself attempted to draw a line between garden-variety suits which happened to be brought by people
having some connection with a probate matter - creditors, heirs, legatees, and other claimants against an estate -
and suits which asked a federal court to "interfere with the probate proceedings or *3  assume general
jurisdiction of the probate or control of the property in the custody of the state court." Id. According to the
Court, only the latter fall outside the grant of diversity jurisdiction in §1332(a). That delineation has been of
limited assistance in separating out true "probate matters" from litigation which merely bumps up against, but
does not improperly intrude into, the administration of decedents' estates. More recently, the Supreme Court
had an opportunity to comment on and clarify the doctrine in Marshall v. Marshall, 547 U.S. 293 (2006), and
the Court will examine that case in some detail.


3


Connoisseurs of popular culture are already familiar with the basic facts of Marshall v. Marshall. The case
involved the marriage of Vickie Lynn Marshall, also known as Anna Nicole Smith, to a wealthy but elderly
gentleman, J. Howard Marshall, who died a little over a year after the wedding. Mr. Marshall's will left his
widow nothing, but she claimed that he had intended to create a trust containing significant assets to provide
for her. She and the beneficiary of J. Howard Marshall's estate, E. Pierce Marshall (the elder Mr. Marshall's
son), sued and countersued. One of Ms. Marshall's claims was that Pierce Marshall had tortiously interfered
with her expectancy of a gift by imprisoning his father and transferring assets against his father's wishes. That
claim was asserted in bankruptcy court (Ms. Marshall had filed for bankruptcy protection) while probate
proceedings were ongoing in a Texas state court, and was litigated to conclusion, producing a substantial
verdict in Ms. Marshall's favor. On appeal, Pierce Marshall argued (successfully) to the Court of Appeals for
the Ninth Circuit that the probate exception deprived the bankruptcy court (and the district court, which
adopted the bankruptcy court's decision) of jurisdiction over Ms. Marshall's claims.


The Supreme Court reversed. After noting that Markham had *4  used "enigmatic words" (those quoted above)
in its description of the probate exception, especially concerning actions which might "interfere" with the
administration of an estate, the Supreme Court attempted a more precise definition, stated this way:


4


[T]he probate exception reserves to state probate courts the probate or annulment of a will and the
administration of a decedent's estate; it also precludes federal courts from endeavoring to dispose of
property that is in the custody of a state probate court. But it does not bar federal courts from
adjudicating matters outside those confines and otherwise within federal jurisdiction. 


2
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"probate exception," expressing his views with this statement: "I would provide the creature with a decent
burial...." Id. at 318 (Stevens, J., concurring)).


The Court of Appeals for this circuit has not had many occasions to discuss the probate exception since
Marshall was handed down. It declined to apply the exception in Nahabedian v. OneWest Band, FSB, 556 Fed.
Appx. 389 (6th Cir. Jan. 29, 2014), rejecting a claim that certain foreclosed property was being administered in
a state court probate proceeding; there, the decedent had, by operation of Michigan law, lost his title to and
interest in the property before the probate matter was opened. In contrast, in Wisecarver v. Moore, 489 F.3d 747
(6th Cir. *5  2007), the court applied the probate exception, finding that a federal court had no power grant relief
in the form of an order enjoining parties from disposing of assets they had received from a decedent's estate,
divesting those same parties of their interest in that property and vesting it in parties who claimed to be the
proper beneficiaries of the estate, and declaring a probated will to be invalid. "Granting this relief," the court
said, "is precisely what the probate exception prohibits because it would require the district court to dispose of
property in a manner inconsistent with the state probate court's distribution of the assets." Wisecarver, 489 F.3d
at 751. This Court has applied the exception in a case where a plaintiff sought to annul a will and to be awarded
damages equal to the proceeds which the defendants received from the estate. Webb v. Howerton, 2013 WL
2096650 (S.D. Ohio May 14, 2013), adopted and affirmed 2013 WL 3279714 (S.D. Ohio June 27, 2013).


5


III. Discussion
Plaintiffs make the following case for the application of the probate exception. The relief they seek is a
declaration that they are the owners (or at least the constructive owners) of farm property located on Haw Road
near New Marshfield, Ohio. Taking as true the allegations in the complaint, title to the property was vested in
the Ann L. Olsen Trust by deed from Ann L. Olsen, and title still resides there. It appears to be Plaintiffs' theory
that, because of the statements made by Ann L. Olsen during her lifetime upon which the Plaintiffs allegedly
relied, the Trust should now deed the farm property to them, and Kurt Olsen should not be allowed, as a co-
trustee, to exercise any power over the disposition of that property (other than, perhaps, to sign the deed). The
trust document, however, appears to provide that an equal distribution of the trust assets would be made to
Kristin and Kurt upon Ann's death. Plaintiffs *6  describe that language as a "testamentary provision" and
contend that because their complaint asks a court to invalidate that provision, it is a probate matter.


6


In response, Kurt disputes the basic premises of this argument. First, he notes that the trust is an inter vivos
trust, and that even though it survived the death of the grantor, it cannot property be viewed as a testamentary
trust. That alone would defeat application of the probate exception. Additionally, Kurt points out that the trust
property is not currently in the custody of the state probate court, so the concern about interfering with the in
rem jurisdiction of another court is not present here. In their reply, Plaintiffs point to a split of authority on the
question of whether inter vivos trusts which have a testamentary aspect - that is, they provide for the
distribution of property after the death of the grantor - are covered by the probate exception. They argue that if
the exception does not preclude litigation over the validity of this type of instrument, federal courts will
become embroiled in disputes about the disposition of a decedent's property any time that occurs pursuant to a
trust rather than a will, and that the purpose behind the probate exception militates against that outcome. Since
they do not argue that a state court is exercising in rem jurisdiction over the trust property, the case comes down
to this: would a decision on the Plaintiffs' claim be tantamount to the annulment of a will, even though the
property in question never vested in Ann L. Olsen's estate (and Plaintiffs concede that she had made a will
which was admitted to probate). For the following reasons, the Court hold that it would not.


3
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It is true that, pre-Marshall, the Sixth Circuit Court of Appeals had referred approvingly to the concept that the
probate exception applied to "trusts that act as will substitutes ...." See Evans v. Pearson Enterprises, Inc., 434
F.3d 839, 849 (6th *7  cir. 2006)(a case in which the court declined to find the probate exception applicable
because the trust at issue was not a will substitute). However, it is not at all clear that it would do the same
today. That application of the probate exception was not universal, and, as one court has said, "[a] close reading
of Marshall arguably suggests that the Supreme Court has swept aside this split of authority by providing a
sharper and clearer definition of the exception and its boundaries." Oliver v. Hines, 943 F.Supp.2d 634, 637-38
(E.D. Va. 2013). Oliver recognized that some courts had applied the probate exception to inter vivos trusts even
after Marshall was decided, but criticized them as not "adequately address[ing] the import of Marshall." Id. at
638 n.11. Oliver cited with approval the decision in Curtis v. Brunsting, 704 F.3d 406 (5th Cir. 2013), which,
recognizing that the thrust of Marshall was to confine the probate exception to actual probate matters, held the
exception inapplicable to a case involving trust property which never became part of a decedent's estate, and
thus never fell within the custody of a probate court.


7


Some courts have argued, however, that refusing to apply the exception to inter vivos trusts which are the
functional equivalent of wills is inconsistent with various policies underlying the exception, including
relegating such matters to courts with special expertise. For example, in Storm v. Storm, 328 F.3d 941, 947 (7th
Cir. 2003), the court said that "[g]iven the growth in recent years of various 'will substitutes,' we are loath to
throw open the doors of the federal courts to disputes over testamentary intent simply because a decedent chose
to use a will substitute rather than a traditional will to dispose of his or her estate." But that case was implicitly
criticized by Marshall as being an improper expansion of the scope of the probate exception. Marshall, supra, at
311. *88


Plaintiffs cite Chabot v. Chabot, 2011 WL 5520927 (D. Idaho Nov. 14, 2011), as an example of a post-Marshall
case applying the probate exception to an inter vivos trust. That trust, like the one in this case, contained
provisions directing the distribution of the trust property upon the death of the settlors. Chabot concluded that
"Marshall implicitly held that the probate exception analysis applies to trusts that act as will substitutes," a
holding which, in its view, "makes sense, given that Americans increasingly use trusts to transfer their wealth
rather than wills." Id. at *4. As support, the Chabot court noted that Marshall did not directly address this issue
and that the result was a sensible one because "[w]hatever the origins of the probate exception, it is ultimately
practical." Id. At least one other court has followed Chabot. Vaughn v. Montague, 924 F.Supp.2d 1256, (W.D.
Wash. Feb. 14, 2013).


For several reasons, this Court is not persuaded by Chabot's resolution of the issue. If practicality were the
touchstone of jurisdictional analyses, factors such as the relative workloads of the state and federal courts might
come into play - but the Supreme Court has expressly held that those considerations do not impact jurisdiction.
See Thermtron Products v. Hermansdorfer, 423 U.S. 336 (1976). Chabot also mentions, but does not
adequately account for, the Marshall court's express intent to narrow the scope of the probate exception.
Marshall seemed particularly concerned with the possibility that, by exercising diversity jurisdiction over a
matter related to a decedent's estate which was already in probate, the federal court would be interfering with
property already subject to the jurisdiction of another court. The administration or execution of the terms of an
inter vivos trust does not create that problem because the trust property is not being administered or distributed
through proceedings in a state probate court; as Curtis v. Brunsting *9  correctly recognized, the property never
was, nor could it ever become, part of the decedent's estate.


9
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Finally, Plaintiffs have made no showing that the underlying premise of the probate exception described in
Marshall - namely, that it exists because it was understood in 1789 that suits in law and equity did not
encompass proceedings committed exclusively to the ecclesiastical courts of England - applies to inter vivos
trusts. Were disputes among beneficiaries of such a trust, even one which includes testamentary language,
solely for the ecclesiastical courts to decide? Perhaps if there were some evidence in this record to that effect,
the result might be different, although, given Marshall's focus on the two analytical concerns which define the
exception - lack of federal court jurisdiction to admit a will to probate and administer an estate, and the
prevention of interference with property already being administered by a probate court - that seems unlikely.
But there is no such evidence here.


One final factor suggests that even if the probate exception had some application to inter vivos trusts, it should
not apply here. Apparently, based on the parties' filings, there is also an estate for Ann Olsen. Consequently, is
hard to argue that the trust at issue here is a real "will substitute." Had Ms. Olsen wanted to commit all of her
property to her estate, she had the ability and capacity to do so. As the Oliver v. Hines court observed, "the
argument that a trust is the functional equivalent of a will for jurisdictional purposes loses considerable force
where, as here, the decedent had a successfully probated will in addition to an inter vivos trust." Oliver, 943
F.Supp.2d at 639 n.17. For all of these reasons, the Court concludes that the probate exception does not apply,
and that it is proper for the Court to exercise jurisdiction over this case. That validates the removal and requires
denial of the motion to remand. *1010


IV. Recommended Order
For the reasons set forth above, it is recommended that Plaintiffs' motion (Doc. 8) to remand be denied.


V. Procedure on Objections
If any party objects to this Report and Recommendation, that party may, within fourteen (14) days of the date
of this Report, file and serve on all parties written objections to those specific proposed findings or
recommendations to which objection is made, together with supporting authority for the objection(s). A judge
of this Court shall make a de novo determination of those portions of the report or specified proposed findings
or recommendations to which objection is made. Upon proper objections, a judge of this Court may accept,
reject, or modify, in whole or in part, the findings or recommendations made herein, may receive further
evidence or may recommit this matter to the magistrate judge with instructions. 28 U.S.C. §636(b)(1).


The parties are specifically advised that failure to object to the Report and Recommendation will result in a
waiver of the right to have the district judge review the Report and Recommendation de novo, and also
operates as a waiver of the right to appeal the decision of the District Court adopting the Report and
Recommendation. See Thomas v. Arn, 474 U.S. 140 (1985); United States v. Walters, 638 F.2d 947 (6th Cir.
1981).


/s/ Terence P. Kemp  


United States Magistrate Judge 
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