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Cause No. 495484

ESTATE OF

§ IN THE PROBATE COURT
§ . .
§

ERNEST L. HEIMLICH § NUMBER 1

DECEASED § " HARRIS COUNTY, TEXAS

AMENDED MOTION TO VACATE AND/OR CLARIFY
ORDERS DATED APRIL 14, 2022

NOW COMES EDMU&D HEIMLICH (“Heimlich™) and files this Amended
Motion to Vacate and/or Clarilfy:jtwo’ orders of the court dated April 14, 2022: (a)
declaring Heimlich a vexatious litigant and requiring security for costs of $50,000
and (b) Ordering Heimlich to pay seémjty’ for costs of $25,QOO under Texas Estates
Code Section 53.052. Heimlich seeks to vacate these orders because:

(1) The vexatious litigant order, requiring security, was entered in Cause No.
495484 (probate of estate) while the Older granting security under the Texas
- Estates Code was entered in the trespass case, Cause No. 495484-401,
purporting to dismiss claits in Cause No. 495484-402, Heimlich’s breach of
contract case o

(2) Heimlich’s breach of contract claim is not frivolous or incapable of success
at trial due to Cook’s anticipatcny-breachu and legal impossibility- .

(3) The Court expl essly stated that it was not addrcssmg the merits of Edmund
Hcmﬂlch’s breach of contract clalm u;ntll trial

(4) The court’s Orders stated a present intent to dismiss Heimlich’s claims, but
no subsequent order of dismissal was entered -



(5) Texas Civil Practice and Remedies Code Chapter 11 (“vexatious litigant
statute”) does not apply to attorneys, rendering the Order for $50,000 in
security for costs moot | | -

For the for’egoing" reasons, Heimlich prays that the court vacate, set aside
and/or clarify‘ the April 14, 2022 Orde‘,rs,‘ﬁndin.g that Heimlich’s claims for breach
of contract, specific performancé aﬁd quantum meruit remain pending and

| eliminating the mandates that Heimlich pay security for costs, whether under Texas
Civil Practice and Remedies Code Section 11.054 or Texas Estates Code Section
53.052. In suppdrt of this motion, Heimlich alleges:

FACTUAL BACKGROUND

1. Edmﬁnd Heimlicﬁ filed an applicatic;n' for probate of the estate of his deceased
father via CausexNo. 495484, seeking appointment as temporary administrator, T he _
Court appointed attorney David Coék to serve as dependent administrator instead.

2. Edmund Heimlich and David Cook, as,administrator of the estate of Eme;st
Heimlich, deceased, entered into a real estate contract for the sale of 806 Comstock
Springs Dr. Katy Te;{as on November 18, 2021, See Exhibit A, contract for sale of
806 Comstock Springs Dr., Katy, Texas.

3.  Heimlich contracted with Cook to puréhase the property for $191,000 (Exhibit

A4) and assigned the contract to DII Fund for $269, 500 (Exhibit C), with the



expectation' of $79,500 in profit fmm the brokered trahsaction. See Exhibit Al,
Cook/H ei;ﬁlich c;ontmét and Exhibit A2, Heimlich/DII Fund assignment contract.
4. The Contract provided 60 days ‘for. Heimlich to pro'cure a buyé;r“to ésSign the
~ contract aﬁd'if néceésary, another 30 days extension in exchange for an increase.in
‘ther‘pm'cﬁase price of $1000.00, Whichwas p'qid ahd accepted. Z;thz’bit D, Transcript,
page 23, lines :]-1 -17. See Exhibit A1, quag(fqph 94 of z‘he‘-conﬁ‘act, which states,
’.‘[t]he closz’ng; will be on or befére 'Janu'ary‘_IQ, 2022%, or “within 7 days after
objections ;nade under Paragraph 6D have been cured or waived, whichever date is
later- (Closmg Date)”. Palagraph 11 of Exhibit A1, titled specidl provisions,”
states “Seller agrees to give the buyer a 30-day extension to closing for a fee of
$ 1000, should that be needed.”
5. This extended the time to close until February 19, 2022. Even to the extent
that closing was only extended until February 17, 2022 as Cook contends, since
‘closing was not court apprqved until February 22, 2022, the olosmg could not legally
occur prior to receipt of thg Court;é signed order approving the sale.
6. . M. Cook a‘cknowledgeé‘l his understanding that Heimlich inten’ded to flip the
proper:ty for profit in the Contract for sale executed November 18, .2021. and during
~ the oral hearing thatloccui‘.red April 13, 2022.- Exhibit Al, Contract, éna’ D,
Transcript of oral hearing dated Apvil 1 3,"20‘22, | page. 24, lines 1 1-24._ Both parties

knew and intended for the Cook/Heimlich contract to be assigned to DII Fund when



Heimlich flipped the property, S0 access to the property Was a material term provided
for in Paragraph 7A of the Cook/Heimlich contract. Paragraph 7A states, “Seller
shall permit Buyer and Buyer’s 'agents access to the Property at:reasonable
times.” Exhibit 41. |
7. Cpok 1*epudiated the contract February 1‘6-19, 2022, when he refused to close
the transaction based on Heimlich’s failure to close oﬁ or before February 17, 2022,
Even if the sale was required to close by February 17, 2022, as Cook contends, the
failure of Cook to secure a court order approving the sale until February 22, 2022
- mandated that the closing be extended until the signed Court order was obtained by
the Parties. See Exhibit C, court order approving sale 2/22/22. See Exhibit D, page
109, lines 1-8. -
8.  Between February 16-19, 2022, David Cook emailed I-Iéimlich and notified
him that the contract would be canceled if closing did not occur by February 19,
2022—despite the fact that the parties had no legal authority to close until the Court
signed the February 22, 2022 Order approving the sale. See Exhibit B-1, email dated
February 16, 2022, Exhibit B-2, email dated February 17, 2022, and Exh‘ibit B-3, |
email dated Februaryl8, 2022. See Exhibit C, 2/22/22 Order approving sale.
9.  The Texas Estétes Code makes it David Cool’s responsibility to obtain court
approval to sell real estafe and this was not accomplished until February 22, 2022.

See Exhibit C, Court Order dated 2/22/22. The Parties had no legal authority to close



' the transaction until the Court éiigned the February _22; 2022 Order approving the
sale. |
10. Wlhlile Mr. Heimlich aﬁd Mr. Cook were supposed to close fhe transaction on
or before February“,19,'2022, legél impossibiﬁty éxcused non-performance until
Febmary 22,2022, when t11¢ Cdurt signed the order approving the sale. It follows
that Heimlich .did not breach the contract, but Co'ok committed anticipatory breach.
" 11.  Furthermore, thf: r\ecord‘ reveals that Heiﬁxlich.and his assign were prepared to
close by February 22,2022, and,n(')tiﬁed'Cook of the same. Exhibit D, page 23,
lines 7-21. For this réason; repudiation of the contract prior to that date constitutes
anticipatory bteaph for which specific performance may issue.
12,  Paragraph 15 of the contract, titled ]‘)'EF‘AI‘JLT, expressly the right to specific
| performance: “If Seller fails to comply wifh_ this contract, Seller will be m default
and Buyer may (a): enforce specific performance, seek such other relief as may be .
provided by law, or both.” Exhibit Al.
13.  Based upon C_ook:’s refusal to honor the contract alid extend the cldsing,
I-Ieilnlich ‘ﬁl_e.d suit for ‘breach of contract / specific performance and unjust
enrichment /.quantum- meruit -:in...the District Court. The District Court actionlwas
transferred tq‘ probate cou‘ﬁ‘{zia Cause No. 495484%402. | |

14.  Cook sued Heimlich for trespass in Cause No. 495484-401.



15. Inthe tresﬁas,s case, David Cook filed MOTIONS to have Heimlich declared

a vexatious litigant and for security for costs under Chapter 11 of the Texas Civil

Practice and Remedies Code and Texas Estates Code Section 53.052.

16. On April 13, 2022, the Court held an oral hearing on Cook’s motion to have

Heimlich declared a VeXatiﬁils litigant and for- security for costs under .Chapt(__ar 11

Texas civil Practice and Remedies Code and Cook’s motion .fof secutity fof cosfs

.under Section:53.052 of the.T_exans Estates Code. | Tex. Civ. Prac. & Rem. ‘Codé Ch.

11, Tex. Est, Code 53.052.

17. Notably, the Court expressly stated that it was not delving into.thg metits of

' Heimlich’s breach of contract or quantum meruit claims or David Cook’s trespass

action, both of which were reserved for a jury trial on the merits.

18. If Heimlich’s claims were frivolous as Cook contends, a motion for summary

- judgment wa§ the appropriate‘remedy, but not filed by Cook. Instead, Cook sougﬁ_t

to block Heimlich from filing further pleadings by imposing security for costs and

having his claims purportedly disinissed through security for costs orders signed
April 14, 2022. | o

19,

20.  On April 14, 2022, the Court issued two orders, (1) declaring Heimlich

vexatious under Tex. Civ. Prac. & Rem. Code Chapter 11.and requiring $50,000’ in



security for costs and (2) requiring $25,000 in security for costs under Tc»;x. Est. Code
53.052. See Exhibits E and F, April 14, 2022 Orders. |

21, The vekatioﬁs litigant order, requiring seourity,.was entered in Cause No.
'495484 (probate of es'tate) while the Order granting security under the Tc;xas Estates
Code was entered in the trespass case, Cause No. 495484-401, purporting to dismiss
claifn_s in Cause No. 495484-402, Heimlich;s breach of contract case Exhibits E and
F. The defect of filing motions in the trespdss case, having orderb; issued in the
estate case and trespass case, purporting to dismiss cia;’ms JSiled in the tort action,
Cause No. 495484-402—is clear and suggests that Heimlich’s claims could not
legally have been dismissed even for fuilure to comply.. These orders were issued
in the estate action, not in the tort case against Cook for breach of contract dnd
quantum meruit. |

22, . Notably,‘ there is no further ordér_ actually dismissing Heimlich’s claims and
no orders were signed in Cause No. 495484-402—the only case in which Heimlich
has asserted claims.

23, Furthermore, Secfion 11.002 provides that Chapter.11 does not apply to “an
attorney licensed to practiée law in this state unless the attorney proceeds pro se.”
Tex. Civ. Prac. & Rem. Code Sec. 11.002. For this reason and given that Heimlich
is represented -by‘ counsel, it is unclear whether he is still required to pay $50,000 in

security under Chapter 11.002.



24. - Also, whereas here, where thefe is evidencc,that-@ooi«: c’omfnitted anticipatory
breach, there is li.kenwis‘e no justification for thé Court to ,contiﬁtpe to im_poﬁe security
for oosfs of $25,000 agaiﬁs’c‘Heimlich to litigate hl;sclaims. 'The'April 14, 20.22. -
orders, requiring security _fo'r, costs were premised upon:Héimlich"s claims being
frivolous and h1m 'riot'being represented by an ,attomey, neither cif which is true;
Heimlich prays that the Court will clarify the effect of these orders, accorciingly and
vacate both Qrders‘, purporting to impose .security for costs and dismiss ‘I-Ieimlich’s
claims for relief. . o | |

ARGUMENT AND AUTHORITIES .

(1) The vexatious litigant order, requiring security, was entered in Cause
No. 495484 (probate of estate) while the Order granung security under
the Texas Estates Code was entered in the trespass case, Cause No.
495484-401, purporting to dismiss claims in' Cause No. 495484 402,
Helmllch’s breach of contract case

25.  First and foremost, the April 14, 2022 Orders issued in Cause No. 495484 and
495484-401, purport to dismiss claims pendmg in Cause No. 495484-402 fqr blea.ch

- of contract and quantum meruit. Heimlich has never had any pending claims against ,
the ._g:state in Cause No. 495484 or 49548-4-401. Thus, the Ordérs do not @ffectivejly
dispose of his claims in Cause No. 4_95484—402.

26. As the admini'stratof is aware by virtue of his motion to trgnsfer the district
court claims for breach of contract and quantﬁfn merﬁit to prdbzﬁ;e coutt, those claims

remain pending in Cause No. 495484-402. As such the April 14,2022 Orders could



not possibly have dismissed Heimlich’s claims when they wete not issued in the
right case. Heimlich requests clarification of this fact by this Honorable Judge.

(2) Heimlich’s breach of contract claim is .hot-frivolous or incapable of
success at trial due to Cook’s anticipatory breach and legal impossibility

27.  The record reveals that Cook’s motion to have Heimlich declareda vexatious
- litigant was ‘grantéd based on Section 1 11.05"4"_(2)(A‘) and/or (B);. however, the court
erred in determining that theré was “not a reééonable probabiiity that the plaintiff
[would] prevail in the litigation against the defendant™

- Sec. 11.054. CRITERIA FOR - FINDING PLAINTIFF A
VEXATIOUS LITIGANT. A court may find a plaintiff a vexatious
litigant if the defendant shows that there is not a reasonable
probability that the plaintiff will prevail in the lmgatwn against the
defendant and that:

(1) the plaintiff, in the seven-year perlod immediately precedmg the

date the defendant makes the motion under Section 11.051, has

commenced, prosecuted or maintained at least five litigations as a pro

se litigant other than in a small claims court that have been:

(A) finally determined adversely to. the plaintiff;

(B) permitted to remain pending at least two years withouthaving been

brought to trial or hearing; or

(C) determined by a trial' or appellate court to be frivolous or
- groundless under state or federal laws or rules of procedure;

(2) after a litigation has been finally determined against the plaintiff,
“the plaintiff rcpealedly relztzgates or attempts* to relitigate, pro se, -

either:

(4) the validity of the determmatmn against the same defendant as to

whom the litigation was finally determined, or :

(B) the cause of action, claim, controversy, or any of the issues of fact

or law determined or concluded by the final determination against the

same defendant as to whom the lztzgatzon was finally determined; or

9



(3) the plaintiff has previously been declared to be a vexatious litigant
by a state or federal court in an action or proceeding based on the same
or substantially similar facts, transition, or occurrence. !

28. The elements a of bfeach' of contract claim are: "(1) a valid contract; (2) the |
plaintiff perfo‘rmgd or 'tendefed performance; (3) the defendant brcached the
contract; and (4) the plaintiff WaS damaged as a.‘result of the breach." Ricﬁz‘er V.
Wagner Oil Co., 90 S.W.3d 890, 898 (Tex. App.-San Antonio 2002, no pet.).

29, The Conti*acf for sale was valid. Heim‘lich was clearly damaged by the failure .
of this sale to go forward. He lost the proﬁt he would have made froin flipping the
property. | | |

30. The issue for the Court’s resolution is who breaéhed the contract ahd legal
impossibility.

31. - Thereis no evidence that Heimlich breached the contraét.

32.. ‘Heimlich notified Cook thaitl he and DII funding were prepared to close by
February 22, 2022 and was actively attempting to arrange the clo éing with Cook and
the assignee.

33. Cook’s refusal to close upoil réccipt of the signed Order, authorizing the sale
to occur, constitutes an anticipatory breach / anticipatory repu‘diatiéﬁ. The doctﬁne

of anticipatory breach is applicable where there is an unequivocal renunciation of

1 Added by Acts 1997, 75th Leg., ch. 806, Sec. 1, eff. Sept. 1, 1997.Amended by: Acts 2013,
83rd Leg., R.S., Ch, ,1224 (S.B. 1630), Sec. 3, eff. September 1,2013.
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the contract by the "denfaulting paﬂy. Univer,éézl Life & Accident Ins. Co. vs; Sahders, |
102 S.w.2d 405; 406 -(Tex. Civ. App., é})inion ad(‘-)pted, 1937, no pet). I.’ollacl.c Vs.
Pollac/c 398. W2d 853, 855 (Tex Civ. 4pp., holdmgs approved, 1932, no pet) Ulen
Securities Co. vs. Czty of El Paso, 59 S.W.2d 198, 199 (Tex. Civ. App ~——El Paso -
]933 writ ref.).

34, The party not 1ﬁ default will be Justlﬁed 11, treatmg the céntract as. 1epud1atéd
or abandoned where the other party to the agreement, by his cgnduct, clearly shows |
a fixed intention during nonperformance to ‘1'épu:djaté the agreement.and not COmply-
with the corﬁract’s terms. Kilgore vs. ,Northwes:t T exas Baptist Educaz‘ional‘ Ass’n,
37SW 598 (]896) N

35, The Texas Estates Code requires that dependent admlmstrators obtain oom“c :
approval to sell 1fea1'p1'opertyjbelonging to an estate, U.S. Bank v. Bentley, 'No.-14- |
19—003\‘24—CV, at '*4%5. (Tex. App. Apr. 8, 2021) (“The legislature has created a
statutofy' scheme governing estate admiﬁiétration proceedings to sell estate property
and orders authorizing such sales, ]ﬁ re Estate of Bendtsen, 229 S.W.3d 845, 848 |
(Tex. App.—,Dallaé 2007, no petni.).‘ See generally Tex. Bst. Code‘ §§ 356.001-
356.655. Sections 356.251-.257 contain the process a dependent adminisfrator must
undertake to obtain an order to sell rea,l propérty of the estate.

36. The dependent admm1st1at01 must file. an application fof order of sale id. §

356.251, with partlc:ular contents id. § 356.252, and obtam citations to "all persons

11



interested" in the estate id. § 356. 253 The probate court "shall order the sale of thc
estate property" if the court is "satlsﬁed that the sale i is necessary or advma,ble "1d.
§ 356.256”). | |

37. On’éc the dependent administrator has entered into a contract for .sale,
the dependent adn1inis_trator-fhen files a“reﬁort lof sale. See ‘-id. § 356.55 1. Five days |
after filing the report of sale, the trial éourt must inquire into the manner of the sale;
hear evidence for or against the report, and det'ern;ine the sufficiency or inéufﬁciency
of thg administrator's bond, if ariy. Id. § 356.552. If the trial court detex‘mines that
-the sale is fair, proper, and in cénfbrmity with the law, the trial court shall confirm .
the sale and authorize the conveyance of the property upon the bﬁyef‘s cOmpliané_e ‘
with the terms of sale. 1d. §" 356.556. ‘U.S.'Bank.v. Béntley, No. '14-19-00324~C_V, at
#5 (Tex. App. Apr. 8, 2021), -

38. “The trial court's conﬁrmat_io‘n or disapproval of a report shall have the force
and effect of a final judgmenﬁ Id. Any person interested iﬁ the estate Qr' in
the sale shall have the right to have such orders reviewed as in other final judgments
in probate procg:edings. Id » U.S. Bank v. Bentley, No. 14-19-00324—CV, at *5 (Tex.
App. Apr. 8,2021)

39, It is ﬁ'lidisputed that Cook did not obtain thé order approving 'saie until
February 22, 2022f~aftel* the date set for cl_osir;g. It was Cook’é '1'espdn.sibil,ity to

obtain the court order approving the sale. Since the closing could not legally occur

12



prior to February 22, 2022 and Cook. repudiated the contract prior to this date,
Cook’s repudiation c‘onstitutes anﬁcipatory breach fqr'which Heimlich is entitled to
specific performance.

40.  "Specific performance is the remedy of requiring exact perfor’mance of a
contract in the spec1ﬁc form in which it was made." Leveiz v. Sutton, 404 S W 3d
798, 805 (Tex. App -Dallas 2013, pet. denied). A trial court may award the equltable |
remedy of specific perfomlance upon a showmg of breach of contract. Stafford v. S.
Vanity Mag., Inc., 231 S.W.3d ‘530,"535 (TeX. App.-Dallas 2007, pet. denied). "A
party who seeks specific performance must plead and prove (1) compliance with the
contract, including tender of performance, unless excused by the defendant’s breach
or repudiatien and (2) the -readiness, willingness, and ability to perfomn at relevant
times." Hogan v. Goldsmith, 533 S.W.3d 921, 923-24 (Te;c. App.—Eaét‘land 2017, n0
pet.) (citing Dz’Giuseppe v. Lawler, 269 S.W:3d 588, 593-94, 601 (Tex. 2008)).

41.  Alternatively, legal .impossibility. is a defense to a breach of contract
clalm Internacional Realz‘y, Inc. v. 2005 RP West, Ltd., 449 S.W.3d 512, 527 (Tex. .
App.—Houston [1% Dist.] 2014, pet. demed) It excuses performancc on a coniract
when supervening circumstances, such as a governmental regulatlon or order, make
performance impracticable or iﬁmpossible. See.Centex Corp. v. Dalton, 840 S.W.2d

952, 954 (Tex. 1992); Walden v. Affiliated Comput. Servs., Inc.; 91 S.W.3d 303,
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325 (Tex. App.%HouSton [14“‘Dist.] 2003, pet. denied). Venmkatraman v.
Masurekar, No. 05—.15-00792-CV, at ¥3-4 (Tex. App. No'v.' 18, 2616).

42, Hei.mﬁoh’é ability-to perform -(QiOSe the transaction) was impaired by Cook’s
failure fo obtain éourt approval until Febmary 22,2022, Heimlich was not in breach, - .
had no Q‘bligation' to pay for a.‘further_ extension, and'was en“tiﬂed‘to the opportunity L
to close once the Court signed the 2/22/22 Order approving the éale. |
43, Cook failed to iﬁtroduce.evidencé. showing that Heinﬂioh was u_naBle to close
the sale on February 22,2022 or at a reasonable time théreafter.. On pagesi]OQ-] 00
and 150-151 of the transcript, Cook cites to hearsay only o‘f his purborted .
discussions with: the assignee, DII. Funding. Cook lists a litany of suppdéed reasons
why the sale wéxs not expected (by him) to closé with DII Funding, but all of the -
recitations are hearsay not within a limited excepti;)n to the hearsay rule. As such,‘
there is no evidence in the record to suggest that Heimlich _Was unable to‘clos_e._
Heimlich notified Cook otherwise. See Exhibit D, pages 109-110, 150-151.

44.  As such, Heimlich’s claims are cleatly not frivolous, as required to j‘usﬁfy the
Order declaring him a vexatious litigant. Since this element of Section 11.054 was
not met, the Court should be.vacated, declaring Heimlich a vexatious litigzmt and

imposing security for costs of $50,000. For the same reason, the Court should vacate

/
.

the order requiring $25,000 in security for costs under Texas Estates Code Section

53.052.

14



(3) The Court expressly stated that it was not addressing the merlts of
Edmund I—Ielmllch’s breach of contract claim. until trial

45. As stated.above,- Texas Civil ?racti¢é and Remedies Code mandates proof

that Heimlich’s claims --Were/a;r:e‘\ frivolous, which 'd.deé not exist. Tex. Civ. Prac. & .
Rem. Codg 11 .‘054. Where a claim is valid b_n its face, it is 110“; frivolous or incapable

of prevailing at the time of t'r;tal, as in this cas-'é.‘

46.  The Court repeatedly stated'dm'ing'the April 13, 2022 hearing that it was not

considering the merits of the trespass case. or ‘I-Ieimlich’s breach of contract /

quantum meruit claims. Sée Exhibit D, l;ages 47, lines. 15-23, pagé 56, lines 2-7,

Wherein the Court admonished Heimlich for getting i}ﬁo-the. merits of the breach of
contract and frespass clqihas, page 66, lines 1-16, wherein the court states that it zs

not trying the t'res‘tlms's or breach of contract claims today.

. 47. | Where the Court is.required" to make a determination'fhat Heimliqh’s claims

are frivolous and the Court expressly stated that it was NOT addressing the merits

of fhe trespaés or breach of contract/ | ciua_ntum méruit claims, 1o determination could

be made as to wllcther'Hcimlicii'fs claimé, were valid until the jury determined the

issﬁes or suminary judgment washad. | |

48. As suc,ﬁ,,there was no eviglence to determine that'HeimliQh’s. claims were

frivolous to impose security for costs under ,Section 11.054 of the Civil Practice ahd

Remed.ies Code. . The same rationale applies to security for costs under Section

15



53.052 of the Texas Estates Code. For this reason, both Orders issued April 14, 2022
should be vacated.

- (4) The court’s Orders stated a present intent to dismiss Helmllch’s clanms,
but no subsequent order of dlsmlssal was entered "

49.. In addition, the April 14, 2022 Qrderé mandating that Heimlich pay security
for costs and purporting’to efféctuat‘e dismissal of Heimlich’s breach of contract and
quantum meruit claims (in another case) if the security was not paid by April 28,
2022 stated only a f‘presenf intent” to dismiss ata ﬁlture deife.-—-—April 28, 2022. No
subsequent order of disinissal has been signed in any case, but especially not in the
~ case in which Heimlich’s claims were ﬁled.. As suoh, Heimlich’s claims have not
been d1srn1ssed Heimlich requests clarification of this issue by the Court and for
the court to vacate these Orders, reinstating his claims to the extent the Court ﬁnds
otherwise.

(5) Texas Civil Practice and Remedles Code Chapter 11 (“vexatious lltlgant
statute”) does not apply to attorneys, rendermg the Order for $50,000 i in
security for costs moot

50. Section. 11.002 of the Texas Civil Practice and Remedies Code expreésly |
provides that Chapter 11 does not apply where a party is represented “by counsel.
Heimlich was pro se at thé timé the“véxatious litigant Order was enter'ed,‘ r‘equiring
a bond of $50,0QO be paid to continue to 1itigatc. ‘The statute is intended to prévenf

frivolous claims from being extensively litigated and driving up costs by a pro se .

16



plaintiff. The same: justification uﬁderlies ‘the'security for costs.provision found in
the Texas Estates‘,Code.

| 51.  Whereas currently, Heimlieh i,s‘ represented by counsel, who has demonsfrated'
that his olla‘ims are not frivolous, but meritorious, there is no justiﬁc'atiori to impose
security for costs for Heimlich to mainfein his. claims. This ieespecial'iy so where
the Court has entered an order authorizing the saie and Heimlich is ready to tendexj
performance in acc'ordénce with the Contract’s terms. |

52. . By Viﬁu@ of the fact that Heimlic_h is sifntlltaneoﬁsly moving the court for
specific performance of,the, conﬁact, no additional costs or fees are-anticipated if the
court grant’s Heimlich’s motion .for.speeiﬁc performance. This 'elir‘nihates‘ the
neoe,ssity and justiﬁeation for security for costs to be assessed.

53. Since there is presently 1no. ju,stiﬂcatien to mandate security for costs by
Heimlich, Mr. Heimlich prays that the Court will clarify and vacate both: Orders
issued Apfil 14, 2022, Ac_cord_i,ﬁgly, Heimlich respectfully requestslthéy‘t. the Court
vacate both orders requiring sec_uritY 'for. cOsts fhet- wefe issued April 14, 2022 and,
permit Heimlich to proceed on his motion for specific pé:rformaﬁ,ce. |

Respectfully submitted,

Candice Schwager
- SCHWAGER LAW FIRM
16807 Pinemoor Way
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Houston, Texas 77058

(832) 857-7173
candiceschwager@outlook.com
ATTORNEY FOR EDMUND
HEIMLICH ‘

 CERTIFICATE OF SERVICE

I CANDICE SCHWAGER hereby certify that a true and correct copy of the
foregoing thotion was served on all counsel of record this 31 day of January,

2023,

Candice Schwager
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