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DISCLAIMER

This Manual is intended to provide general guidelines only, to assist you when
acting as successot Ttustee upon the incapacity or death of the Trust maker (also known
as the “Trustor” and, in most Living Ttusts, also known as “Grantor” or “Founder”) or
upon the incapacity ot death of a previously acting Trustee. It is not intended, nor does
it address every single thing you may need to know fot evety single situation that could
arise. Hopefully, it can give you a significant head start in taking approptiate actions and
~ place you in a positon to teduce attorney involvement to a minimum. Howevert, it is
not a substitute for proper legal advice and assistance, and you should consult
with competent legal counsel regarding the specific details of your individual
situation and any questions you may have that may not be fully answered in this
Manual.

This Manual does not constitute legal advice and the fact that the Vacek Law
Firm, PLLC has written and provided this Manual does not in and of itself constitute
your engagement of the Vacek Law Firm, PLLC for legal representation; that must be
done by a separate engagement letter. The Vacek Law Firm, PLLC does provide a free
initial consultation (if you qualify), and you may wish to take advantage of this (if you have .
not alteady done so0) by contacting us and setting up an appointment.

This Manual is based on Texas Law and, where applicable, Federal Law existing
as of the date of publication appeating on the title page. The laws that apply to the
administration of a Trust may differ from state to state. In particular, Texas is what is
known as a “community property” state whose laws for married couples may differ
greatly from “common law” states. If the Trustor lives in a state other than Texas, or
had real estate in another state, ot you, the Trustee, live in another state, it is possible
that you will, at some point, need to consult the laws of these particular states. If other
state laws may need to be considered, it is advisable to seek legal counsel licensed in
~ those particular states.

Finally, keep in mind that the laws and their interpretation continue to change
and evolve over time. Before proceeding to use this Manual, you should' consult the
date of publication on the title page and find out if you require any updates to this
Manual. By ptoviding this Manual, the Vacek Law Firm, PLLC assumes no
tesponsibility or obligation to petiodically update it. If the Vacek Law Firm, PLLC does
have more recent updates, there may be an additional charge for you to obtain them.

Again, this Manual is intended to only provide a general overview, but hopefully,
a very useful and practical one that will save you a lot of time, expense, aggravation, and
anxiety!
© 2007 The Vacek Law F]Im, PLLC (Under License)
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INTRODUCTION

When a Living Trust is established, the person setting up the Trust as part of his
“or het estate plan (the “Trustor”) usually serves as initial “Trustee” in chafge of the
administration of the Trust and the handling of the Trust assets.  For that initial
Trustee, handling the Trust is pretty much “business a‘s‘usual"’,‘ with the exception that
title .to assets (and, in some cases, beneficiaty to assets) is placed into the hatﬁe of the

Trust.

* Howevet, when the Trustor can no longer act as Trustee for himseH ot herself
becéuse of disability, incapacity, ot death, then the Successor Trustee (ot mote than one
“Co—TrﬁsteeS”) named in the Trust document is called upon to take ovet.
Unfortunately, even though the Successor Trustee may be an individual in whom the
Trustor had great trust and faith in being able to handle the affairs of the Trust, most
Trustees have never done this before and really have no idea what to do or how to do it.
Many Trustors, as well as Trustees, may even think that the Living Trust will

automatically take care of everything, without any work involved by anyone!

‘The purpose of this Manual is to give you, the Successor Ttrustee, a general
understanding of what to expect and what needs to be done, along with some simple
checklists and guidelines to assist you. As already stated in the “Disclaimer”, this
Manual is not a substitute for proper legal advice and assistance, but it cz give you a
great deal of help and peace of mind, whether you choose to handle the position of

Trustee on your own, or with the assistance of an attorney.

This Manual has been laid out in the order that you should read it. It does not
necessatily reflect the chronological order of the various actions that must take place.

The first chapter gives you a quick overview of how a Living Trust wortks and the

© 2007 The Vacek Law Firm, PLLC (Under License) ‘ ‘ . 1-800-229-3002
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second chapter acquaints you with certain “DDo’s” and “Don’ts” before you get started.
Chapters 3, 4 and 5 provide specific checklists of actions that should be taken upon the .
disability ot death of the Trustor. We have placed these up front in order to give ybu
immediate assistance in tackling the important tasks ahead. kThe reﬁléirﬁng chapters then
go into further detail and ‘éxplanation of the vatious aspects of administering the Trust,
‘as well as provide additional helpful checklists and guidelines. You may want to refer
back to this Manual as ak useful tool throughout the Trust administration process,

particularly as you completé each step and approach the next one.

iv
- © 2007 The Vacek Law Firm, PLLC (Under License) 1-800-229-3002
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CHAPTER 1

BRIEF OVERVIEW OF HOW A LIVING TRUST WORKS

Fitst, you should become familiar with certain Trust terminology. Thete are
basically three parties, or groups of individuals, that are involved with the administration

of a Trust.

Fitst, there is the person who otiginally set up the Trust to handle his or her
affairs. This person is referred to as the “Trust Maker”, “Trustor”, “Settlor” or
“Grantor.” Throughout this Manual, we will use the term “Trustor”. Many times a
joint Trust will be set up for both husband and wife, with 'both of them being Trustors.
The trole of you, as Successor Trustee, is to follow the wishes and intentiohs of the

Trustor(s) as expressed in the Trust document.

Second, there is the manager of the Trust referred to as the “Trustee”.  When
the Trust is set up, usually the Trustor(s) act as initial Trustee(s). Once the initial
* Trustee becomes too ill, disabled, incapacitated, dies, or for any other reason is unable o
unwﬂhng to act, then the “Successor Trustee” named in the Trust document is to take
over. Sometimes, there may be “Co-Trustees” nafned; in other wotds, more than one
individual may be specified to act together. Trustees may be either individuals or

professional organizations such as banks and trust companies.

Finally, the third parfy (ot parties) to a Trust are the people who will benefit from
Trust income and/or ptincipal disttibutions, commonly teferred to as the “inheritors”,
but known in legal terminology as “beneficiaries”. Beneficiaries can fall into several

categories: “primary” (or “current”) beneficiaries, presently entitled to distributions or

1-1
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to whom distributions may be made in the discretion of the Trustee (including the
Trustor while he ot she is alive); “secondaty” (ot “contingent”) beneficiaties, who
replace the primaiiy beneficiaries should they pass away (such as a grandchild succeeding

' to a child’s share); and “remainder” béneﬁciaries? who inhetit only when all of the above

beneficiaries are deceased (sometimes these may be distant relatives known as “heirs at-

law” ot may be chatitable otganizations).
A Living Trust-centered estate plan (which may include such other legal
“documents as a Pour-Over Will, Durable Power of Attorney for Properfy, Advance

Health Care Directive, and HIPAA Authorization) is generally intended to:

e Distribute the Trustor’s assets to the right people, in the right amounts, at

the right times and in the right manner appropriate for each of them,

without the delays and expenses of Probate Court involvement. .

e Manage the Trustor’s assets for him or her in the event of his or her
disability or incapacity, and to manage those assets fot the people who will
later inherit them (until such time as they are distributed after the Trustor’s

death), again, without the need for court involvement.

e Maintain the privacy of the Trustor’s assets and business, as well as his or

~ her last wishes.
e Possibly reduce estate taxes for a married couple,

e If so designed, protect beneficiaries’ inheritance from the claims of

spouses, ctreditors, and lawsuits? from the loss of néeds-based government

12 :
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benefits, and from potential estate taxes when the original inheritor dies

and passes the assets down to the next generation.

Both individually and together, these benefits that may be detived from a
propetly drafted and administered Living Trust-centered estate plan are ‘substantial.‘ It is
very important that )/0)4 remember these benefits when you, as Successor Trustee, are dealing with the
work and paying the expenses, fees and costs that may be involved in the Trust administration process.
The work, expenses, fees and costs will almost always be far less than they would have
been if yoﬁ had to undettake the administration without a Ttust and were forced to go
to Probate Coutt! 4/, kegp in mind that a properly qualified attorney can help take the burden of
;m/d} of the work off of you and assist you with your key decisions. Just because YOu have this
Manual does not mean that you are expected to do it all alone! In fact, the Trust enables
you to employ and also pay from Trust assets the reasonable fees of professional
advisers, including not orﬂy the attorney, but an accountant, investment adviset, financial

planner, real estate manager, appraiset, and so on.

You, as Successor Trustee, have certain legal obligations to carry out and
administer the Trust properly on behalf of the Trustor and the beneficiaries.  Your
basic duties or actions will fall into three major categories:

1) Collection, management and investment of assets;

2) Payment of debts, expenses and taxes;

3) Distributions to the beneficiaries.

This Manual is intended to assist you in carrying out these duties and actions.

: , 1-3
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~ Before we go furthet, please note that the Trustor(s) may have established othef
 trusts, besides the Living Trust, during his or her lifetime (or ¢éven in his or her Will).
These other trusts fall within many different types, including (but not limited to) an
Trrevocable Life Insurance Trust, an IRA Inheritance Trust™, a Gifting Trust, etc. As
“you will see in the checklists contained in Chapters 3, 4 and 5 of this Manual, one Qf the
vety first tasks ydu will need to undettake is locating any and all trusts or other pettinent
legal documents that may exist other than just kthe Living Trust. You may need to
coordinate your actioﬁs, as Successor Trustee of the Living Trust, with the prdvisioris of
tﬁ‘ese 6ther documents. There may even be different people serving as Trustees of
these other tfusts with whom you will need to coordinate. One way to check on
whether there ére other pertinent legal documents involved is to contact the estate
planning attorney who created the Living Trust. This may be a good reason, as well as
many others, to arrange a consultation with the estate planning attorney before even

proceeding with any actions laid out in this Manual.

Whether or not the Living‘Trust or other Trusts were prepared by The

Vacek Law Firm, PLLC, yQu may obtain a freé initial consultation (if you

qualify) with an attorney of The Vacek Law Firm, PLLC by calling us at 1-800-

229-3002 and setting up an appointment.

14
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CHAPTER 2

BEFORE GETTING STARTED:
A FEW IMPORTANT “DO’S” AND “DON’TS”

In getting you statted, here ate a few key things to keep in mind (you may want to

refer back to this Chapter from time to time!).
DO’S:

e Dy take your role and responsibility as Trustee setiously. You are not required, or

morally or legally obligated, to take on the position of Trustee even though you
may have been named to do so. If for any reason you do not wish to act, you
should decline or resign as soon as possible, because once you take on the
- position of Trustee, you must do it right and not take your duties, powers and

liabilities lightly.

e Do seek the guidance and advice, as needed, of a qualified attorney, accountant,

financial adviser, real estate manager, and other professionals. You have the

‘power to hire these professionals and to pay for the reasonable cost of their

services from the Trust.

e Dy get organized from the start and stay organized. Keep a calendar of due dates

and make sure to act promptly when required to do so.

© 2007 'The Vacek Law Flrm, PLIC (Under License) ’ . 1-800-229-3002
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e Dy run all cash transactions through a bank or brokerage account in the name of

the Trust. Be sure to keep trecords of what income item(s) each deposit

represents and what expense each withdrawal or payment represents.

e Dy make decisions prudently and reasonably. It is extremely important to act
responsibly, maintain tecords of majot decisions made, and document why you

* made them, should your actions ever be questioned.

o Dy document all meetings and phone calls with Trust advisers (attorney, CPA,

financial adviser, etc.) and with the beneficiaries. Again, this may prove useful

later if any of your decisions or actions ate ever questioned.

o Do maintain the confidentiality of Trust matters. You should do whatever

reasonably possible to protect the ptivacy of the Trustor’s affairs, but also
remember to periodicaﬂy inform the primary beneficiaries of what is going on.

and be appropriately responsive to their questions and requests.

e Do be civil and courteous. As a Trustee, it is imperative that you do remain civil

and courteous at all times with the beneficiaries and professionals you may work

with (even when you may be emotional or under stress).

e Do keep in mind that it is always better to act slowly and conservatively, rather
than quickly and petrhaps too aggtressively. Be sure not to make any quick or
impulsive decisions without fully considering the pros and cons of your actions.

Again, seek professional advice, if necessary for your peace of mind.

2-2 '
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DON’TS:

Don’t immediately start cashing out assets, selling properties or reinvesting assets.

As Trustee, do not immediately cash out assets (patticularly retirement plans,
IRAs and annuities), selling propetties (particularly a business or real estate), or
reinvestiﬁg assets (such as cash or stocks, bonds, and mutual funds). The only
possible exception to this would be if it is absolutely necessary to raise immediate
cash for expenses or taxes, and even in the event you are required to do this, you

should consult with approptiate professional advisets befote doing so.

Don’t let anyone pressure you to do something “now”.  You should not let

anyone (other than your attorney, of coursel) pressute you into acting
immediately following the Trustot’s disability or death. The first “hard” deadline
when a Trustor dies usually isn’t until wine months after the date of death, and even
then, you should take the time to properly consider actions before implementing

them.

Don’t commingle Trust funds with your own or use Trust funds for your own

personal purposes ot expenses. In addition, dor’# advance monies from your own

personal accounts to pay Trust expenses; the only exception to this might be for a

btief petriod, following the decedent’s disability or death, if there are immediate -

expenses to be paid, but bank accounts for the Trust have not yet been set up and

you cannot access existing ones.

Don’t make loans to anyone, particularly yourself, from Trust funds, without first

consulting with an attorney, considering the future need for liquid funds, and

then propetly documenting these loans.

2-3
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e Don’t deal directly with the IRS (or any other tax authotity) or with an attorney

representing someone else. Have a qualified professional do it for you.

® Don’t procrastinate. Do not wait until the last minute to do things, especially
when you may be required to gathet information for yout attorney or CPA; do it

well in advance of important deadlines.

e Don’tignore phone calls, faxes, e-mails and other forms of correspondence from

beneficiaries or their legal counsel. Don’t avoid them just because you don’t like

dealing mt‘h them or may think that you are in trouble ot some conflict may atise.
" Responding promptly, fully and trathfully to qﬁestions and requests will often

- result in resolving potential trouble or conflict efore it atises.

e Don’t act alone, if there are other Co-Trustees, unless you have their proper

written agreement to do so.

® Don’t just throw up your hands and give up when it appears that your Trustee

duties may be too overwhelming or too difficult. Remember, you can seek the

assistance of qﬁaliﬁed professionals.  Also keep this in mind - - many hundreds of
thousands  of other Trustees have wotked their way through the Trust

administration process...and survived!

, 2-4 | o
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CHAPTER 3

CHECKLIST OF IMMEDIATE ACTIONS
UPON DISABILITY OR INCAPACITY

This chapter is designed to enable you, the person named as the “Successor
Trustee” in someone’s Living Trust, to handle the affaits of the petson who set up the
Trust (the “Trustor”), when that petson becomes disabled, incapacitated ot otherwise is
“unable ot just unwilling to act as his or her own Trustee. You rﬁay be martied to the
Trustor and have been serving as Co-Trustee along with him or her. Or, you may be a
child of the Trustor, or a distant relative, ftiend, or independent third patty stepping in.
~ This is not intended as an exhaustive ot detailed list of all the actions which should be
taken by you as Trustee. Rather, it is intended to give you a brief, general checklist
which will help you immediately step in and handle those items that demand your
attention first. After reviewing this check]is"t, it is recommended that you then read
| i:hrough the rest of this .Manual (beginning at the Chaptet, “Reviewing the Trust (and
Other Estate Plan Documents)”). These other pottions of the Manual will provide you
~ with significantly more detail and explanétion of the actions on this checklist, as well as

further actions you may need to take as Trustee.

The fo]loWing actions are recommended upon the disability, incapacity, inabi]ity '
or unwillingness of the Trustor to act as Trustee (some of these may also apply if the
Trustor Voluntatﬂy resigns as Trustee; see the Chapter, “Transition to Another

Trustee”) :

U If you ate the Trustor’s spouse, or another close family member, and the
Trustor’s incapacity has come sudderﬂy, the most important thing is to take

care of yourself first. Shock and trauma can take unexpected forms. Most

: 31 ‘ ‘
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actions that will need to be taken do #oz have to be done immediately and, if
you act too quickly out of WOII‘Y~OI anxiety, you may do the wrong things and
make bad decisions. You should contact a family member or friend who can
spend time with you, either by phone ot in ‘pcrson, during the next few hours
ot days, untJl such time as you ate emotionally stable and can pursue the other
items on this checklist. Avoid enteting contracts for anything while you are -
still in a highly emotional sfate, and avoid spending or lending large sums of

money.

U Contact by telephone or otherwise notify the immediate family, close
| friends, business colleagues and the Trustor’s employer (even if the
Trustor has retired, as there may be some company benefits still available). If
the Ttrustor was a client of The Vacek Law Firrﬁ, PLLC, please call us as soon

as possible at 1-800-229-3002.

([ Arrange for the care of members of the immediate family who may need
continuing personal attention, including apptopriate in-home living assistance

ot childcare.

U Locate the Trustor’s important papers, including the Living‘ Trust and
* other estate planning documents (copies of which should be found in his or
‘her Vacek Law Firm, PLLC “Estate Planning Portfolio” binder).  Also,

- inventory the safe deposit box, if any. Gather as many of the Trustot’s papets
as possible, which could include statements of various aécounts and assets, tax

returns, deeds, insurance and annuity policies, etc. Realize that this

; , 3-2 ‘ ‘
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information gatheting process may not be completed all at once and may take

several weeks.

U If you have good reason to believe the Trustor is subject to Elder Abuse
- - either financial, physical or emotional - - you should immediately check
the phone book yellow pages and contact the appropriate government agency
or contéct The Vacek Law Firm, PLLC and we will plit you in contact with

the appropriate agency.

D Make healthcare and treatment decisions on behalf of the Trustor, as
approptiate and necessary. The Trustor should have two documents called a
“Medical Power of Attorney” and a “Living Will” (also known as a
“Physician’s Directive”.)” The Trustor may have also executed a “HIPAA
Authorization”. You will need to check these documents to be sutre you are
the person appointed to make these healthcare and treatment decisions;
someone else, othet than you as Ttrustee of the Living Trust, may be named
instead, in which case you should contact that person immediately. If the
Trustor has been tushed to a hospital and emergency decisions must be
immediately made, check his or her wallet for a blue “Identification Card” or
“Emergency Access to Healthcare Directives” card; some attorneys (including
The Vacek Law Firm, PLLC) offer this service, which can immediately
facilitate a fax to the hospital some or all of the healthcare documents.
Aésunﬁng you are the first “agent” named to make medical decisions fot the
Trustot, you will utilize the pettinent document to do so. Depending on the
document, you may make decisions immediately or be required to get two
doctor letters (as discussed below) before acting. A copy of these healthcate
documents should be delivered to the Trustot’s physicians as soon as possible.

3-3
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The scope of decisions that you can make will vary according to the tetms of
the Trustor’s documents, but will generally include everything = from
| operations, transfusions, various medical care and treatments, nursing care,
and artificial life support. (Note: Termination of artificial life support can also
‘génerally be made under a Physician’s Directive (or Living Will), but if the
Trustor instead has a Medical Power of Attotney, the separate document
‘known as a “Liviﬁg Will” will probably be necessaty to make this decision).
You rhay need to use the “HIPAA Authorization” in order to obtain the
Trustor’s medical information, get any doctor letters, and make medical-
 related decisibns; if the Trustor did not sign such a document, you may be
empowered to do so on his or her behalf either under the Healthcare
Document ot a separate document executed by the Trustor known as a

“Dutable Power of Attorney.”

Qi you do not teside Wlth the Trustor, change the Trustor’s mailing
address so that you can receive his or her mail. You will need to complete 2
Change of Address Form and submit it to the U.S. Postal Service. It may be
dohe on]ine‘through www.usps.com. Proof of your authority to change the
ma]hng address is typically not required. This address change will be valid for

| only a limited number of months, so as mail comes in, you should notify any

senders that future correspondence should be mailed directly to your address.

D As soon as you begin to locate the Trustor’s impottant papets (as set fbrth
above), notify The Vacek Law Firm, PLLC (ot another qualified éstate
planning and trust administration law firm) and make an appointment
to teview the Trustot’s estate planning documents and assist YOu with some of
the remaining items on this checklist. (The Vacek Law Firm, PLLC offers a
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free initial consultation, if you qualify, even if the estate plan was not prepared

by them.)

(] In the event that the Ttrustor’s condition is terminal, or the doctors do not
believe the Trustor will live beyond one year, you should consult with an
attorney regarding the advisability of pursuing last minute estate
planning, such as gifting, paying certain deductible taxes, withdrawing certain
taxable accounts, converting to a Roth IRA, other planning to reduce
potential income and estate taxes ot revising the estate plan to be current with
recent Jaws. Generally, these actions may be taken by you under the Trustot’s
Dutable Powet of Attomey (Finahcial Power of Attorney), but the attorney
will need to confirm this by reviewing the exact terms of that document.
These last-minute actions may wind up saving significant sums of money for

the Trustor’s loved ones and beneficiaties.

U Take the legal steps necessary for you to assume the position of
Trustee. If you are the spouse of the Trustor and have alteady been setving
as a Co-Trustee, you may be able to act as sole Trustee on certain accounts
without requiting further legal documents. However, it is still advisable that
you pursue the following steps in order to take over other matters as sole
Trustee. Whether you are the spouse ot not, the process of installing you as

acting Trustee may occur in one of four ways.

If the Trustor is legally competent, that is, capable of making and agteeing to a

voluntary resignation, you may proceed to act as Trustee once the Trustor signs

an approptiate Trustee resignation document, which should be notarized.

You may need an attorney’s assistance when determining the capacity of the
3-5
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Trustor and forrﬁalizing the resignation document. 'The otiginal Ttrustee
resignation should be placed with the otiginal Living Trust document and a
copy placed with the other document copies (that may already be in the Vacek
Law Firm, PLLC “Estate Planning Portfolio” bindet).

The second way that you fnay take over as Trustee is for the Trustor to sign a
Laiving Trust Amendment, which states that you are now appointed to serve as
immediate sole Trustee (ot as Co-Trustee with the Trustor, if he or she
wishes). An amendment has certain advantages over a resignation, in that the
Trustot is affirmatively stating his or her wishes to have you act immediately
so. there is less likelihood of other persons questioning your authority. In
addition, the Trustor is spated the emotional disappointment of |
acknowledgingvhis ot her inability or unwillingness to act, and the Trustor may
choose to continue to act as a Co-Trustee with you until he or she feels
comfortable enough to resign and let you solely handle his ot her affairs.
However, Whether the Trustor Voluntarily resigns or amends the Trust, thete
is still a possibility that his or her actions can be questionedv on the basis of

whether he or she had the legal capacity to do so.

- Therefore, the third (and usually most preferable) way for you to take
over as Trustee, is through obtaining attending doctor letters stating
that the Ttustor, in the opinion of each of the doctors, is no longer able to
‘handle his ot her own affairs (whether one letter will be sufficient and the
exact wording of the doctor letters will be dictated by the language contained
in the Living Trust document). Sometimes, the Trust doéument may provide
fora “panel’5 of people to determine that the Trustor is incapacitated, without

the need ot requitement of doctor letters. Note: If you instead obtain two
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attending doctor letters stating that the Trustor is capable of handling his or
her own affairs, these can be used as support for having the Trustor either
-resign or amend the Tﬂist; but if the Trustor does not wish to do so and you
believe that he or she lacks the ability to continue to handle his ot her own
| affairs despite the positive doctot lettets, it may be necessaty for you to file a

petition in Probate Court to have a judge determine the Trustot’s capacity.

The final way you may take over as Trustee can be dictated in the Living Trust
document itself. Sometithes, the bengficiaries or a special party to the Trust (such as a
“Spm’é[ Co-Trustee” or “Trust Protector”) may have the authority to appoint and iﬂ&z‘é//
you as the acting Trustee. 1f the Trust does not provide for this and all of the
other options fail, yoﬁ may need to file a petition with the Probate Coutt to
install you as the new Trustee (or to act as the Trustor’s “guardian” ot

“conservator”).

Regardless of the procedure used; you will likely need a “Trust Certification”
document prepared by an attorney that vetifies yout authotity to act as
Ttustee; that way, you will be able to transact business more quickly and
smoothly with third parties, such as banks, mutual fund companies, teal estate
escrows, etc. (For mote details, see the Chapter, “Ttansition to Another
Trustee”). (Also note: you may be named as “agent” under the Trustor’s
Durable' Power of Attomey (Financial Power of attorney) and may have to
utilize that document to take certain urgent, immediate actions that may be

necessary before you are formally installed as Trustee.)

U Once you have been installed as Trustee, you should notify the next
Successor Trustee as well as the beneficiaries of the Trust. The people
3-7
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you will be required by law to notify and how you must notify them will be
determined both by the Living Trust document and state law, so you may
want to consult an attorney. (See the Chapter, “Transition to Another

Trustee”).

U Establish immediate control over the assets in the Trustor’s home. You
may need to place valuables in safe, locked places and may even need to
éhange the door locks in order to prevent “beneficiary raids”. You may also
want to write down a simple inventory of personal items (not necessarily every

little item in complete detail), just in case beneficiaties start to “borrow” items.

. D Notify the Trustor’s financial counselor and accountant of tax pteparer,
ot use yout own ot obtain a new one to assist you as Trustee. Decisions may
need to be made soon regarding sales and/or repositionjhg of financial assets
and income tax planning, and estimated income tax paymeﬁts and tax returns
may become due. A new taxpayer identification numbet may need to be
obtained for the Trust, unless you are the Trustor’s spbuse and you were

already acting as a Co-Trustee. (See the Chapter, “Income Taxes”).

(] Telephone the Trﬁstor’s employee benefits office (Whether or not he or
she is yet retired) with the following information: name, Social Security
number, whether the incapacity was due to accident or illness, é.nd your name
and address. 'The company can then-begin to immediately process any

benefits to which the Trustor may be entitled.

U Look into any available federal or state benefits, such as Supplemental

Security Income (“SSI”), state disability income (“SDI”), Medicare and
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Medicaid. Notify the local program office and provid‘ev the same information
as in the pteceding item. You may need the assistance of an attorney who is
an “Elder Law” Specialist to assist you in obtaining government benefits; do
not just assume that no benefits ate available or simply give up if the program
office rejects your benefits request. (The Vacek Law Firm, PLLC can refer
you to such a Specialist). If the Tt'ustor was ever in the serﬁce he or she may
also have available certain benefits through the Veteran’s Admmlsttatlon
which you should check i into.

U Notify appropriate accident or disability insurers. Gitre the same
information as with the Trustor’s employee benefits office above and ask what

- further information is needed to procéss your claim. If the Trustor’s inability
to act is a result of an accident where a third-party was involved, such as an
auto accident, you may wish to consult with an attorney about possibly
pursuing a legal claim on the Trustot’s behalf (The Vacek Law Firm, PLLC

can refer you to such a Specialist).

0 Be sure the assets already in the name of the Living Trust are re-titled
to show you as the Trustee of the Trust. How this is done may differ

depending on the type of asset. (See the Chaptet, “Mamtammg Title to

Assets, Transacting Business and Paying Expenses”). If you find assets that

for any reason, are #ot already in the name of the lemg Trust, you may need

to use the Trustot’s Durable Power of Attorney (Financial Power of Attorney)
- to re-title such assets into the Ttrust name, with you as Trustee; however, many
third- -parties do not like to rely on Powers of Attorney for such title transfers

and you may further require the assistance of an attorney. If you are the
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Trustot’s spouse and have already been acting as sole Trustee or Co-Trustee,
you may not need to immediately do any significant paperwork; this is often
true on certain banking and ﬁnanciai institution accounts, but you will likely
need to go through the above procedures with respect to any real estate, as
well as certain other assets. If may be critically important to gef the Trustor’s name off
title to accounts and assets as quickly as possible, in order to prevent “looting” by
unscrupulons parties who may influence or coerce the Trustor into signing away assess.
(Note: For the same reason you may want to contact credit card companies

and immediately close the accounts).

Q Actively take over management of Trust property. As Trustee, it is your
duty to manage the aiffairsA of the Trustor to the same degree as would a
‘reasonable, prudent person. This duty includes placing cash assets in interest-
beating accounts, reffainh1g from speculative investments, paying bills in a
timely fashion and maintaining proper records. You are permitted to delegate
some of these duties to responsible professionals and pay their reasonable fees

* from the Trust. (Fot more details, see the Chapters, “Your Trustee Duties”,
“Your Liability as a Trustee”, “Maintaining Title to Assets, Transacting
Business and Paying Expenses”, “Investing Truét Assets”, and

“Recordkeeping”).

0 You should be sure that all liability, fire, homeownet’s and personal
property insurance policies are (and continue to be) in force and effect
and have been “endorsed” to the Trust, naming you as Successor
Trustee. Should there be no such insurance coverage on real and personal
propertty, you‘ should consult with an appropriate insurance agent to review
your needs and obtain adequate coverage. (It’s pfobably a good idea to have
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an insurance agent teview all the ones already in place too, to be sure they are

adequate based on the current market values of assets.)

(] Consult with an accountant, at the eatliest possible time, to help you
establish a recotdkeeping system, as the accountant will not only need
otganized information for tax purposes, but you may in the future be required
to provide an accutrate accounting to the beneficiaries. (See the Chapter,
“Accounting to the Beneficiaries”). Usually, if you are the spouse of the
Trustot, you will not be required to provide an accounting to other family
members/beneficiaries of your income, expenses and transactions; the terms

of the Trust will need to be reviewed.

0 Refrain from making loans, gifts ot disttibutions to ot for the benefit of
anyone other than the Trustor (and the Ttustot’s spouse), without first
going ovet the Living Trust document with an attorney and determining the.

- extent to which such loans, gifts or distributions are permitted and are

advisable. (See the Chaptet, “Making Distributions to the Beneficiaries”).

(J Check with the attorney as to the advisability of your executing a
“HIPAA Authorization” and providing it to the next Successor Trustee, in
the event you ate unable to act at some time in the future. (See the Chaptet,

“Transition to Another Trustee”).

Q) If the Trustor should recover, and become capable of acting then as his or her own |
Trustee, and he or she wishes to do so, he ot she should see an attorney
about executing an amendment to the Living Trust to place himself ot

herself back as Trustee (or Co-Trustee). Alternatixfely (and preferably, in
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order to avoid issues with third-parties), the Trustor should obtain doctor
letters now stating that the‘Trustor is fully capable of handling his or her owﬁ
affairs. Unless the Trust requites, ﬁhey don’t have to be the same doctots who
may have eatlier declared the Trustor incapacitated. Thereafter, the title to
assets \;vﬂl need to be changed back to the name of the Ttustor as Trustee (or
Co-Trustee) and some of the other steps above will also need fo be taken.
(See the Chapter, “Transition to Another Trustee”). If the Trustot claims that
he or she is capable of once again setving as Ttustee, but you do not feel that
is the case, it may become necessaty fot you ot the Trustor to file a petition in

the Probate Coutt to determine the Trustor’s legal capacity.

U Now, go ahead and read the rest of this Manual beginning with the
Chapter, “Reviewing the Trust (and Other Estate Plan Documents)”.
Before you proceed, it’s a good idea to see if you qualify for a _free initial

consultation with The Vacek Law Firm, PLLC, unless you have already done

sol
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CHAPTER 4

CHECKLIST OF IMMEDIATE ACTIONS UPON
‘'THE DEATH OF THE FIRST SPOUSE

This chapter is designed to enable you, the persoh named as the “Successor
Trustee” in someone’s Living Trust, to handle the affairs of the Trust when the Trustor
- is married and is the first spduse to die (even if the Trustor has his ot her own separate
Living Ttust). You may be the surviving spousé, or you may be a child of the deceased
Trustor, 6r a distant relative, friend, or independent third-party stepping in. This is not
intended as an exhaustive ot detailed list of all the actions which should be taken by you
as Trustee. Réther? it is intended to give you a brief, general checklist which will help
you immediately step in and handle those items that demand your attention first. After
reviewing this checklist, it is recommended that you then read through the rest of this
Manual (begmmng at t_he Chapter, “Reviewing the Trust (and Other Estate Plan
Documents)”). These other portions of the Manual will provide you with significantly
mote detail and explanation of the actions on this checklist, as well as the further actions

you may need to take as Trustee.

The following actions are recommended upon the death of the Trustor, when he

ot she is the first of a married couple to die:

U] If you are the Trustor’s spouse, ot another close famﬂy member, and the

Trustot’s death has come suddenly, the most important thing is to take care

of yourself first. Shock and trauma can take unexpected forms. Most actions

that will need to be taken do #nof have to be done immediately and, if you act
too quickly out of wotty ot anxiety, you may do the »rong things and make bad

decisions. The first important deadline generally does not occur until nine (9)
41
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- months after the date of death. You should contact a family member or

friend who can spend time with you, either by phone or in person, during the
next few houts ot days, until such time as you ate emotionally stable and can
pursue the other items on this checklist. Avoid entering contracts for
anything while you are still in a highly émdtional state, and avoid spending or
lending latge sums of money. Do NOT make any financial decisions that
involve moving title to assets, selling or reinvesting accounts until you consult
with an attorney and/or CPA, as such actions may have adverse tax

consequences and violate the terms of the Trust.

D Contact by telephone or otherwise notify the immediate family, close
friendks, business colleagues and the Trustor’s employer (even if the
Truétor has retired, as there may be some benefits to Which the surviving

. spouse is entitled). If the Trustor was a client of The Vacek Law Firm, PLLC,
please call us at 1-800-229-3002.

U Arrange for the care of members of the immediate family who may need
continuing personal atfention, including appropriate in-home living assistance

ot childcare.

U Notify a funeral director and clergy, and make an appointment to |
discuss funeral arrangements. Consult the “Othet” tab of the Trustot’s
Vacek Law Firm, PLLC “Estate Planning Portfolio” binder for the names and
phone numbers of any parties the Trustor may have selected and any special

tequests.
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a Request several copies of Trustor’s death certificate, which yoﬁ’ll need
for his or her employer, life insurance conipanies and for youf attorney for
legal procedures. It’s easier to have the funeral director or mortuary obtain
these for you, than for you to obtain them later on your own, so simply ask

the funeral director or mortuary for more than you think you will need.

U Locate the Trustor’s important papers, including the Living Trust and
other estate planning documents (copies of which should be found in his or
her Vacek Law Firm, PLLC “Estate Planning Portfolio” binder). See the
Chapter, “Reviewing the Trust (and Other Estate Plan Documents)”. Also,
inventory the safe deposit box, if any. Gather as many of the Trustor’s papers
as possible, which could include statements of various accounts and assets, tax
returns, deeds, insurance and annuity policies, etc. Realize that this
information gatheting process may not be completed all at once and may take

several weeks.

U If you do not treside with the Trustor, change the Trustor’s mailing
- address with the local postmaster so that you can teceive his or her mail.
You will need to complete a Change of Addtess Form and submit it to the
U.S. Postal Setvice. It may be aone online through www.usps.com. Proof of
your authotity to change the mailing address is typically not required. "This
address change will be valid for only a limited number of months, so as mail
comes in, you should notify any sendets that futute correspéndence should be

mailed directly to your address.

U Notify The Vacek Law Fifm, PLLC (or another qualified estate

planning and administration law firm) and make an appointment to
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review the Trustér’s estate planning documents, discuss any possible state and
federal death taxes due (not usually the case when the first spouse dies), go
ovet any disclaimer or other possible tax planning (which may be required to
be completed Wlthln 9 months of death), determine if a court probate will be |
required for any assets not in the Trust name, and assist you with some of the
remaining items on this checklist. (The Vacek Law Fiﬁﬁ, PLLC offers a free
initial consultation, if you qualify, even if the estate plan was not ptepated by

them.)

Q Take the legal steps necessary for you to assume the pbsition of
Trustee. If you are the spouse of the Trustor and have alteady been serving
as a Co-Trustee, you may be able to act as a sole Trustee/owner on certain
éccounts without requiting further legal documents. However, it is still
advisable that you putsue the following steps in order to take over other
matters as sole Trustee. Whether you are the spouse or not, if you are the first
Successor Trustee named in the Trust, the process of propetly installing you
as acting Trustee lisua]ly simply involves obtaining a “Trust Certification”. "This
is a document prepared by én attorney that verifies your authority to act as
Trustee under the terms of the Trust; that way, you will be able to transact
business mote quickly and smoothly with third parties, such as banks, mutual
fund companies, real estate escrows, etc. If you are not the fitst Successor
Trustee named in the Trust, the process may be mote complicated and
involve the resignation or removal of a prior Trustee, o that Trustee’s death
certificate, before you can obtain the Trust Certification. Sorrietirnes, a prior
Trustee, the beneficiaries or a special party to the Trust (such as a “Special Co-
Trustee” or “Trust Protector”) may have the authority to appoint and install -
you as Trustee and this may need to be done befote you can obtain the Trust
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Certification. If all of these options fail to install you as the new Trustee, you
may need to file a petition with the Probate Court. Regardless of the
procedute used, you will likely need a Trust Certification When‘ dealing with
thitd-parties. (For more details, see the Chapter, “Transition to Another

Trustee”).

O Once you have been installed as Trustee, you should notify the next
Sﬁcceséot Trustee as well as the beneficiaries of the Trust. The people
you‘wi]l be requited by law to vnotify and how you must notify them will be
determined both by the Livmg Trust document and state law, so you may
want to consult an attorney. (See the Chapter, “Transition to Another

Trustee”).

O Establish immediate control over the assets in the Trustor’s home. You
may need to place valuables in safe, locked pléces and may even need to
éhange the door locks in otder to prevent “beneficiaty raids”. You may also
want to write down a simple inventory of personal items (not necessatily every
little thing in complete detail), just in case beneficiaries start to “botrow”

items.

U Terminate any credit cards in the Trustor’s name. Let the credit catd
companies (as well as mortgage companies, utilities and other known
creditors) know about" the Ttustor’s death and when they can expect payment;
they usually will give you a “grace petiod” and agree to waive anjr late charges.
You may also want to ask your attorney whethet a formal notice to creditors

should be published ot mailed.
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U Notify the Trustor’s financial counselor and accountant or tax preparet,
~ or use your own ot obtain a new one to assist you as Trustee. Decisions may
need to be made soon regarding sales and/ot repositioning of financial assets |
and tax planning, and estimated tax payments and tax teturns may become
~due. A new taxpayer identification number may need to be obtained,
particulatly if a Decedent’s Trust ot Sutvivor’s Trust Share Two (also
sometimes teferred to as the “Marital Trust” or “QTIP”) will be established
under the terms of the Trust (See below, plus the Chapters, “Income Taxes”

and “Estate Taxes”).

U Telephone the Trustor’s employee benefits office (whether or not he or
she was reﬁred) with the following information: name, Social Security numbet,
and yoﬁr name and address. ‘The company will also likely requite you to send
in a death certificate so it can then begin to immediately research and process

| any benefits to which the Trustor and his of her surviving spouse may be

entitled.

D Notify your Social Security office of the death. You may have a claim for
survivor’s benefits. Claims may be expedited if you go in person to the
nearest office. Look for the address under U.S. Government in the phone

book.

U Notify the government agencies which provided any federal or state
~ benefits to the Trustor, such as Supplerﬁental Secutity Income (“SSI”), state
disability income (“SDI”), Medicare and Medicaid. Contact the local program
‘office and prov1de the same information as to the Trustot’s employee benefits

office above. You may be asked to retum the last payment and/or to
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reimburse the beﬁeﬁts previously paid; if so, you should seek the assistance of
an attorney who is an “Elder Law” Specialist to assist you. (The Vacek Law
Firm, PLLC can refer you to such a Specialist). If the Trustor was ever in the
service, he or she and the surviving spouse may have available certain benefits

through the Veteran’s Administration which you should check into.

U Notify appropriate accident and/or life insurance compém'es. Give the
same information as with the Trustor’s employee benefits office above and
ask what further iriformation is needed to process your claim. It may be
important to make insurance claims as soon as possible, so you will then have
immediate cash to pay vatrious expenses. If the Ttrustot’s death is a result of
an accident where a third-party was involved, such as an auto accident, you
may wish to consult with an attorney about possibly pursuing a legal claim on
the Trustor’s behalf (The Vacek Law Firm, PLLC can refer you to such a
Specialist).

L Actively take over management of Trust property. As Trustee, it is your
~duty to managé the affairs of the Trust to the same degree as would a
reasonable, prudent person. This duty includes placing cash assets in interest-
bearing accounts, refraining from speculative investments, paying bills in a
timely fashion and maintaining proper tecords. You ate permitted to delegate

- some of these duties to responsible professionals and pay their teasonable fees
from the Trust. (For more details, see the Chaptets, “Your Ttustee Duties”,
“Your Liability as a Trustee”, “Maintaining Title to Assets, Transacting
Business and Paying | Expenses”, “Investing Trust Assets”, and

“Recordkeeping”).
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Q You should be sure that all liability, fire, homeowner’s and petsonal
property insurance policies are (and continue to be) in force and effect
and have been “endorsed” to the Trust, naming you as Successor
Trustee. Should there be no such insurance coverage on real and personal
property, you should consult with an approptiate insutance agent to review
your needs and obtain adequate coverage. (It’s prdbably a good idea to have
an insurance agent teview all the ones already in place too, to be sure they are

- adequate based on the current market values of assets.)

0 Do NOT withdraw or rollover any annuities, corporate retirement plan
benefits and IRAs without first seekingv the advice of your attorney,
accountant and/or financial adviser. Premature withdrawal of these
assets, or even just moving them to another place ot re-titling them, may
cause undue immediate income tax consequences, as well as may eliminate
cettain estate tax planning alternatives. Note: Thete may have been a required
withdrawal of a portion of these in the year of death, so again you should

consult with these advisets.

U Consult with an accountant, at the earliest possible time, to help you
establish a recordkeeping system, as the accountant will not only need
organized information for tax purposes, but you may in the future be requited
to provide an accurate accounting to the beneficiaties. (See the Chaptet,
“Accounting to the Beneficiaties”). Usually, if you ate the spouse of the
‘Trustor, you will not be required to provide an accounting to other family
members/beneficiaties of yout income, expenses and transactions; the terms

of the Trust will need to be reviewed.
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U Refrain from making loans, gifts or disttibutions to or for the benefit of
anyone other than the Surviving Spouse, without first going over the
Living Trust document with an attorney and determining the extent to which
such loans, gifts or disttibutions ate permitted and are advisable. In some
cases, the Trust document may require distributions of income ot assets to be
made to beneficiaties shortly after the Trustor’s death. (See the Chapters,

“Reviewing the Trust” and “Making Distributions to the Beneficiaties”).

U Check with the attorney as to the advisability of your executing a
“HIPAA Authorization” and providing it to the next Successot Trustee, in
the event you are unable to act at some time in the future. (See the Chapter,

“Transition to Another Trustee™).

U Depending upon the Trust document and, in some cases, whether the
Surviving Spouse exercises a “Disclaimer” election (which must take

place within nine months of death), you may need to establish new

parts of the Trust (also known as “sUb-ti'usts”). First, the decision must
be made as to whether these sub-trusts are requited by the document to be
established, or the Surviving Spouse may elect to establish them; at least an
initial discussion of these choices will likely take place at your fitst attorney
meeting. Thete are a number of personal, legal and tax (patticulatly estate tax)
objectives that may be fulfilled by setting up these sub-trusts, commonly
known as the “Survivor’s Trust” (or “Sutrvivot’s Trust Share One, or “A
Trust”), “Exemption Trust” (or “Decedent’s Trust” or “B Trust”), and
“Marital Trust” (or “Survivor’s Trust Share Two”, or “QTIP” or “C Trust”).
The rights of the Surviving Spouse, both as Trustee and as beneficiary, may
differ depending upon eacﬁ sub-ttust’s tetms and this should also be discussed
4-9

© 2007 The Vacek Law Firm, PLLC Under Licenso .  1-800-229-3002
P43



with the attorney before finalizing the decision whether to establish them. If
the decision is made to establish these sub-trusts, the attorney and/or CPA
‘Wi]l need to assist you in determining the most appropriate allocation of assets
(ot pdrtions of assets) between these sub-trusts; the allocation should only be
done after‘reviewing the pros and cons of the allocation, inclﬁding the effect
upon the future income and capital gains taxaﬁon of the Surviving Spouse and |
| the Surviving Spouse’s ability to make‘future Trust changes or make gifts.
Once it is determined which assets or pottions of assets are to be allocated to
each sub-trust, thén asset titles will need to be changed to reflect bwnership by
the separate sub-trusts. You may or may not be named Trustee of each of the |
sub-trusts, depending upon the terms of the Trust. If you ate Ttustee, the

attorney should review with you how each will then work.

(] Obtain appraisals of the value of the Trust assets as of the date of
death. (You may also have to value assets outside of the Trust in which the
‘Trustor may have had an interest, such as those held in the Trustor’s name-

- alone or jointly with others). These valuations should be done by qualified
appraisers §vherever possible, particularly with respect to any real estate. The
attdrney may assist you with choosing appropriate appraisers. A financial
adviser may be able to assist you with the valuation of any stocks, bonds,
mutual funds, limited pattnerships and any other investments traded on
markets. You may or may not need an appraisal of the Trustor’s personal
propetty around the house, antiques and jewelry (you should make this
decision with the assistance of your attorney). All these Valuaddns will
detefmiﬁe whether of not an estate tax return is due (which may be the case if
the estate exceeds a certain size, even‘though thete may be no federal estate
taxes due upon the death of the first spouse). These valuations will also be
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necessaty for purposes of determining whether the establishment and funding
of the sub-trusts is warranted and will need to be used duting the allocation of
assets between those sub-trusts. Finally, even if no estate tax return is due and
no sub-trusts are fo be established and funded, these valuations will be
impottant for future capital gains/income taxes of the Sutviving Spouse or
othet beneficiaties. Note: If the Trustor of the Trust owned assets in another
state, a sfafe inheritance or estate tax return may also be due there and, in rare

cases, there may even be some taxes to be paid to that other state.

0 Now, go ahead and read the rest of this Manual, beginning with the
Chapter, “Reviewing the Trust (and Other Estate Plan Documents)”. Before
you proceed, it’s 2 good idea to schedule your free initial consultation, if

you qualify, with The Vacek Law Firm, PLLC, unless you have already done

so!

| 4-11 ‘
© 2007 The Vacek Law Firm, PLLC (Under License 1-800-229-3002
| P45




CHAPTERS5

CHECKLIST OF IMMEDIATE ACTIONS
UPON THE DEATH OF AN INDIVIDUAL
(OR THE SURVIVING SPOUSE) |

This Chépter is désigned to enable you, the person named as the “Successot
Trustee” in someone’s Living Trust, to handle the affairs of the Trust when the Trustor
is an uninarried.‘mdividual, or a widow or widower (and is now the second spouse“to
die). You may be the child of the deceased Trustor, or a distant relative, friend or
independent third-party steppiﬁg in. "This is not intended as an exhaustive ot detailed list
of all the actions which should Be taken by you as Trustee. Rather, it is intended to give
you a brief, general checklist which will heip you immediately step in and handle those
vitéms that demand your attention first. After reviewing this check]jst, it is recommended
that you then read throuéh the rest of this Manual (beginning at the Chaptet,
“Reviewing the Trust (and Other Estate Plan Documents)”). These other portions of

- the Manual will provide you with signiﬁcantly more detail and explénation of the actions

on this checklist, as well as the further actions you may need to take as Trustee.

The following actions are recommended upon the death of the Ttustot, when he

ot she is an individual or the second of a martied couple to die:

U If you are a close family member, and\theTrustcSr’s death has come suddenly,
“ the most important thing is to take care of yourself first. Shock and trauma
can take unexpected forms. Most actions that will need to be taken do #oz
have to be done immediately and, if you act too quickly out of worty or
anxiety, you may do the wrong things and make bad decisions. The first

important deadline generally does not occur until nine (9) months after the
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date of death. You should contact a family member or friend who can spend
time with you, either by phone or in person, during the next few hours or
days, until such time as you are emotionally stable and can pursue the othér
items on this checklist. - Avoid entering contracts for anything while you ate
still in a highly emotional state, and avoid spending or lending large sums of
money.' Do NOT make any financial decisions that involve moving title to
assets, selling or reinvesting accounts until you consult with an attorney
and/or CPA, as such actions may have adverse tax cbnsequences and violate

the terms of the Trust.

U Contact by telephone or otherwise notify the immediate family, close
~ friends, business colleagues and the Trustor’s employer (even if the
Trustor had élreédy retired, as there may be some benefits available). If the
Trustor was a client of The Vacek La{v Firm, PLLC, see his or her “Estate

- Planning Portfolio” three-ring binder and then turn to the tab entitled

“Other” for the persons to contact and how to teach them.

0 Arrange for the care of members of the immediate family who may need
continuing personal attention, including approptiate in-home living assistance

or childcare.

U Notify a funeral director and clergy, aﬁd make an appointment to
discuss funeral arrangements. Consult the “Other” tab and ' the
“Directions to My Representative” sections of the The Vacek Law Firm,
PLLC “Estate Planning Portfolio” binder for the names and phone numbers

of any parties the Trustor may have selected and any special requests.
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U Request several copies of Trustor’s death certificate, which you’ll need
for his or her employer, life insurance companies and for your attofney for
legal procedures. Additiona_lly, you will need one (1) original death certificate
for each parcel of real property and Deed of Trust owned by the Trustor.
It’s easier gd have the funeral ditector o mortuaty obtain these for you, than
for you to obtain fhem later on your own, so simply ask the funeral ditector or

mottuaty for mote than you think you will need.

0 Locate the Trustor’s important papers, including the Living Trust and
other estatev‘planningdocuments (copies of which should be found in his ot
het Vacek Law Firm, PLLC “Estate Planning Portfolio” binder). See the
Chaptet, “Reviewing the Trust (and Othet Estate Plan Documents)”. Also,
inventory the safe deposit box, if any. Gather as many of the Trusfot’s papers
as possible, which could include statements of various accounts and assets, tax
returns, deeds, insurance and annuity policies, etc. Realize that this
information gathering process may not be completed all at once and may take

several weeks.

L If you do not reside with the Trustor, chénge the Trustor’s mailing
address with the local postmastet so that you can receive his or her mail.
You will need to complete a Change of Address Form é.nd submit it to the
U.S. Postal Service. It may be done online through www.usps.com. Proof of
your authority to change the mailing address 1s typically not required. This
‘address change will be valid for only a limited number of months, so as mail
comes in, you should notify any senders that future correspondence should be

mailed directly to your address.
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O Notify the Vacek Law Firm, PLLC (or another qualified estate
planning and administration law firm) and make an appointment to
review the Trustor’s estate planning documents, discuss any possible state and
federal death taxes due, go over any disclaimer (which must be made within 9 |
months of death) or other possible tax plarming,’ determine if a court probate
will be fequired for any assets not in the Trust name, and assist you with some
of the remaining items on this checklist. (The Vacek Law Firm, PLLC offers
a free initial consultation, if you qualify, even if the estate plan was not

prepared by them.)

[ Take the legal stepé necessary for you to assume the position of
Trustee. If you were already serving as a Co-Trustee with the Trustor, you
may be aBle to act as a sole Trustee/owner on certain accounts without
requiting further legal documents. However, it is still advisable that you
“pursue the following steps in order to take over other matters as sole Trustee.
If you are the first Successor Trustee named in the Trust, the process of
propetly installing you as acting Trustee uéua]ly simply involves obtaining a
“Trust Cm‘zﬁmz‘z'on"’. This is a document prepared by an attorney that verifies
your éuthority to act as Trustee under the terms of the Trust; that way, you
will be able to transact business more quickly and smoothly with third parties,
such as bdnks, mutual fund companies, real estate escrows, etc. If yéu are not
the first Successor Trustee named in the Trust, the process may be more
complicated and involve the resignation or temoval of a prior Trustee, or that
Trustee’s death certificate, before you. can obtain the Trust Cettification.
Sometimes, a prior Trustee, the beneﬁciarieé ot a special party to the Trust
(such as a “Special Co-Trustee” or “Ttust Protector”) may have the authority
to appoint and install you as Trustee and this may need to be done befote you
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can obtain the Trust Certification. If all of these options fail to install you as
the new Trustee, you may need to file a peﬁtion with the Probate Court.
Regardless of the procedure used, you will likely need a Trust Certification
when dealing with thitd-parties. (For more details, see the Chapter, .

“Transition to Another Trustee”).

U Once you have been installed as Trustee, you shoula notify the next
' Succeséor Trustee as well as the beneficiaries of the Trust. The people
you will be required by law to notify and how you must notify them will be
determined both by the Living Trust document and state law, so you may
want to consult an attorney. (See the Chaptér, “Transition to Another

‘Trustee”).

O Establish immediate control over the assets in the Trustor’s home. You
may need to place valuables in safe, locked places and may even need to

~ change the door locks in order to prevent “beneficiaty raids”. You may also
want to write down a simple inventory (not necessarily in complete detail), just

in case beneficiaries statt to “borrow’ items.

U Terminate any credit cards in the Trustor’s name. Let the credit card
companies (as well as mortgage companies, utlities and other known
creditors) know about the Trustor’s death and when they can expect payment;
they usﬁally will give you a “grace period” and agree to waive any late charges.
You may also want to ask your attorney whether a formal notice to creditors

should be published ot mailed.
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U] Notify the Trustor’s financial counselor and accountant or tax preparet,
of use your own or obtain a new one to assist you as Trustee. Decisions may
need to be made soon regarding sales and/or repositioning of financial assets,
and tax planning, and estimated tax payments and tax returns may become
due. A hew taxpayer identification number may need to be obtained for ‘the

Trust (see the Chapter, “Income Taxes”).

U Telephone the Trustor’s employee benefits office (whethet or not he ot
| she was retired) with the following information: name, Social Security number,
and Your name and addtess. The company will also likely require you to send
in a death certificate so it can then begin to immediately research and process

any benefits to which the Trustor and his or her beneficiaties may be entitled.

U Notify your Social Secutity office of the death. ILook for the address

under U.S. Government in the phone book.

U Notify the government agencies which provided any federal or state
benefits to the Trustor, such as Supplemental Security Income (“SSI”), stafe
disability income (“SDI”), Medicare and Medicaid. Contact the local program

- office and provide the same information as to the Trustor’s employee benefits
-office above. You may be asked to fetum the last payment and/or to
reimburse the benefits previously paid; if so, you should seek the assistance of
an attorney who is an “Elder Law” Specialist to assist you. (The Vacek Law
Firm, PLLC can refer you to such a Specialist). If the Trustor was ever in the
service, he or she may have available certain beneﬁts through the Veteran’s

Administration which you should check into.
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o Notify appropriate accident and/or life insurance companies. Give the

same information as with the Trustot’s employee benefits office above and

- ask what further information is needed to process your claim. It may be

important to make insurance claims as soon as possible, so you can get

immediate cash to pay vatious expenses. If the Trustor’s death is a result of

an accident whete a third-party was involved, such as an auto accident, you

may wish to consult with an attorney about possibly pursuing a legal claim on

the Trustor’s behalf (The Vacek Law Firm, PLI.C can assist you in finding a
Specialist to handle this matter).

U Actively take over management of Trust property. As Trustee, it is your
duty to manage ‘the affairs of the Trust to the same degree as would a
teasonable, prudent person. This duty includes placing cash assets in interest-

‘ beariﬁg accounts, refraining from speculative iﬁvestments, paying bills in a
timeiy fashion and mamtalmng proper records. You are permitted to delegate
some of these duties to responsible professionals and pay their reasonable fees
from the Trust.. (For mote detailé, see the Chapters, “Your Trustee Duties”,
f‘Your Liability as a Trustee”, “‘Maintairiing Title to Assets, Transacting
Business and Paying Expenses”, “Investing Trust Assets”, and

“Recordkeeping”).

[ You should be sute that all liability, ﬁré, homeowner’s and personal
property insurance policies are (and continue to be) in force and effect
and 'have been “endorsed” to the Trust, naming you as Successor
Trustee. Should thete be no such insurance coverage on real and personal
property, you should consult with an appropriate insurance agent to review

~ your needs and obtain adequate coverage. (It’s probably a good idea to have
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an insurance agent review all the ones already in place too, to be sute they are

adequate based on the cuttent market values of assets.)

U Do NOT withdraw or rollover any annuities, corporate retirement plan
benefits and IRAs without first seeking the advice of your attorney,
accountant and/or financial adviser. Premature withdrawal of these
assets, or even just moving them to another place or re-titling them, rnay‘
cause undue immediate income tax consequences. Note: thete may have been
a required withdrawal of a portion of these in the year of death, so again you

should consult with these advisers.

L] Consult with an accountant, at the earliest possible time, to help you
establish a recordkeeping system, as the accountant will not only need
organized information for tax purposes, but you may in the future be required
to provide an accutate accounting to the beneficiaties. (See the Chaptet,

“Accounting to the Beneficiaries”).

U Refrain from making loans, gifts or distributions to or for the benefit of
anyone, without first going over the Living Trust document with an attotney
and determining the extent to which such loans, gifts or disfributions are
permitted and are advisable. In some cases, the Trust document may require
distributions of income or assets to be made to beneficiaties shortly after the
Trustor’s death (See the Chapters, “Reviewing the Trust” and “Making

Distributions to the Beneficiaties™).

U Check with the attorney as to the advisability of your executing a

“HIPAA Authorization” and providing it to the next Successor Trustee, in
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the event you are unable to act at some time in the future. (See the Chapter,

“Transition to Another Trustee”).

U Obtain appraisals of the value of the Trust assets as of the date of -
‘death. (You rhay also have to value assets outside of the Trust in which the
Trustor may have had an interest, such as those held in the Ttustot’s name
‘alone or jointly with others). 'These valuations should be done by qualified
~appraisers wherever possible, particulatly with respect to any real estate. The
attorney may assist ybu with choosing approptiate apptaisers. A financial
adviser may be able to assist you with the valuation of any stocks, bonds,
mutual funds, limited partnerships and aﬁy other investménts traded on
matkets. - You may ot may not need an appraisal of the Trustor’s personal
propeffy around the house, antiques and jewelry (you should make this
decision with the assistance of yout attorney). All these valuations will
determine whethet or not an estate tax return is due (which may be the case if
the estate exceeds a certain size, even though there may be no federal estate
taxes due). These valuations will also be necessaty for purposes of making

' distributions to the beneficiaties (or to new “sub-trusts” for them, which
spring out of the Trust, and will hold their inheritance). Finally, even if no
estate tax teturn is due, these valuations will be important for future capital
gains/income taxes of the beneficiaries. Note: If the Trustor of the Trust
owned assets in anothet state, a sfa/¢ inhetitance or estate tax return may also

be due there and, in rare cases, there may even ‘be some taxes to be paidb to

that other state.
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1 Now, go ahead and read the rest of this Manual. Before you proceéd, it’s a
- good idea to schedule your free initial consultation, if you qualify, with
'The Vacek Law Firm, PLLC, unless you have alteady done so!
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CHAPTER 6

| - REVIEWING THE TRUST |
(AND OTHER ESTATE PLAN DOCUMENTS)

It is critical that you review the Living Trust document (as well as cettain other
estate plan documents) vety eatly in the process of taking over as Trustee. These

documents essentially set out “the terms of your employment”.

| First, you must make sure that you have collected all the latest
documents. For example, the Trust may have been amended, possibly more than once,
and those amendment documents may have made substantial changes to the otiginal
Trust. The same may be true of the Will, which may have been changed by a “Codicil”.
With respect to the health documents (discussed below), it will be important to have the
newest ones, since older ones fnay have been superseded by newer versions. If the
~Trustor is a2 Vacek Law Fitm, PLLC client, he ot she will likely have a blue “Estate
Planning Portfoﬁo” three-ring bindet, where mostly unsigned copies of documents are
kept. HoweVer, it is possible that newer documents have been executed and copies do
ndt appear in this binder; you should also, therefofe, look to find any large size, blue or
brown folders that contain all of the otiginal documents togethet with amendments.
You aléo need to check the Trustor’s “hiding places” in the home (including any safe)
and any bank safe deposit box (note: in order to access the safe déposit box, you may
h néed to bring a copy of the Ttrust document you have a]ieady located showing you as

next Successor Trustee).

Other documents you should look for include: other trusts (such as an “IRA
Inheritance Trust™, Irrevocable Life Insurance Trust, etc.) ; if the Trustor was matried;
Durable Power of Attotney (a financial power of attorney); HIPAA Authotization;
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Physician’s Directive and Medical Power of Attotney. (The two documents known as
“Medical Power of Attorney for Healthcare” and “Living Will”; and any business entity
| documents (such as corporate minutes and bylaws, family limited pattnership agreement,
buy-sell agreement, etc.). When you look through the Vacek Law Fitm, PLLC “Estate
- Planning Portfolio” bindet, be sute to page through all of it and check the front and
back pockets for such things as petsonal properties lists, special instructions ot wishes,

legal documents prepared by other attorneys or handwritten Wills.

Once ’you have made a diligent seatch for the latest Trust document, you should
then refer to the “Flow Chart” placed in front of the Trust document in the Vacek
Law Flrm, PLLC “Estate Planning Portfolio” binder. If the Trust was prepared by
someoﬁe else, there may be a Summary letter or summary page accompanying the
Trust document. Your teview of these will help give you a quick overview of the
estate plan and how it wotks, particulatly with tespect to the manner in which the Trust
will be distributed. Once you have conducted this review, ybu may then wish to make
an appointment with a qualified estate and trust attorney to assist you in the more

“detailed review of the Trust document. (The Vacek Law‘ Firm, PLLC, offers a free

consultation, if you qualify, even if the Trust was not prepated by them).

If you prefer to do your own detailed review of the Trust prior to meeting
with an attorney, here are a few helpful tips. First, realize that the Trust and other
documents are written in a specialized language often teferred to as “legalese”.
Although it may appeat to be English, and therefore you would think that you should be
able to understand it, reading these documents is similar to reading a technical manual
for a sophisticated piece of machinery. You may find yourself frustréted because, for a
non-attorney, it may be very difficult to read and understand. The key thing is not to

allow this difficulty to cause you to proctastinate and not move forward with your
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- obligations as Trustee; if you “hit a wall” in reviewing the document, be sute to see an
attorney right away. Second, if you are able to read through the document and

understand it somewhat, you may want to put notes in the margin of a copy of the

“document, or use Post-It Notes to help identify key items and indicate items you do not

undetstand. This will greatly assist you when you have the meeting with the attorney.

The major portions of the Living Trust which you should tead first are: the
“Trustee Succession” provisions; the “Trustee Powers”; and, the “Distribution”
provisions.l When reviewing these sections of the Trust, you will want to pay special
attention to the following types of items. With respect to the Trustee succession
~ provisions, you will want to check whether there is to be a “Co-Ttustee” acting with you
and you should note who the next Successor Trustee (after you) is, so that at some point
you may contact him ot her to “place him ot her on deck” if they ate needed in the
future. With reépect to the “Trustee Powets” section, you will want to note whether
thete are any special provisions such as with respect to restrictions on investing and
selling Trust assets and the right to permit beneficiaties to live on Trust property. You
should also note whether there are any “Special Co-Trustee”, “Administrative Trustee”
~ or “Trust Protector” provisions, as these may impact you while serving as Trustee. With
respecf to the “Distribution” provisions, you will want to note fhe following: whether
there are any specific bequests of particular assets to particular people (ot to their shares
of the Trust); any restrictions on the use and/ot sale of assets (such as a beneficiaty’s
fight to residé on a particular property or right of first refusal to purchase a particular
propetty); and most importantly, to whom, when and how distributions are to be made
from the Trust (including any powers of appointment given to beneficiaries, which may
allow them to change the otiginal terms). Sometimes the Will may have proAVisions that
add to or supersede those of the Trust. Obviously, there is much more detail to be

reviewed in the Trust and Will and you should do so with the assistance of an attorney.
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When you have your initial meeting with the attorney, be sure to bring‘all
of the legal documents we instructed you to find. While the Living Trust may
represent the “engine” of the estate plan “vehicle”, the other documents may reptresent
the “transmission”, “wheels”, “brakes”, etc. that support and to an extent intetrelate and
interact with the Living Trust. By bringing as many of these documents as you can find
to the initial attorney meeting, he or she will be able to give you a more accurate

ovetview of how the estate plan will work. Priot to seeing the attotney, it’s a good idea
p g Y. g

to review the Chapter, “Tips on Working Successfully Working with an Attorney”.

After the attorney reviews the vatious éstate plan documents, he ot she may note
issues that may exist because of particular unclear or wrong drafting language, changes in
the law and/or changes in the circumstances of the beneficiaties. If the Trust or other
documents require further clarification, reformation' or modification, this may be
acéoniplished through a Family Agreement between the Trustee and the beneficiaries, or
through an order of the Probate Court judge (See Chapter, “Tips on Working
Successfully Workjng with the Beneficiaries”). Note: In certain Trust documents, there
| may also appear the option of having the “T'rust Protectot” (ot some other independent
party specified) make reformations ot modifications to the Trust without the need for a

Family Agreement or Probate Court order.
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CHAPTER 7

TIPS ON WORKING SUCCESSFULLY WITH AN
- ATTORNEY (AND OTHER PROFESSIONAL ADVISERS)

Véry often, we find that Ttustees have never wotked closely with an attorney or
cher professional advisers (such as a CPA, or financial adviser) on irnportaﬁt legal
7 matters.  Worse yet, Trustees may have certain prejudices or misconceptions about
attorneys and other prbfessional advisers which can create obstacles in working closely
| ,énd successfully with them. The following are a few quick tips on how you can best

wotk, efficiently and amicably, with the attotney and other professionals you may need

from time to time.

e Usea Specialist; Try to use a “specialist” when engaging the assistance of
any attorney, CPA, and other professionals. By this, we mean a specialist in
handling estate and Trust mattets. You are not required to work with the
attorney who drafted the estate plan. Some attorneys may have drafted
numerous Living Trusts and estate plans, but have only administered a few.
Some attorneys are knowledgeable and expeﬁenced in certain aspects of
Trust administration, such as inventotying, accounting and disttibution of
assets, but not in other areas such as the “ABC allocation” on the death of
the first spouse of a matried couple, or prepating the estate tax return (Form
706). Similatly, some CPAs are excellent at preparing income tax returns for
the Trust but haven’t done many estate tax returns. You may need morte
than one specialist to act together as a team in assisting you. If you need
help in séarching for an attorney, you might look for a local member of

certain - professional  organizations,  such  as  WealthCounsel
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(www.wealthcounsel.com). You may also contact the State Bar for “Board
Certified Specialists” in estate planning and probate law that may be in your
area. The attorney you select méy then help you find an appropriate CPA,
financial adviset, appraiser, etc. We recommend that you see the attorney
first, since he or she is usually in the best position to “quérterback” the team

of professionals when it comes to estate and trust administration.

e Be clear on what are your responsibilities and what are the attorney’s
or other advisers’ responsibilities. For example, you may be responsible
for collecting all required asset information and valuations. 'The attorney -
may be responsiblé for preparing all necessaty legal documents, including te-
titling of assets and even certain tax returns. Normally, the attorney will
outline in his or her engagement letter and initial correspondence to you, in
detail, your respective tesponsibilities. Keep in mind that the attotney has no
responsibility or duty to advise the beneficiaries, as he ot she only represents

you as the Trustee.

. Clearly understand how fees will be charged by the attorney or other
advisers. Will YOu be charged based on an houtly rate as wotk is done, én a
fixed or flat fee basis, or on some percentage of estate Valueror assets under
management, and will your payment be partly due up front and partly when
the wotk is completed? What setvices will be included and what ones will
not?  Will you be billed extra for phone calls, meetings, copying costs, court
costs, messeﬁger costs, etc.? These should all be answered clearly in the
adviser’s engagement letter, which should be tead by you and signed in

advance of the adviser commencing work.
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e Immediately establish with your attorney and other advisers the most
efficient manner of communication. Typically, the attorney or other
advisers will have their own “protocol” of how they will handle your phone
calls, e—maﬂ,‘and other cotrespondence. Usually, it is best for you and the
adviser to designate a paralégal or staff person as the one ybu turn td first for
assistance and, when necessary, you can use this person as an jilterrnediary to
gét questions answered and thihgs done more quickly (realize that the
professional may often be tied up during the day in meetings. or on other

phone calls).

e Manage your expectations by having a clear understanding with your
attorney or other adviset, up front, as to when your phone calls will be
returned and tasks will be completed. Repeatedly.' contacting your
adviser, and becoming increasingly anxious or upset when each phone call is
not immediately returned, does not help get matters handled in the most
calm and efficient matter. As stated above, the attorney may designate a
contact persbn for you to call. Alternatively, you may want to schedule
periodic meetings with the attorney ot other adviser and save your non-

urgent matters to be dealt with at those meetings.

e Respond prornpﬂy and as completely as possible to requests made by
your attorneys and other advisérs. When they receive late or incomplete
infotmation from you, this may make it difficult and even impossible for
them to complete their tasks in a ‘tir‘nely and accurate mannef. | By providing
important information at the last minute, you can also place undue pressufe
on these professionals and cause mistakes that might not ordinatily happen.
Since you, the Trustee, are primatily responsible and potentja]ly petsonally
liable for not only your own actions, but the actions of other professionals
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whom you hire, it is irnportant that you give them the appropriate

opportunity to do their jobs calmly, completely and accurately.

e  Always be civil and courteous with the professional and all members
of his or her staff. Handling the administration of a Trust can, at times,
become aggravating and emotibnal, particulatly because you are not only
deah'ng with the disability or death of someone who may have been close to
you, but you may also have to deal with friends or relatives who are the
beneficiaries and they may, from time to ﬁme, not be very civil and courteous
to you. Itis important that you not transfer your or the beneficiaties’ anxiety,
upset or anget onto the professional and his ot her staff, as this most always

Wﬂl be counter-productive and may even result in the attorney or other

professionals tefminating their relationship with you.

e If you ate unhappy with your relationship with the attorney or other .
professional adviser, first let him or her know and give him or her a
reasonable opportunity to “correct” any issues that have arisen, and if
then you don’t get results you should not delay in terminating the
relationship and transferring the matter to another qualified
professional. You do not want to wait until the last minute to do this,
otherwise, as Trustee, you may be held liable if important matters are not

attended to propetly and timely.
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CHAPTER 8

TIPS ON WORKING SUCCESSFULLY
WITH THE BENEFICIARIES

It is irhportant to, as much as possible, keep your Ttustee relationship with fhe“
beneficiaties on a “strictly business” level. Since the beneficiaties may be friends ot
relatives of yours, inter-personal histories and previous emotional issues can often

| surface and may make it difficult for you to carty out your duties. You can keep these
~ issues from flating up and making the Trust administration more difficult, if you follow

~ these few, important tips below.

e Be clear with the beneficiaries, from the very start, as to what will be
| your responsibilities and what will be theirs. In particular, it’s important
~ to explain to them when and how you will be keeping them apprised of

Trust matters and, when approptiate and necessaty, providing them with
financial accountings. Bxplain that they will be responsible, when necessaty,
to assist you with collecting assets and information and they must not
intetfere with your actions ot take it upon themselves to géther or sell Trust
assets. You may wish to establish these respective responsibilities by having
one ot more of the beneficiaties attend your initial conference with the
Trustor’s estate planning attorney (or other attorney of youtr choosing).
That way, the beneficiaries will be imrnediafely brought into the process,
have it explained to them, and questions and issues can be resolved up front
before they become major problems and conflicts. At this meeting, the
attorney can also explain to the beneficiaries that he does not represent them

individually, only you as the Trustee, and propetly advise them of the need
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for them to obtain separate legal counsel, if they so wish; this will help cut off
your tesponsibility and liability to answer beneficiaties’ questions and take
actions on behalf of the beneficiaties that go beyond your Ttrustee duties and

could eventually get you into trouble.

e Manage the beneficiaries’ expectatiohs. Again, the attorney may be able
to assist you hete. The beneficiaties need to have a clear idea of what the
timing and manner of your response will be to their questions, phone calls, e-
mails, and other cotrespondence (also see the next tip below). If a
beneficiary will be having his or het inheritance held in Trust, rather than
distributed out directly to him or het, you should set up a clearly defined
system for periodic meetings, defer non-urgent matters until then and use
those times for determining their needs, paying their bills and/or disttibuting

money to them.

e Establish your communication “rules”. What is your preferred manner
for beneficiaties to contact you - - by phone (and at which phone numbet),
e-mail, fax, or regular mail?  When is the best time for them to contact you?
How soon after their contact can they expect a response from you and in
what manner? How often ot when will you hold periodic meetings and/ot -
provide them with repotts ot accountings? Once these rules have been set
and expléu'ned to the beneficiaties, be firm in enforcing these rules. If a
beneficiary repeatedly acts in violation of these rules, you may have to let him
ot her know that you will no longer deal with him or her unless and until
they obtain their own legal counsel and then you will deal directly with that
counsel; of, you may threaten to resign as Trustee unless the beneficiary
starts obeying your rules (this may be patticulatly effective if the next
Successor Trustee is likely to be less “friendly” to the beneficiary)!
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e Be civil and courteous at all times. This may be x‘rery difficult when a
beneficiaty becomes frustrated with the pace of the Trust administration,
which typically can take anywhere from six months to two yeats, or a
‘beneficiary is emotional, greedy and/ of contentious. If a beneficiary deals

‘ with you in an uncivil or discourteous mannet, you need to immediately put
your foot down and let him or her know that you will not deal with him or
het until he ot she has calmed down and can communicate with you
appropriéfely. If a beneficiary continues to be uncivil, discoutteous or
contentious \ﬁth you, you need to then advise that beneﬁciary that he ot she
should obtain their own legal counsel and have that legal counsel contact you

in their place.

e Keep your emotions out of it. You must keep your personal feelings
toward a beneficiary, whether gobd ot bad, from influencing your decision-
making. This can often occur when a beneficiary is also a relative of yours.
'Decisions based upon emotion, rather than reason, may cause you to
unconsciously breach your duties as Trustee and subject you to liability. If

~ your position as Trustee becomes an “emotional hot seat”, you may need to
consider bringing in a Co-Trustee (if the Trust document perrrﬁts) or
tesigning and bring in the Successor Trustee or Co-Trustee. If a beneficiary
 is intentionally causing you emotional strain, you can explain that you will
bring in a Co-Trustee or the Successor Trustee, who may be a lot less
compassionate and responsive to the beneficiaty’s needs - - often times the

beneficiary will then decide to “clean up™ his ot her behaviot!

e Respond timely to beneficiaries’ phone calls, other communications
and reasonable requests. If you are unable to immediately do so, at least
get back to them right away and let them know the specific time frame and
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manner in which you will respbnd fully to them.  Then, make sure you
calendar this for yourself and do follow-up 1n the time and manner promised.
Your attorney may be a big help to you in managing tesponses to
beneﬁciaries,‘ but be conscious of the fact that the attorney may not expect
this to be a part of his or her job, patticulatly if you have engaged the
attorne;y'on a fixed or flat fee basis and the attotney has only built in a limited
amount of time for dealing directly with beneficiaty issues; be awaré that you
may need to pay additional fees if the attorney rﬁust repeatedly help you in
dealing with the beneficiaties, but on the other hand those additional fees

may be well worth it!

e Understand the beneficiaties’ rights. These may Véry depending upon
state law and the Trust document itself. Generally speaking, the rights of the
beneficiaries include, but are not necessarily limited to: teceiving a copy of
the Trust document (and possibly other pertinent legal documenfs);
' hdtiﬁcatiOn of a change of Trustee; obtaining notification of any coutt filings;
getting a list of the original Trust assets and their values; receiving a petiodic
accounting (see the Chapter, “Accounting to the Beneficiaties”); depending
on the terms of the Ttust, requesting distributions when they need them,
provided they can justify the reason and pfovide any necessary backup;
subject to the lirrﬁtations of the law and the Trust document; challenging
your Trustee actions and/or removing you as Trustee; and obtaining a list of
the assets upon distribution frofn the Trust and their values. (Also see the

Chaptet, “Your Trustee Duties”).

* Resolve any disputes between you and the beneficiaries as quickly as
possible and in the most friendly and inexpensive manner possible.
First, attempt to put together an agreement of all the patties. This may
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sometimes need to be memorialized in writing and signed by everyone. The
beneficiaries may need to be represented by independent counsel ot waive
their right to this independent representation. If that doesn’t work, then look
t6 the Trust document for any dispute resolution procedure that may be
outlined there; for example, it may dictate ot petrmit the use of an arbitrator
or mediator, a panel of advisers, ot a thitd party “Trust Protectot” to resolve
disputes. Next, if the document does not provide a definite dispute
resolution process, you may wish to voluntarily seek a third partjr mediator
for your dispute; there are numerous ways to obtain the setrvices of such a
mediator, including contacting the State Bar Association, the American
Arbitration Association, ot the Ametican Mediation Association. If all that
‘dQesn’t wotk, then yout last resort is to go to Probate Court. Obviously,
because of the delays, expenses, and publicity involved, this is your least
desitable option.” However, in terms of protecting you, the Trustee, from
| personal liability, seeking a court determination and court ordet may
sometimes be the most appropriate alternative. You should consult with an
attorney when undertaking any dispute resolution to be sure you are handling

it in the most approptriate manner.
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CHAPTERY9

YOUR TRUSTEE DUTIES

As a Trustee, you have the legal status of a “fiduciary.” What this means is that
you are acting on behalf of others (the Trust beneficiaries) and you owe to them certain
legal duties. Another way to look at this more simply is that, as a Trustee, you have been

placed in a position of “trust.”

The extent of your duties depends somewhat on the language of the Trust
document itself. However, regardless of the Ttust document, most states impose certain
legal duties ot obligations upon you in their laws, often known as their “fiduciary”, “trust
administration or “probate” statutes. Keep in mind that both the Trust document and
specific state Jaw may need to be consulted (which is another reason you may want to

engage an attorney to assist you).

The checklist below is intended as only a very general and btief overview of your
major Trustee duties. Also, be aware that we have not included, in the checklist below,
cettain other duties that ate desctibed elsewhere throughout this Manual. If this
checklist of duties seems a bit overwhelming, just remember that you will be fine so long as
Jou exercise some good, honest common sense and seek qualified professional advice whenever

you are unsure of your duties.

Your Trustee duties include, but are not limited to:

U Duty to identify and locate Trust assets. If you ate also acting in the
capacity. of the executor under the Trustor’s Will (which “pouts ovet”

assets into the Trust if they weren’t transferred into it during the Trustot’s
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lifetime) you must also identify and locate any assets which the Trustor
rﬁay have had outside of the Trust; You may want to consult with the
’Frustor’s attorney, CPA, financial adviser and other professional advisers
to help identify and locate all the Trustot’s assets. Also, if the Trust was
prepared by The Vacek Law Firm, PLLC, you should look for the
Trustor’s burgundy or blue three—ring‘ binder which on the outside reads
“Bstate Planning Pottfolio”. Thete ate a few tabbed sections of that
portfolio binder entitled “Title Transfer Documents” and “Otganizational
Lists” which may contain valuable information (if they were completed by
the Truétor). Also, look in the front and back pockets of the binder for
any such information. You should teceive and review all of the Trustor’s

- mail, which may contain statements of aséets, property tax bills, and other
documentation that may evidence the existence of assets. You should
search the home, safe deposit box, and any other known “hiding places”
. for lists of assets, statémenté, certiﬁcates, deeds, promissory notes, and
valuable petsonal property ‘h'ke jewelty. Look at the Trustor’s insurance
coverage for a list of any valuables as Weﬂ. You should, as soon as
possible, make a list of all valuable items in the Trustor’s home (hot
necessatily every little item), just in case others decide to start “borrowing”

things!

L Duty to control, maintain and preserve Trust property. You need to
place valuable petsonal property undet yout immediate control, like
securities, deeds, promissory notes, jewelry, valuable antiques, etc. You
should take these items and put them in a safe place or safe deposit box.
You need to maintain, repair and preserve certain Trust assets, such as real

estate, and preserve Trust principal by investing wisely (see the Chapter,
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“Investing Trust Assets”). You also need to maintain insurance coverages
on real estate and personal property and be sure that they ate updated to

reflect current market values.

L Duty to keep Trust property separate and identified as Trust
property. Trust property should propetly be held in the name of the
Trust. Your name may appeér on title as Trustee of the Trust, but Trust
property should not be held in your personal name alone (see the Chapter,
“Maintaining Title to Assets”). Be careful not to commingle Trust

property with any of your own personal propetty and assets.

D Duty to follow the terms of the Trust and the laws governing Trust
administration. You should be familiar with the tetms of the Trust and

~ be sure to catty them out (See the Chaptet, “Reviewing the Trust (and
Other - Estate Plén Documents)”). The laws governing Trust
administration are discﬁssed vgenera]ly throughout this Manuai. (For more
detailed information regarding Texas law, see the Texas Trust Code,
Section 111.001 and following,) If you have any doubt whatsoever as to
whether you are propetly fo]lowing the terms of '£h6 Trust and the laws
governing Trust administration, you should contact a qualified estate

attorney right away.

[ Duty to exercise the standard of care of a “prudent” person under
like circumstances. If you have special skills that should assist you in
Trust administration, such as an accounting, legal ot business background,
you may be held to a higher standard based on those skills. Basically, you
need to act carefully and reasonably, regardless of yout background and

skills.
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U ’Duty of loyalty and impartiality. In taking actions as a fiduciary, you
must solely consider the intetests of the Ttust beneficiaties as a whole, and
not your intetest as Trustee or as an individual beneficiary of the ‘Trust.‘
You must deal with beneficiaties impartially, and not favor one over
anothet, unless the Trust provides otherwise. In particulé,r, if you are also
a beneficiary, you must take great care not to even ﬁppear to favor yéurself
over other beneficiaries; the slightest “appeatance of impropriety” may
cause you trouble even if you've done nothing wrong. Also, when making
investment decisions you must not favor either the cutrent beneficiaries or

~future or remainder beneficiaties, unless the Trust directs you to (see the

Chapter, “Invéstjng Trust Assets”).

U Duty to avoid conflicts of interest. You must not engage in
transactions', either directly or through a third patty, that will involve, or

- potentially create, a conflict of interest between you and the Trust, or
between you and the Trust beneficiaries. For example, if ybu are a
professional or own a business, you should not engage your own ot your
businesses’ setvices. You may not take actions that benefit you or
someone telated to you, to the cutrent or potential detriment of the
beneficiaries, and you cannot use Trust propetty for your own profit, or
fot any other non-Trust purpose. For example, unless special Trust terms
permit, you should not invest Ttust assets in your own business or use
Trust assets to acquire properfy from you; you should not purchase
propetty from ot take loans from the Trust; and you should not co-own
property with the Trust. You may, under certain circumstances, take
actions that may othetwise be considered conflicts of interest if you first

obtain the informed consent of the beneficiaties or a coutt order of
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apptroval (see the Chapter, “Your Liability as Trustee”). Alternatively, you
may decide to simply resign as Trustee so that the conflict will no longer

exist.

J Duty to enforce claims of the Trust and defend claims agaihst the
Trust. For example, if the Trust is entitled to ownership or control of
assets not propetly in the Trust, ot to damages (such as by way a lawsuit
relating to the death of the Trustot), of to reimbursement by others for .
expenses paid, you have a duty to enforce these claims. If someone sues
the Trust, attempts to obtain ownership or control of Trust assets,
otherwise interferes with the proper administration of the Trust, or
contests the terms of the Trust, you have a duty to defend against them.
The expenses involved in enforcing or defending claims, including
attorney and other professional fees, niay usually be paid from the Ttust,
unless yout actions are unlawful or involve gross negligence or willful

misconduct, and so long as the expenses are reasonable.

0 Duty to act reasonably when exerciémg any discretion. There are a
number of situations whete the Trust document and state law may give
you a vatying degree of discretion in your decision making. Probably, the
biggest issues that will involve your discretion will include selling or
otherwise disposing of Trust property, allocating Trust assets to individual
beneficiaties” shates, and determining whether and in what amounts to
distribute to beneficiaties when the Trust provides for your discretion in
doing so. It’s usually a good idea to maintain, in writing, the reasons why
you exercise (ot decide not to exercise) your discretion in a particular way,

in case your action (or inaction) is later called into question.
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U Duty to account to the beneficiaries. The natute énd timing of this.
accounting will depend on the terms of the Trust, as well as state law.
Usually, this accounting will be required at least once annually, although it
’rﬁay be subject to being waived by the beneficiaties in the interest of saving
the time and expense involved (which may essentially come out of their
inheritancel). The accounting should include all Trust receipts (whether
income ot principal), expenses paid, and transactions (particulatly
purchases, sales, and opening and closing of accounts). You can obtain
professional assistance with this accounting and the cost of this accounting
typically can be paid from the Trust, (For more details, see the Chapter,

“Accounting to the Beneficiaries”).

| L Duty not to delegate improperly. As Trustee, you can delegate the
cartying out of certain tasks for which you cleatly need qualified assistance,

| such as the preparation of legal documents by an attdmey, preparation of

tax returns by a CPA, and investment of Trust assets by a financial adviser.

You may, from time to time, also delegate daily administrative items, like
Writiﬁg checks and managing real estate. Howevet; even though you may
deiegate certain tasks, you may not delegate your duties. In other words,

you are always ultimately responsible for propetly hiring; supervising and
monitoting those to whom you delegate tasks, to be sure that they do the

work correctly and in a manner consistent with your duties as Trustee.

Q  (If the Trust provides for Co-Trustees, in other words some
other person, bank or Trust company bas been named to act
along with you): Duty to be sure that all Co-Trustees participate
in the Trust Administration and Duty to prevent any other Co-
Trustee from committing a breach of Trust. Although the Trust
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document may provide for one Co-Trustee to délegate certain actions to
another, such as the ability to sign oh transactions, or checks, this does not
absolve the Co-Trustee who has delegated the task from petsonal
responsibility to be sute actions are taken propetly. In other words, you
may be held liabile for another Co-Trustee’s acts! Therefore, any
delegation between Co-Trustees should not be done lightly and, if done,
you should monitor periodically the actions of the Co-Ttustee to whom
you have delegated. The Trust document and local law may need to be
consulted to determine whether all the Co-Trustees, ot only a majority,
must agree upon and consent to certain actions. H any conflict arises
betwéen you and a Co-Trustee, you may each need to seek independent
legal counsel to represent you and detetmine the most appropriate

resolution process.

U Duty to maintain confidentiality. The Trust document, records and
accounting are to be kept confidential and only reléased to the beneficiaties
to whom you must give notice of certain actions ot to whom you must
account.  Generally speaking, the Ttust document does not need to be
filed with a court ot County Clerk’s Office, or otherwise made public
record. Obviously, from time to time, certain third patties like your

~attorney, CPA ot ﬁnaﬁcial adviser may requite access to confidential
information, ot tax authorities or real estate escrow ot title companies may
requite certain limited disclosures. You should always be cautious about
tevealing any confidential information and consult with your attorney first

if you have any doubts as to whether a disclosute is appropriate.
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CHAPTER 10

YOUR TRUSTEE POWERS

Hete, we examine in mote detail the powets givén to you as Trustee s that you
- may carty out the duties described in the previous chaptetr. Your powers are dependent
mainly on the terms of the Trust document. (In The Vacek Law Firm, PLIC Living
‘Trust, your prir_nary Trustee powers can be found undet the section of the Trust entitled,
“Our Trustee’s Powers”; othet, mote Speciﬁc powers can be found in vatious other
sections throughout the Trust.). Your Trustee powets are also dependent somewhat on
state law, which may supplement or even in some cases ovettide cettain provisions of

the Trust.

Listed below are the Trustee powets that generally apply in most cases. Note
that that we have mereiy named each of these powets, rather than goné into specific
detail as to the instructions, guidelines and limitations on the exercise of each of these
powers. You need to look at the actual Trust Ianguage for any specific
instructions, guidelines or limitations, and should also consult the other chaptets
of this Manual, before exercising the powers below, particularly those noted by

an asterisk (¥).

Your Trustee powets generally include, but may not be limited to, the powets to:
. Invest.*
. Retain property.
o Abandon propetty.
o Hold property in the name of the Trustee for the Trust.
®  Operate and sell a business.*
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. Manage securities.

. Purchase securities and bonds.
e ' Sell and lease Trust assets.
° Give financial assistance to the estates of the Trustor and the

beneficiaties (or to other trusts set up by the Trustor for the

beneficiaties).
o Lend money.*
. Borrow.
o Purchase and maintain insurance.
o Employ professionals and pay reasonable compensation.

. Pay expenses of the administration.

o Deal with creditors of the Trustor.

o Litigate (including defending against Trust contests ot other lawsuits).
o Make tax elections.

o Determine what is principal and income of the Trust.*

e  Exercise disctetion in payment of income and ptincipal to certain

beneficiaries.*
. Accept contributions to the Trust.

o Seek court reformation of the Trust agreement or modify its terms

by an agreement between the Trustee and beneficiaties approved by

the court.
o Pay income taxes.
o Pay estate, death and generation skipping taxes of the Trustor and
beneficiaries.
o Permit beneficiaries to use or reside upon cettain Trust assets.*
10-2 ‘ :
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e Delegate certain powers, such as banking authortity.*

o Make non pro rata allocations and distributions between and to

beneficiaties or their “sub-trusts”.

. Resigﬁ ot resttict your own powets. -
e Distribute assets in kind or liquidate them and distribute cash.*
. Pay your own Trustee fees.*
. Take actions to permit a beneficiary to obtain government

assistance (such as “Medicaid” nursing care benefits).
o Change the legal location or “situs” of the Trust.
. Ditectly ot indirectly call in a “Trust Protector’” ot third patty to

assist in taking actions outside your powers.*

Note: Thete may be a “catchall” provision in the Trust that enables you to have
any additional powers necessaty to carty out the terms of the Trust and your duties as
Trustee. However, these additional powers cannot be in violation of state law and
therefore you should consult with an ‘attomey before exercising any power not listed in

the Trust document.

Remember, although you may delegate some of your powers (if permitted under
the Trust document), such as signing on a bank account, you cannot delegate your duty
to catry out your powets propetly. You are responsible for any acts or omissions by

someone to whom you may delegate (seé the Chapter, “Your Trustee Duties”).
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CHAPTER 11

' YOUR LIABILITY AS TRUSTEE

You must always‘ be conscious of the fact that you may be held personally liable (out
- of your own pocket) for damages or losses to the Trust and its beneficiaries resulting
from your failure to exetcise your poﬁvers propetly ot to fulfill your duties as Trustee.
Your liability is established under state‘law and may only be restricted by the Trust

document or waived by the beneficiaties to a limited extent.

The best way to determine whether you have created or may cteate 2 liability for
yourself is to périodically review the Trustee duties and Trustee powers listed in the
preceding chapters (and in the Trust document itself). It simply isn’t feasible to list here

'every single potential liability you may have as Trustee.

You may be held liable if you do the opposite of any of the duties previously

listed (or misuse a power). This may include, but is not limited to, the vfollowing:

. Failing to maintain, conserve, and protect Trust assets.

e Borrowing or investing Trust assets for your own benefit (engaging in
“self-dealing” or acting with a “conflict of intérest”).

e Paying yourself excessive Trustee fees.

e Failing to invest Trust assets prudently.

e Failing to make distributions to beneficiaties in the time, manner, and
amounts provided for by the Trust (you basically have one year from the
Trustor’s date of death to begin making distributions to the primary or
current beneficiaries, particularly specific gifts of cash, or report to them
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why this is not possible and when they can expect to receive payment; you
may be “surcharged” for interest accruing after one year). (See the
Chapter, “Making Distributions to Beneficiaries”). |

e Failing to properly render accountings to the beneficiaties (however, these
accountings may be waived by the beneficiaties; see the Chaptert,
“Accounting to the Beneficiaries”).

e Incurring penalties relating to erroneous or late income, gift or estate tax
returns filed by you on behalf of the Trustor and/or the Trust (or relating

to your failure to file such returns).

If you have gobd reason to beliévé that an action yoﬁ intend to take may
somehow violate or appear to violate either your Trustee duties ot powers, you should
have an attdrney‘ assist you in sending a “Notice of Intended Action” to the
‘ béneﬁciaries. Then, if you do not receive any objections within a certain period of time,
| yoﬁ may proceed without liability so long as you do so exactly in accordance with the

terms of your notice. In some cases, you might want to go the extra step of having a
‘coutt approve your intended action before cattying it out. This gives the beneficiaties a
- forum to protest the action, provided 'they do so within a limited period of time, and
makes it much morte difficult for them to later argue that they were not given proper
notice, of they did not have an opportunity to obtain their own legal counsel and timely
object to the action. In most cases, if you simply keep beneficiaries informed of what
you are‘d(')ing ot intend to do, their consent rhay be amicably obtained without the need
for‘ formal written notice or a court order (see the vChapter, “Tips on Working

Successfully With the Beneficiaties”).

If you wish to protect yourself and the Trust and its beneficiaties, in the event

you may be accused of or held liable for an act or omission, you may want to obtain a
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“fidelity bond” or “etrors and omissions insurance”. These may not be required by
the Trust document, but may be a good idea if you can obtain them at a reasonable cost;
the expense of these may not be payable by the Trﬁst and you should ask your attorney
beforehand. |
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CHAPTER 12

MAINTAINING TITLE TO ASSETS,
TRANSACTING BUSINESS & PAYING EXPENSES

As a general rule, all assets should always be propetly titled in the Trust.
Typically, the ownership should reflect the following or similar wording, “your name,
Trustee of the _ Trust dated > The most notable exceptions to Wétch
out for are retitement accounts, IRAs and annuities. The transfer of title to these assets
itlfo the Trust may cause adverse income tax consequences. You should check with
your attorney, financial adviser and/or CPA who is familiar with the intricacies of these

accounts before attempting to re-title them.

All moneys teceived should also be deposited into an account in the name of the
Truét, including income from investments and proceeds from the liquidation ot sale of
assets. An interest bearing checking account should be opened for the Trust, if
" none exists in the Trust name. Never place any assets or moneys teceived into accounts

in your own name, even if you intend to transfer them later to a Ttust account. The

only exceptién to this would be where thete is a brief interim period between the date of

disability or death of the Trustor and the opening of a Trust account, or between the
date of disability or death and the transfer of an existing account already in the Trust

into your own name as Trustee.

Sometimes, all assets of the Trustor ate not in the Trust at the time of his or her

disability ot death. This may, depending upon the circumstances, requite you to take

action to transfer title to those assets into the Trust. Certain assets outside of the Trust
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may be held in joint tenancy ot have a beneficiaty designation, in which case they may
pass outside the Trust “by operation of law” directly to the other joint tenant(s) or
benéﬁciary(ies). Even though these assets may pass in this manner, it may be possible
that the 'Trust (or the Trustor’s estate) has a claim for a portion ot all of the assets; you

may need to investigate the soutce of the funds that cteated or majntained that asset and |
with ths help of an attorney, detetmine whether thete is a claim that you, as executot or
Trustee, may need to make on behalf of the estate ot Trust. Assets that stand oufside
t'he Trust in the Trustor’s name alone may be transferable into the Trust through a

simple affidavit process ndt requiting court approval. However, depending on the law

- of the state where the asset is located, if the value exceeds a cettain amount, a full court

probate of the Wﬂlkmay need to be opened in order to transfer the assets into the Trust.
This may be patticulatly true of real estate. If the Trustot is not deceased, but merely
‘incapacitated, it is possible that you may transfer title to assets into the Trust utilizing his
or her Durable Power of Attorney (Financial Power of Attorney.) You will need 'ch
consult with an attomey to be sure that the propetr Power is granted and that the

transfers are done legally in accordance with the terms of the Power of Attorney.

'When transacting business on behalf of the Trust, you should sign
documents in the same manner as the holding of title above; in other words, you
should sign “as Trustee of the Trust dated __” (Some places inay allow
you to just use your name plus the word “Trustee”) You may require a “Trust
Cettification” to propetly evidence your authority to sign as Trustee. This document
may have attached to it copies of doctor letters (or other documents) evidencing the
Trustot’s incapacity, or if the Trustor is deceased then a death certificate, it méy also list
your powers as Trustee. Some third parties will provide you with theit own form of
Trust Cettification to complete, but in order to expedite your transacting of business, it
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is recommended that you have an attorney prepare one for you that you can copy and
teuse numerous times and not Worry about completing properly. Remember, you
should not transact business in your own name alone, without the Word “Trustee”
" behind your name and, preferably, with wording indicating that you are doing so on

behalf of the Trust name.

Sometimes, thitd parties with whom you are transacting business may request
confirmation of yout power to enter a certain type of transaction. Oftentimes, you can
get a letter from an attorney reciting your power under the Trust document and
‘co‘nﬁrming your authority to act. Sometimes you may requite a court’s approval (or you
may want a coutt’s approval to protect yourself from ]iabi]ity)‘. Situations where this

-issue may atise include whete you ate bortowing and uti]iziﬁg Trust assets as secutity, or
whete you ate enteting unusual types of investing, such as “buying on margin” ,or‘ “puts
and calls” (but watch out - - “unusual investments” may beyi‘:oo risky and unsuitable for
the Trust; see the Chapter, “Investing Trust Assets”). If you are managing an operating
business that is in the form of a separate legal entity, such as a corporation, limited
liability company, ot family limited partnership, you also need to comply with the légal ,
procedures specific to the entity and should definitely seek the assistance of an attorney
when transacting this kind of business. (Also see the Chapter, “Investing Trust Assets.”)

~ If you intend to sell or liquidate major Ttrust assets, the beneficiaties may need to be

- notified, ’énd, again, YOu should seek the advice of an attorney before doing so and may

want to seek court approval.

Your approach to paying expenses of the Trust should be similar to that of
paying your own personal expenses, namely, expenses should meet the general
standards of being “reasonable” and “necessary.” The Trust document may
12-3
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provide additional guidelines as to the types of expenses that can be paid or procedure

for their payment. Reasonable and necessary expenses would include things such as

funeral, burial and medical expenses, credit card bills, utilities, property and income
taxes, and other basic living expenses of the Trustor and beneficiaties (whete the Trust
provideé for your payment of expenses on behalf of beneficiaries). Reasonable and
necessary professional fees, such as for an attorney, accountant, financial adviser,
propetty manager and appraiser can be paid from the Trust as long as i:hey relate to
Trust property and activities. You may also be entitled to pay yourself a Trustee
fee, depending upon the terms of the Trust document; you should see an attorney about

the approprlate amount and timing of its payment The carrying costs of real estate,

including normal maintenance and repairs, can be paid by the Trust during the time the.

propetty is held in the Trust. This may even include fix-up expenses if the property is to
be sold by the Ttust priot to distributions being made to the beneficiaries. However,
}bu cannot pay for the fix-up or improvement of real propefty just prior to its
distribution to the beneficiaties; this should be an expense paid for directly‘ by the
beneficiaries. If you petsonally pay any reasonable and necessaty expenses related to the
Trust, ot to the Trustor’s death (such as funeral expenses), you may reimburse yourself
but bé sure to maintain detailed backup in case these reimbursed expenses are ever
questioned. Out of caution, you should consult with an attorney before paying youtself

any expense reimbursements.

Third parties may file creditor claims for bills unpaid by the Trustor. These may
ot may not be paid by you depending upon the terms of the Trust; in most cases, they
can be paid as long as they are legitimate. It is your duty to determine Whether‘ a creditor
claim is legitimate and to dispute claims that do not appear to be so. If you are

concerned that there may be creditor claims outstanding that you do not know of, and
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you may want to cut off the period for creditors to file claims, you may want to publish a
notice to creditors; you should see an attorney to help with the decision and wording

and placement of the publication.

If you have any doubt about whether or not to pay an expense from the Ttust,

| you should get the advice of an attorney first.
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CHAPTER 13

INVESTING TRUST ASSETS

This atea may be somewhat tricky for you even if you are an experienced

investor. It’s not just about making good investments.

First, the kinds of investments you can make, the relative amounts and
timing of those -investménts, and whether they can favor income for currentr
beneficiaries ot growth for contingent or remainder beneficiaries may be
dependent somewhat on the terms of the Trust document, particularly the
paragraphs deécribing the Trustee’s investment powers. Second, state laws, such as a
state’s “Principal and Income Act” and/or “Prudent Investor Act” may supersede the
terms of the Trust, or permit the Trust terms to supetsede the state laws! All this may
be too difficult for you to sort out alone and is an area where you may wish to consult

with an attorney.

Also keep in mind that, although you have the duties,kas Trustee, to make assets
income producing and to preserve the Trust principal, you do #of have a requirement to
maximize income and/ot growth of principal. On the other hand, merely placing all
Trust assets into super-conservative but “safe” investments, like certificates.of deposits
and govemrhent bonds, may not meet your requirement to create a “reasonable return.”
The easiest and generally safest rule of thumb is to act as would a “prudent
person” handling the same investment under the same circumstances, always weighing
the risk/teward ratio of each investment decision against the needs of the Trust (and the

beneficiaties) for liquidity, income and/or growth. If you are not an accomplished
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investot, it is almost always advisable for you to hire a professional financial
planner/investment adviser to assist you. Look for a “Registeted Investment Adviset”,
prefetably also a “Certified Financial Planner™ (or “CFP®”) because they must pass
cettain examinations to be licensed and are more highly tegulated as to their activities.
Of course, the investment adviset’s credentials, yeats of experience and references
should also be checked. Remember, even though you may delegate cettain investment
respoﬁsibﬂities to this adviser, you ate still ultimately liable for selecting an appropriately

skilled adviser, overseeing the adviser, and approving his or her decisions.

A good rule of thumb to live by is that any excess cash not immediately needed
for purposes of administration, such as for the immediate payment of expenses or
diétﬁbudons to or on behalf of beneficiaties, should be placed in interest-bearing or
income producing investments with sufficient liquidity so that you can access again a
portion of this cash when teasonably anticipated for future administration needs.
| Another good rule of thumb is that when you are in doubt about Trust investments,
choose on the side of conservatism. Beneficiaries are far less likely to object to not
getting enough incofne or growth of ptincipal, than to object because of your losing

‘principal!

Several special issues may atise when investing, particulatly with respect to (1) a
closely held business owned by Trust (including rental real estate), (2) retirement
accounts, IRAs and annuities, (3) life insurance, and (4) sales of Trust assets and

investments.
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With respect to a closely held business owned by the Trust (as opposed to
shares in a business publicly traded on the stock market), the first key decision that must
be made is whether or not to continue or wrap up, sell or liquidate the business.

Sometimes, outside experts can be brought in to assist in the operation of the business,
such as a property manager for rental real estate. At other times, the business may suffer
a serious loss in value if it is not wrapped up, liquidated or sold promptly. Before

‘making this key decision, you should see the business’ or Trustot’s accountant or othet
key personnel involved and possibly even the business’ attorney. Sometimes, you, as
Trustee, may be taking upon yourself far too much risk to continue to own and operate
2 business whether or not you are skilled to do so. The issue of whether to continue ot
wrap up, liquidate or sell the business may be impacted by agreements not part of the
Trust, such as operating agreements or buy-sell agreements between business partners or
between the Trustor-business owner and key personnel. You should look for such
agreements and have them reviewed by an attorney before making any decisiéns with

respect to the business.

Retirement plans, IRAs and annuities are usually not even assets owned by
the Trust. Nevertheless, you may be required to propetly monitor and invest these
assets under the Trustor’s Durable Power of Attorney, if he or she is alive but disabled,
or as executor of his ot her estate (his or her non-Trust assets) under the Trustor’s Will
if he or she is deceased.  These types of assets have peculiar limitations or
requirements on the kind of investments that can be made inside of them and
the amounts and timing of withdrawals, as well as uniciue income tax rules that
apply to withdrawals. You should seek the assistance of a financial adviser who has
expertise in dealing with these types of investment assets. Whatever decisions are made

with the financial adviset should be run by the attorney before implementing them, as
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any changes to these accounts could have a beating on the trust administration and/or

estate planning done (or to be done) by the attorney.

- Life insurance may requite proper petiodic teview, if the Trustor is disabled, or

prompt collection of proceeds due if the Trustor-insured has deceased. Again, the
assistance of an expetienced insutrance agent and/or investment adviser may be

warranted.

Finally, any decisions with respect to the sales of major assets must be catefully
considered and propetly documented. Sales of major assets may become advisable ot
even hece’ssary because of your Trustee duty to avoid loss through depreciation in value
of the assets, ot your duty to raise cash for the payment of expenses, taxes, ot (in some
céses) for the making of disttibutions to beneficiaries. The sale of assets should always
be as close és possible to their “fair market value”, which may need to fitst be
established through a qualified appraisal, patticulatly in the case of real estate of a
business. You should always consult both the Ttust document and an attorney before
making any sales of major assets, to be sure that you have the proper authority to do so
ot, if necessaty, to obtain it. 'The attorney can also advise you as to whethet it may be

‘appropriate or tequited for you to give notice of your intended action to the

beneficiaries ot seck court approval, in advance of the sale. (See the Chaptet, “Your

Liability as a Trustee”). Oftentimes, in a friendly family situation, merely obtaining the
: ‘verbal consent of the beneficiaties to such sales may be sufficient. Howevet, temember

that you may still have some potential liability as Trustee unless you have any such

agreement placed in writing and the beneficiaties are repreéented by independent

counsel ot you get advance court approval. You should always, at the least, document
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your reasons for any sales of major assets, just in case your action is called into question

at a later time.
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CHAPTER 14
RECORDKEEPING

- 'This is the area that most intimidates many first-time Trustees. However, i you
Jollow a ﬁw organizational t5ps and regularly spend about an hour or two a week in handling and filing
o paﬁémzoné, _you should do fine. |

The rules telatiﬁg to recordkeeping are pretty much common sense. You need to
“set up and maintain a sepatate interesting bearing checking account in the name of
the T'rust, where you will deposit all receipts (whether income, principal, proceeds of sale
or liquidation of an asset, life insurance proceeds, etc.). You will also pay all expenses
from this account. (See the Chapter, “Maintaining Title to Assets, Tranéacting Business
and Paying Expenses’s). You should always pay all Trust expenses by check from this
account in order to keep a clear recotd. If you need cash from other accounts or Trust
-assets to cover your expenses, you should deposit these into the Trust checking account
. before paying an expense. You should not pay expenses in cash (except for vety minor
| items, say less than 3550) ot use you own personal accounts in hopes of having yourself
reimbursed later (this then can bécome an accounting .problem and be questioned later
bj the beneficiaties).  (Note: the exceptions to using one checking account for all Trust
activity may occut if the Trust owns a business or rental real estate; in those cases, each
‘business ot property should keep its own checking account so income and expenses are
broken out for accounting and tax purposes.) Keep in mind that, if and when this
checking accbunt holds a large balance, beyond the projected short-term liquidity needs.
‘of the estate and Trust, you have a duty to invest the excess for greater income/ot

growth‘(see the Chapter, “Investing Trust Assets”).
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You should maintain a separate checkbook register for the account, whete you
record the date, amount and source of each deposit, as Wé]l as the date, amount, payee,
- and purpose of each check. It may be a little more wotk, but a better idea, to deposit
each individual receipt separately, rather than lump a number of items together into one
deposit slip, because you may need to break out each individual item at a latet time.

When writing checks, if you have a bill statement, you should note in writing on the

statement the check number; that way it will be easy to provide backup evidence, if later

requested, of what each check payment was for.  You may want to keep your
" checkbook register on computet, which cettainly can make it easier to write checks and
keep ybur balance. For example, you may want to use the “QuickBooks” or “Quicken”
software progtam. You should probably consult with your accountant first for his or
her recommendations of the best format and program for maintaining your checkbook
regisfer, since he or she will later need to utilize this information in preparation of

income tax returns.

Remember, it is important to balance the checking account/checkbook
register on a monthly basis. If this is difficult for you to do, you may want to have
somebody else do it for you and, assuming their fee is reasonable, you may pay their fee
from the Trust account. Just don’t have that same petson also provide services for you
personally, such as also paying your bills or balancing your petsonal checking account;
otherwise, there may be a qﬁestion later as to whether you paid fees from the Trust that

benefited you personally and wete not truly Trust-telated.

Other than propetly utilizing your Trust checking account, the only other key
aspect of recordkeeping that you need to stay on top of is maintaining careful records
14-2
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of all transactions. 'This simply means propetly organizing and u&z’ng a simple file system.
Thete ate basically three sets of files that you will keep: (1) files for individual assets
. (such as banking accounts, cettificates of deposit, stocks, bonds, mutual funds, IRAs,
annuities, retirement plans, individual pieces of real estate), where you’ll place such items
as periodic statements, important éorrespondence and appraisals; (2) files for each
regular or recurting payee (person of company you wtite checks to monthly), where
you'll place coPies of paid bills marked with the payment éheck number (you may also
want to keep a “miscellaneous payee” file for non-recutting bills); and, (3) a tax file for
each calendar year, where you'll ‘place copies of estimated tax vouchers, inéome
reporting forms reEeived from third-parties (such as 1098s), and all IRS/state tax

authotity correspondence and notices.

In summaty, you as Trustee are expected to maintain the same type of
recordkeeping that you would do fot yourself, assuming you afe organized! If you are not
organized, you. should immediately seek the assistance of someone qualified to do the recordkegping for

you! Be assuted that, so long as when you first assume the role of Ttustee you handle the
challenge of gathering and organizing the various records the Trustor left behind, you’ll
be okay—but again, if that seems too overwhelmmg or confusing, snnply seek

professional help, and remember that the Trust can pay for it!
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CHAPTER 15

INCOME TAXES |

This is definitely an area where you will need to work closely with other qualified professionals --

principally, your accountant or tax preparer and your financial adviser.

~'The most immediate issues that occur right after you assume your role as Trustee
involve: (1) handling the Trustor’s IRAs and company retirement plans (which may not
be owned and contré]led by the Trust, But are probably controlled by and accessible to
you pursuant to the Trustor’s “Durable Power of Attorney for Property” and/or Will);
~and @ filing the Trustor’s income tax return for the immediate preceding calendar
year (if it has not yet been filed) and for the current year. With respect to the IRAs,
there may héve been minimum distributions that the Ttustor was required to take in the
ptior or cutrent calendar year and need to be taken by you to avoid potential tax
penalties.  If the Trustor has died, then dePending on the Trustor’s age and the
beneficiaries of his IRAs (and other retirement plans), there may be certain distribution
choices that need to be exercised anywhere from nine months after the Trustor’s date of
death, up to September 30 of the year after the date of death. 1If the Trustor has died
there may also be a number of elections that need to be timely made on the income tax

return.

Another income tax-related actidn that should take place as soon as possible is
obtaining a taxpayer identification number from the IRS for the Trust. While the
Trustor is living and acting as Trustee, the Living Trust is considered a “grantor Trust”
which does not tequite a separate taxpayer identification number or a separate tax

return; all income and expenses simply flow onto the Trustor’s personal income tax
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reﬁim. ‘However, once the grantor becomes incapacitatéd or otherwise cannot serve as
Trustee, or has died, the Trust is then considered 2 separate taxpayer, which requires a
separate taxpayer identification number and a separate income tax return. The

exception is when the Trustor and his ot het spouse wete both serving as Co-Trustees
and now the other is named to serve as sole Trustee; in this case a new taxpayer
identification number may not be tequited. Any time the Living Trust- divides into
smaller individual trusts, these new “sub-trusts” may require their own new numbers.
For example, upon the death of the first spouse of a married couple, the Living Trust
may divide into the Sutvivor’s Trust (A Trust), thé Decedent’s Trust (B Ttust), and
QTIP Trust (C Ttust) (see the Chapter, “Estate Taxes”). 'The “A” (ot Sutvivor’s Trust)
) usually does not réqujre a sepatate taxpayet identification number and income tax teturn,
but the “B”_ and “C” Trusts will Upon ﬁltirnate distribution of the Trust assets (in the
case of a martied couple, at the surviving spouse’s death), some beneficiaries may receive
theit inhetitance directly, while others may have their inheritance held in continuing
trusts (such as a young or spendthrift person, someone receiving needs-based
government benefits, or someone receiving his or her inheritance in a protected
“Peréonal Asset Trust™”). When each beneficiary’s individual Trust is setup (usually at
the end of the initial Trust administration), each individual Trust will require a taxpayer

identification numbet and tax return.

When we speak about tax returns, keep in mind that there will not ohly be
Federal income tax returns (Form 1041), but also, depending on the legal location of the
Trust (or Trust “situs”, which your attorney and écc_ountant will need to determine),
there may also be a state income tax return due. (In California, for example, this is
done on Form 541). Some states do not have an income tax, but may have‘ another tax

for which the Trust may be required to file a return, such an “intangible property” tax.
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Whether or not a Trust will actually pay any income taxes basically depends on
whether the Trust or the beneficiaries of the Trust end up with the trust income by the
end of ﬂle Trust year (plus a 65-day grace period after the end of the tax year). In other
wotds, the Trust will be requited to file income tax returns, but #f a Trust distributes its
potentially taxable income through this period, the beneficiaries will report the income they have received
on z‘/yéz'r own personal income tax returns, and they will be responsible for paying the taxes. Since
individuals are usually in a lower income tax bracket than a trust, you should consult
with your accountant toward the end of each tax jear to determine whether distributions
to beneficiaties should be made (if the Trust terms permit and in what amounts).
However, you cannot always let the “tax tail wag the dog” and may want to pay higher
income taxes at the Trust level, rather than distribute to a beneﬁciéry who may squander
the money or use it for less than worthwhile purposes, or lose the protection that the

~'Trust may be able to afford him ot her against a spouse in a divorce, creditors, lawsuits,
and loss of government needs-based benefits; therefore, the question of whether to

make distributions to beneficiaties may also be one to run by your attorney.

Upon the death of the first spouse of a married couple, assuming that “A,

B and C” Trusts are to be established, you will need to review with your attorney the
| effect that allécation of certain assets to each of these new Trusts will have in the future
for income tax purposes. For example, if the surviving spouse’s residence is allocated to -

“the A Trust, then if that property is later sold within his or her lifetime, he or she may be
able to fully utilize the federal capital gains exclusion (currently $250,000); however, this

exclusion is not available to the B and C Trusts. Assets allocated to the A and C Trusts

will be allowed a “step-up” in their income tax basis to the fair matket value of those

assets at the date of the death of the second spouse; this wil efféctively allow

depreciable properties like real estate to generate greater tax deductions, and will reduce

potential capital gains taxes when those A and C assets are later sold. Again, you
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cannot let the income “tax tail wag the dog”, as there may be vety sound estate tax and

‘oth‘er reasons for allocating the home to the B and C Trusts and the other growth-
otiented assets to the B Trust. These are isses you will need to review with your attorney at the
time that the allocation of assets to the A, B and C are made. (See also, Chap‘ter 15, “Estate
Téxgs”). |

There are several other key income tax-related issues that you will want to

review with your accountant. Keep in mind that this is not an exhaustive list.

O Determination of the taxable year of the Trust, whether a calendar year or a

fiscal year ending on the last day of a month other than December.

U The effect and desirability of withdrawals from retitement plans, IRAs and
annuities. These withdrawals will likely represent taxable income, whereas if
the monies can be kept in these accounts, they may continue to be able to
cbmpound on a tax-deferred basis until withdrawals are later desirable or

mandated.

U Payment of quattetly estimated income taxes. Waltlng to pay taxes until the

filing date for the return may subject you to penalties and interest.

U The income tax-capital gains tax effect of sales of Trust assets. Again, we
cannot let the income “tax tail wag the dog” and there may be very sound,
practical reasons why sales need to take place regardless of the income tax

consequences (See the Chapter, “Investing Trust Assets”).
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O Finally, keep in mind that income tax planning is closely interrelated to yoﬁr
investment decisions, and the tax impact of an investment decision should be
discussed with your financial adviser and, as necessary, you accountant as well.
For example, decisions related to withdrawals of retirement plans, IRAs and
annuities, the making\ of sales, and selection of investments (whether taxable,
tax-free, tax-deferred, and \tax—sheltered) all have potential income tax

consequences that must be considered prior to taking action.

While all this may sound a little “mind-boggling”, remembet that a good CPA can
help make all these matters easy for you and his or het reasonable fees may be paid from

the Trust!
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CHAPTER 16
ESTATE TAXES

Of all the areas of Trust administration following the death of a Trustor (or bis or Zﬂef* spouse),
this is the one where  you must definitely seek z';%medz’az‘e professional belp! 'The Hability exposute to
' you, if you don’t, may be hundreds of thousands ot even millions of dollats! Be sute to
choose an attotney or accountant who has experience in prepating numetous estate tax
retutns (IRS Form 706) and handling estate tax audits. Many attorneys are good estate
pianners and also can handle the Trust administration well, and many accountants are
excellent at prepating income tax returns and handling‘ audits of them, but only a few

attorneys and accountants have substantial expetience in the area of estate taxes.

Thete are basically four key steps in handling estate taxes: (1) estimate any
~ estate taxes due and set aside funds for payment; (2) prepare and timely file the Fotm
7006, if requited; (3) pay any taxes due in a timely manner; (4) follow through after the

retutn is filed, until you receive a “closing letter” from the IRS.
Hete’s a little mote detail:

Q Estimate any estate taxes due and set funds aside for their payment.
One of the vety fitst steps in administering the Trust following the death of a
Trustor is the identification of all Trust assets, as well as non-Trust assets in
which the Trustor had an interest, and obtaining date of death valuations for
them (see the Chaptets, “Checklist of Immediate ‘A‘ctions Upon the Death of
the First Spouse” and “Checklist of Immediate Actions Upon Death of an

Individual (or the Surviving Spouse)”). A determination will need to be made
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not only of whether a Federal estate tax is due, but also whether thete will be

any sepatate state death or inheritance taxes due. Fewer estates and Trusts are
- liable for fedetal estate taxes than was the case before, because the tax
exemption has been increasing; however, don’t assume that 10 tax will be
required, because the total assets of the Trustor, after being valued and
appraised, are often worth a lot more than you think! Texas no longer has
- these types of taxes (at least for the time being), however, if property is
located in anothér state, or the Trustor had his or her primary residence in
another state, it is possible that there may be additional state taxes due.. Even
though all assets may not be cofnpletely identified and valued immediately, an

estimate of taxes due should be made no later than seven months after the

date of death, since the tax payment will be due on the date nine months after

the date of death. You will need several months to determine what funds can
be used to pay the taxes, whether current liquid assets of the Trust and/or
assets of the probate estate of the Trustor (if any) will be sufficient, or if you
will need to obtain a loan such as from the Trustor’s Irrevocable Life
Insurance Trust (if any), the beneficiaries themselves, or a third party lender,
or you will need to sell or liquidate Trust assets. Obviously, these decisions
will require the input of your accountant (for the tax consequences), your
attorney (to determine how this will affect ultimate distribution of the Trust,
and to document everything legally), and your financial adviser (who will need
to assist you in the decision of whete to take the cash from and/or which
assets to sell). IF YOU TAKE OVER AS TRUSTEE MORE THAN
SIX MONTHS AFTER THE DATE OF DEATH OF THE
TRUSTOR, YOU NEED TO CONSULT WITH YOUR ATTORNEY,
ACCOUNTANT AND FINANCIAL ADVISER AS SOON AS POSSIBLE
REGARDING THESE ISSUES! IF YOU ARE DEALING WITH THE
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DEATH OF A FIRST SPOUSE OF A MARRIED COUPLE, YOU WILL
NEED TO ALSO DISCUSS WITH THESE ADVISERS THE ISSUE OF
A POSSIBLE “DISCLAIMER” BY THE SURVIVING SPOUSE, WHICH
MUST OCCUR IN WRITING WITHIN NINE MONTHS OF THE
DATE OF THE FIRST SPOUSE AND MAY BE ADVISABLE TO
REDUCE ESTATE TAXES IN THE FUTURE UPON THE DEATH OF
THE SURVIVING SPOUSE. | |

U Prepare and file the estate tax return in a timely manner. Although the
estate tax is due within nine months of the date of death of the Trustor, you
may extend the time for filing the return for an additional six months, if you
file a timely extension request. (However, this does not extend the time to
make the estimated tax payment discussed above.) Keep in mind that an
estate tax return may be tequired even though there may be no estate taxes

"due. For example, in most cases no federai estate taxes are due on the death
of the first spouse. Also, there may be allowable expense deductions that will
reduce the estate taxes to zero. However, if the “gross’ estate” exceeds the
estate tax exemptioﬁ or exclusion amount that applied at the date of death, a
return is technically required. This exemption for a death occurring in the
year 2007 is $2,000,000. It may be subject to increase in future years, but
cutrently the law is in a state of flux and you will need to have jrour attorney
or accountant vetify the applicable exemption amouht. Please be advised that
the exemption amount will decrease in 2011 to $1,000,000. At the first
spouse’s death in a married couple, the gross estate is comptised of that
spouse’s ‘half of the community property, plus his or her separate propetty
(the attorney may need to help you with the determination of what is
community and sepatrate propetty, by reviewing asset titles as well as
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consulting any ptre-marital or post-marital property agreements that the
mattied couple fnay have executed). On the death of the surviving spouée of
a matried couple, the gross estate is comprised of the surviving spouse’s half
of the community property (typically, what is held in the “A Trust” (ot
“Sutvivot’s Trust” of “Sutvivot’s Trust Share One”) and/or his or her
individual Living Trust, or in his or her own name, plus the assets, if any, of
the “C Trust” (or “Marital Trust” or “Survivor’s Trust Share Two” ot
“QTIP”). In preparing the estate tax return, it is important to determine
whether the Tfustor has made any Previous gifts in excess of his or her
available exclusion (currently $12,000 per yéar in total value of any assets); if
so, any ptior gift tax returns must be located or requested from the IRS
and/or late gift tax tetutns may need to be filed; the amount of gifts in excess
of annual exclusion amounts must be recorded and deducted from the
éxemption that can be used for estate tax purposes; the failure to deal with
ptior gifts can result in an unanticipated estate tax, and the failure to pay that

tax may subject you personally to significant penalties.

In preparing the estate tax return, there are a few strategies that may be
employed to reduce estate taxes. This is one of the reasons why you

should choose to have the estate tax return prepared by someone who has a

great deal of expetience. These planning techniques include: discounting the

value of assets which are only partly owned in the “A” and/ot “C” Trusts
(fractional interest discounting); valuation discounting for lack of control or
lack of marketability, such as when the Trust holds an ownership interest in a
closely held business, limited liability company, 'o‘r a family limited
partnership; aggressively low valuations, provided a qualified appraiser

provides you with written support; and electing to treat certain expenses as
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deductible on the estate tax return, rather than on the Trust income tax return
(Form 1041 Federal). - The decision as to whether you will take Trustee fees
or not (which are income taxable to you) will also ifnpact the estate tax
calculation because Trustee fees are deductible. Thete ate other planning
strategies and elections, such as “alternate valuation” and “special use
valuation” that occasionally may apply and can be used to also reduce the
estate tax. Again, an experienced preparer of estate tax returns should be able .

to assist you with these vatious elections and planning options.

U Timely payment of the estate taxes. As stated above, the estate tax is due

to be‘paid on the date nine months after the date of death of the Trustot,

- even though the return itself may be extended fot an additional six months.
If the exact amount of the tax due cannot be calculated at the ninth month,
then a good faith estimate must be made. If it is detetmined, at the time the
return is later filed, that the estimated payment, if any, made at the nine-
month date was insufficient to cover the entite tax due, the temainder muSt be
paid with the return. Note that the failure to pay the entire tax due on the
nine-month date will then result in interest accruing on the unpaid portion
after that date; the IRS will calculate this interest and bill you shortly after your
filing of the estate tax return, at which time you should pay this interest
amount once you have checked the accuracy of the calculation.  If the
underpayment at the nine-month date was substantial, the IRS may attempt to
| assess penalties as well, and you should deﬁiﬁtely have the estate tax retutn
preparer decide. whether there is a “reasonable cause” excuse for the prior
under-payment that may be communicated to the IRS in the hope that they
will waive these penalties; you should not immediately pay any penalty notice
received from the IRS until you have weighed this possibility of obtaining a
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waiver. As stated above, there are various ways that you may raise funds to
pay the estate taxes; but there is still a possibility that this may be difficult to
do, ot might be ﬁnanciélly irnpracticable (such as selling assets in a depressed
matket). If the full remaindert of the tax due cannot be paid with the estate
tax return, it may be possible to elect a deferral of payment through either a
“hardship exernptioﬁ” or “installment payment program” Again, you should
consult with your tax preparer with regard to these options before simply
liquidating assets. Note that the taxes can be paid from the Trust and will
usually be deducted on a pro rata basis from each beneficiary’s inheritance;
howevet, this will depend on the Ttust document as well as state law. If assets
pass to people directly, outside of the Trust, such as IRAs or life insurance
proceeds, you, as Ttustee, may have a right and duty to claim reimbursement
from those beneficiaries of the pottion of the estate tax attributable to the
asset th’ey received; again, howéver, this is matter of the terms of the Trust
document, as well as both Federal and local law, and you will need to consult

with an attorney about this issue.

0 Follow up until you receive the IRS “closing letter;’. After a certain
period of time, generally between six and eighteen months after the filing of
the estate tax return, the IRS will issue a closing letter accepting the return as
filed, if it does not spot any significant issues. You should know that virtually
all estate tax returns whete a tax is due and/ot paid will be audited in some
respect by the IRS. You may only receive a simple letter requesting additional
information as to certain issues they identified on the feturn. Many times,
your prepater’s response to these questions can finalize the matter so that you
then receive the closing letter. At other times, less frequently, the IRS will
open a full audit of the estate tax return, which generally will include a meeting
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with ybur tax prepatet (which you should 7ot attend!) and a more detailed look
at various backup information they will requést. The audit may result in no
changes, or changes that resultb in a tefund, or an increase in the tax due; you
then have certain rights to contest the IRS audit examination repott, if you
wish to do so, and you will need to coordinate these efforts with both your
attorney and estate tax return preparer. In any event, during the time between
‘the filing of the return and the issuance of the closing letter to you, it is
important that you respond timely to any IRS notices and requests; preferably,
you should have your attorney or estate tax return prepatet do the tesponse
“on your behalf. Until you receive the closing letter, you should not distribute
 all Trust assets to the beneficiaties, just in case any additional taxes, penalty or
 intetest become due; your tax preparer and/or attorney can assist you in
determining the “eserve” you should hold until getting the closing letter (see

the Chapter, “Termination of the Trust”).

O Once you have teceived the closing lettef, thls will place you in a position to
make final distribution of the Trust to the beneficiaries ot to Trust shares

- (“sub-trusts”) to be set up for them (see the ‘Chapter‘, “Making Distributions
to the Beneﬁciaries”). A copy of the closing letter and estate tax return (along
with any final agreed upon changes by the IRS) should be given to each of the
beneficiaries and to the income tax preparer for the Trust. The “Stepped-up” tax
basis for depreciation of ceftain assets and for determination of capital gains
upon the futute sale of assets will be set by the date‘of death values accepted
on the estate tax return, and this new basis may in turn reduce the ‘cuﬁent

and/or future income taxes of the Trust and the beneficiaries.
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CHAPTER 17

ACCOUNTING TO THE BENEFICIARIES

Your duty to prepate an accounting for the beneficiaries is dependent somewhat
on the terms of the Trust document, as well as state law. Your attorney should be able

to quicklykidentify the accounting required in your situation.

Before we go deeper into this issue of accounting, keep in mind that, mote often
than not, if you, the Trustee, and the beneficiaries are friendly parties, they may
‘waive entirely the need for you to prepare any formal accounting, since it will save
time and expense that‘ otherwise will be paid out of the Trust and effectively reduce the
' beneficiaties’ inhetitance. We recommend that any such waiver of accounting by the
beneficiaties be done propetly in writing and that they be advised of and have the
opportuhity to exetcise their right to independent counsel prior to signing it. If zhere are
any current or potential future conflicts between the beneficiaries and yon, the Trustee, or between any of
the beneficiaries, you will probably want to prepare the required formal accounting in order to protect

_yourself against possible future liability.

If the accounting is not waived by all the beneficiaries entitled to the accounﬁng

‘(as detailed below), then you must fulfill you duty to account to them for all Trust
income, expenses and transactions, on af kast an annual basis (the Trust méy requjré more
than one accounting each year). Keep in mind that, even if all beneficiaties ate willing to
sign a written Waivér of the accounting, it may sometimes be a good idea to proceed
with it anyway. The beneficiaries may not fully understand your job and why you are

entitled to Trustee compensation (above and beyond what you might also be receiving
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as an inheritance) and by providing them with a detailed accounting, they are probably
less likely to contest your fee (typically taken by you at the end of the Trust
administtation. process.)  When the beneficiaries are provided all the pertinent
accouriﬁng infbrma’don, they are less likely to make certain negative assumptions

regarding your decisions, which can also help reduce potential conflicts.

| Finaﬂy, the reasonable cost of the accounting is payable from Ttust assets (you
‘typica]ly will need an attorney and/or accountant to prepare the final accounting in the
proper format, after a review of the information you have provided, to be sure it is

corhplete and the accounting will not be false or misleading).

Assuming the aécounting is not waived by the beneficiaties, then besides the
regular annual accounting, an accounting is usually due upon the occurrence of any
of the following events: (1) when a Trust becomes itrevocable by the Trustor
(sometimes this may occut upon the incapacity of the Trustor, but most often happens.
upon the death of the Trustqr); (2) if the deceased Trustor is the first spbuse of a
married couple, this accdunting requirement may continue to apply to the “B”
(“Exeniption” or ”Decedents”) and “C” (“Marital” or “Survivor’s Trust Share Two” or
‘QTIP”) Trusts that may be established after his or her death.); (3) upon final
disttribution of Trust assets and/or full disttibution of a patticulat beneﬁciary’s share of
~the Trust; and, (4) when there is a change of Trustee because of your resignation or
removal (See the Chapter, “Transition to Another Trustee”). Your attorney can help
you determine when an accounting may be necessary and the format in which it must be

- presented.

Generally speaking, the benéﬁciaries who ate entitled to the accounting ate only
those to whom income and/ot principal is requited to be cuttently disttibuted (ot may
1722
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be distributed in your discretion). An accounting does not usually need to be delivered
to all future contingent and remainder beneficiaries. The attorney can help determine
 whether the Trust document or state law changes these general rules. The beneficiaties
who ate entitled to the accounting are the ones who must all waive the éccounting if thev

determination is made not to prepare it.

If a beneficiary has questions about y(;ur accounting, you should answer
them truthfully and as quickly as possible, in order to avoid creating a conflict.
If, after receiving any requested information or explanation, a beneficiaty objects to your
- accounting, you. may then wish to proceed with filing a formal accounting with the
approptiate local coutt (in Texas, the Probate or District Coutt), so that the matter may |
be resolved by the final court-approved accounting and you Wlll be absolved of any
further liability.  Obviously, this can create considerable delajs in distributing the
beneficiaties’ inheritance, as well as considerable additional Trust expense which,
effectively, will reduce their inhetitances. Therefore, you should only file a formal court
accounting after careful consideration of the pros and cons with your attorney for the

Trust.

| Assuming you will be filing an accounting, there is no reason to be unduly afraid
or anxious about this preparation, provided that you maintained good recordkeeping (as
described in the Chapter, “Recordkeeping”) and ptepared the information necessaty for
yout accountant to prepare the Trust income taxés (as described in the Chapter,
“Income Taxes”). Usually, the only types of tfansactions that may pose some
complexity for the accountant occur when the tracing of funds must be done in detail,
such as when assets are sold and the proceeds reinvested, ot accounts are opened and

closed, or when money is shifted between accounts. If all Trust transactions have
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 been done through one single Trust checking account (as recommended in the

Chapter, “Maintaining Title to Assets, Transacting Business and Paying

Expenses”), and you have maintained a proper account statement in your files

(as recommended in the Chaptet, “Recordkeeping”), the prepatration of an
accounting should not become an overly burdensome and complex affair. Again,
- remembet, you can seek professional assistance and pay a professional’s reasonable fees

from Trust assets.
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CHAPTER 18

MAKING DISTRIBUTIONS TO THE BENEFICIARIES

Typically, the petiod of Trust administration (the entite process of collecting and
valuing assets, and paying debts, expenses and taxes) lasts anywhere from 6 months to |
one and one-half years. Sometimes, preliminary or “advance” distributions of a portion

of the beneficiaries’ inheritance may be made before the entire Trust admlmstratlon is
completed however, unless the Trust document requires such distributions or there
clearly are excess funds available, disttibutions are normally not made to beneficiaries

until the end of the administration period.

In all cases; prior to making any distributions to beneficiaries, the Trust
document itself must be consulted to determine when such distribution will be
made (See the Chapter, “Reviewing the Trust (and Other Estate Plan Documents)”).
Sometimes, the Trust document may provide for specific bequests or gifts of certain
dollatr amounts or of certain Trust properties. and those distributions may be made prior
to the wrap-up of the administration period. There may also be powers of the Trustee
to invade income and/or ptincipal for the needs of beneficiaries, such as their health,
support, maintenance and education; and if their needs are urgent, it may be appropriate
for distributions to be made to them ptior to the administration petiod ending. The
Trust may also call for mandatory distributions of income and/or principal that may be
required to commence as soon as possible after the Trustot’s date of death. Sometimes
principal disttibutions are to be made over time, rather than all at once (such as when a
beneficiary reaches certain ages), in which case the Trustee will stay in chatge of some of

the assets after initial disttibutions ate made. Sometimes complete distribution will
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~ happen all at once upon termination of the Trust (see the Chaptet, “Termination of the

Trust”).

~The Trust document must also be consulted to determine fo whom
distributions will be made. For example, a named beneficiary may be deceased, in
which case a determination must be made as to whom will teceive that deceased
~ beneficiary’s share. It is also necessary to determine whether payments must be made
directly to the beneﬁciary, ot may be made to 2 thitd-party for his or her benefit (such as
directly ‘paying educational or health bills). Also, a beneficiaty may exercise a
“disclaimet” of his ot her interest, which would then pass his or her interest to the next
person-named as if he or she was deceased. Furthetrmore, there may have been in
- e)dsténce a Powet of Appointment, either retained by the Trustor or some other patty,
which might re-direct a portion or all of the Trust assets, within the limitations set forth

" under the terms in the Power of Appointment (thereby effectively changing the terms

stated in the Trust document).

After determining when the distributions ate required to be made, and to whom
they will be made, the next issue is to determine what amount of distribution will
be made to each Beneﬁciafy. Typically, each beneficiaty will receive a share of the
“remainder” of the estate, after the payment of all debts, expenses (including
professional fees such as to the Trustee, attorney, and accountant), and taxes (ixicluding
- both income and estate taxes). If a federal estate tax return has been filed, 2 “resetve”
for any IRS audit changes and additional taxes, penalties and/or interest may be held by
the Trustee, and the rest of the “remainder” distributed; then, once the IRS “closing
letter” is received, the reserve may be distributed (see the Chaptet, “Estate Taxes”).

However, as stated above, the Trust document may provide fot set dollar amounts or
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specific assets to be disttibuted to one or more beneficiaries “off the top” before this

“temainder” amount is determined. Again, the Trust document must be reviewed.

Assuming there ate no directions as to specific dollar amounts or specific assets
going to particular beneficiaties, it must then be determined to what extent the Trustee
has the latitude to determine what type of assets will be distributed to each
beneficiary. For example, the Trust document may provide that distributions may
occur “iil;kind’f , meaning specific assets may be distributed to satisfy the amount to
which the beneficiary is entitled, based on the appraised values (either at the date of the
- Trustor’s death ot date of distribution, deperiding on the terms of the Trust document).
The Trust may also provide that “in-kind” distributions may be made on a “non-
prorata” basis, meaning that beneficiaries with equal shares need not receive an equal
patt of each and every asset, but rather may receive part or all of any particular asset, so

long as the total distributions to the beneficiaries are equivalent in value.

In particular, it is recommended that the Trustee not immediately start
- distributing personal property, such as the contents of the home, until such time as

the Trust document and Will have been reviewed to determine if there are any specific

bequests, and the Trustee has made a diligent search for any other instructions the

© Trustor may have left behind (such as in The Vacek Law Firm, PLLC “Estate Planning
Portfolio Book™). Whether or not any directions outside of the Will and Trust are
binding on the Trustee is a matter of law that will need to be determined by the
Trustee’s attorney; many times it is advisable for the Trustee to follow these informal
~ wishes of the Trustor if for no other reason than to maintain harmony amongst the
beneficiaties, assuming they are all in agreement with these distributions. The best
course of action is to check with an attorney before making any distributions of personal
property (or any other assets!). | |
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Sometimes the Trust will provideb for what are called. “discretionary”
distributions. This means that the timing and amount of distributions, and whether
they ate “in-kind” ot “in-cash”, may be up to the judgment of the Trﬁstee, which must
be exercised reasonably and according to the purposes designated in the Trust. For
examﬁle, often there are powers to invade and distribute income and/ot principal for
“health, support, maintenance and education”. This may be futther defined by such
statements as “in accordance with the standard of living to which the person was
accustomed at the ﬁme of the Trustor’s death”. The beneficiary’s other income and
assets may or may not need to be consideted, depending on the Trust document. Again,
the makmg of discretionary dlstnbuﬁons is an area where the advice of an attorney
should be sought. In addition, the timing and amount of discretionaty disttibutions may
" affect the iﬁCome taxation of the Ttrust and/or beneficiaty, thetefore it is advisable for

the Trustee to consult the accountant.

The next question that must be addressed is bow distributions will occur. Will
'th"ey be outright, that is givén directly to the beneficiary (or have title placed in the
"ben'eﬁciary’s name), or will they be held in Trust by the Trustee, or will they be
distributed to a new Ttust created under the Trustor’s Living Trust specifically to receive
the disttibutions? Review of the Trust document with an attorney will be ctitical in
answering these questions. If distributions ate to be to a new Trust, the Trustee will
usually need to create the new Trust by re-titling assets in the new Trus;t name and
obtaining a new tax identification number for that Trust. This newly created Trust for
the‘beneﬁciary may or may not provide for the Trustee of the Living Trust to continue
to serve as Trustee; the Trustee may become another individual or bank or trust
company. Sometimes, the Trustee may be the beneﬁc1ary himself or herself When

assets are re-titled into the Trust, they will need to reflect the new Trustee’s name. A
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document should also be prepated by the attorney to evidence the new Trustee’s
acceptance of that position. You and your attorney may also wish to instruct the new
- Trustee as to how to properly implement the Ttust in accordance with the terms of the

Living Trust (see the Chapter, “Transition to Another Trustee”).

Before you make any distributions, you should advise your attotney, so he ot she

“can check that you ate apptoptiately addressing the above issues.

Retirement benefits, IRAs and annuities are assets requiring special
- attention. Most likely, these assets will pass by beneficiary designation outside of the
Trust djrectly to the named beneficiaties. Howevet, sometimes they do flow through
the Living Trust (or a separate “IRA Tnheritance Trust™). It will be very important to
consult with the attorney and/or accountant before any withdrawals are made from
these assets in order to distribute them to beneficiaries, as well as before title to these
assets are transferred to beneficiaties. There can be significant adverse income tax
cohsequences if distributions are made from these accounts or these accounts

themselves are distributed without proper advance consideration.

It is always advisable for the Trustee to obtain receipts from beheﬁciarieé when
distributions are made. Cancelled checks or copies of deeds may serve as their own
teceipt. With other assets, the Trustee may or may not requite a receipt, depending on
the nature of the asset and how it is transferred. If the distribution is done at the time
the Ttust is terminating, the beneficiary may be concurrently entitled to an inventory and
accounting (see the Chapters, “Accounting to the Beneficiaties” and “Termination of
the Trust”). When complete distribution of a beneficiaty’s share is made, the beneficiary
should sign a settlement and release agreement and/or receipt so it is clear that the Trustee has

made all final distributions and that thete ate no additional distributions expected.
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Warning: Be vety careful when making loans from the Trust, even if they
~are to be considered an “advance” against future distributions. The Trust document
- must permit loans and typically will specify what the terms of any loans ate to be, such
as interest tate, length of payments and secutity (sometimes there is just a
“reasonableness” réquirement that is in the discretion of the Trustee). Any loans should
deﬁnitely be documented by notes signed by the recipients. No loans should be made
without consulting the attorney, to determine whether the funds should instead be kept
in reserve for future expenses and taxes. Making loaﬁs to one beneficiary but not to
anoﬁher, or in different amounts, may piace you, thé Trustee, in a sti‘rjon of possible
“c‘onﬂict. Beéause of the tremendous liability you, the Trustee, may have’, if loans ate
- inappropﬁately made, you‘ should definitely see your attorney before making any loans to

beneficiaties (or any other parties).

Also, here are a few words of caution about your Trustee fees. You may of may
not be entitled to compensation for acting as Trustee, depending on the terms of the
Trust document. The amount of Trustee fees you may take may also be limited by the
Trust document or state law. If you do get paid Trustee fees, these will be taxable
income to you. If you ate also a beneficiaty, your other distributions from the Trust may
not be taxable income to you. Therefore, you should éonsult with a CPA to determine
, Whether ot not you wish to take your Trustee fees, aé you are not required to do so. The
bulk of your Trustee fees should ﬁsua]ly be paid at the end of the Trust administration.
~ Your fees may not be excessive and must be reasonably telated to the nature of and
amount of work you petformed. You should consult an attorney regarding the proper |

amount of your fees and timing of their payment.
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CHAPTER 19

TRANSITION TO ANOTHER TRUSTEE

Thete are a number of situations when a currently acting Trustee (whether the
Trustot, the fitst Successor Trustee or a later Successor Trustee) is replaced by a new

Trustee. These typically are:

e the Trustee no longer desires to act; -
® the Trustee becomes disabled;

e the Trustee is removed;

® the Trustee dies; of,

® ‘Trust assets are distributed to a new Trust with a different Trustee.

Each of these citcumstances involves a different procedutre for transition of

power from one Trustee to the next.

- When the current Trustee is no longer willing to act, for whatever reason, he

of she may metely resign. This often happens when the original Trustor becomes élderly

and no longer wishes to handle his ot her paperwork and financial decisions. The

Trustee tesignétion document may be fairly simple. However, thete are issues
surrounding a Trustee resignétion that need to be dealt with propeﬂy. First, the Trustee
should understand that, after resigning, he or she may not be able to again resume the
position of Trustee (either because he ot she will become too disabled to do so or the
document does not allow him ot her to do so). Second, the Trustee must have the
necessaty legal capacity to sign a knowledgeable resignation (if you are in doubt as to the

Trustee’s capacity, you should probably skip ahead to the “doctor letters” procedures
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below). Third, the tesignation should not be made under any form of influence ot
coetcion by others, particulatly that of a Successor Tmsteé or a beneficiary of the Trust.
Fourth, it is ptobably a good idea to have the resigning Trustee’s signatute on the
resignation notatized, in case anyone, including a financial institution, should later

‘question the authenticity of the resigning Trustee’s signature.

 If the resigning Trustee is also a Trustor it may be more advantageous for him or her to sign an
amended Living Trust, which states that the person he or she now wishes to setve as
Trustee has been appointed to serve in that capacity immediately, either solely or as a
- Co-Trustee with the Trustor. By doing an amended Living Trust, the Trustor is
affirmatively stating in the document that the next Trustee is to act and therefote there is
less likelihood of other pefsons questioning the new Trustee’s aﬁthority to act. The
Trustor is also spated the emotional disappointment of having to acknowledge his ot
het deteriorating capacity, which sometimes occurs when the Trustor has to sign a
fresignation; Alternatively, by naming ‘a new person to act as a Co-Trustee with the
Trustot, even if the Trustor delegates most actions to the new Trustee, the Trustor can
feel a lot motre comfortable with the fact that he or she will still be involved in handling

" his ot het own affairs. If the Trustor is the sutviving spouse of a married couple, the
Trust document will need to be consulted to be sure the Trustor has the requisité power
to amend (sometimes a surviving spouse can only amend the “Survivor’s Trust Share
One” and not the “Exemption Trust” (or “Decedent’s Trust” or “B Trust”) or “Marital

Trust (ot “Survivor’s Trust Share Two” or “C Trust” or “QTIP”).

If the existing Trustor-Trustee is not legally capable of signing a
resignation or amending the Trust (may be incapacitated), it may be necessaty for you,
as the named successot Trustee (or existing Co-Trustee), to take certain actions. These

actions ate dependent upon the terms of the Trust document. Typically, you will need
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to obtain doctor Jtters. ‘The number of letters needed and exact language these letters
should include is, again, dictated by the exact language of the Trust. Generally, each of
the doctor letters should be on the physiciaﬁ’s letterhead and should include the
kfo]lowing statements: (1) the physician is duly licensed to pr‘actice‘medicme in his ot her
state; (2) the doctor has attended to or is currently attending to the cate of the Trustee
and recently examined him or het; (3) a btief description of the incapacity ailments
- which the Trustee suffers from; and, (4) in the opinion of the doctot, the Trustee is no
longer capable of handling his or her own affairs due to the described ailments. The
doctor lettets do not need to be notatized. You may need to present the Trustor-
Trustee’s “HIPAA Authorization” in order to allow the doctors to release the medical
information contained in the letters; if it cannot be located, it may be possible for you to
execute one under the Ttustor’s Power of Attotney document, or the Trustot’s attotney
may be able to write a letter to the doctots, enab]jng you to access the medical
information. 'If it is not possible to get these two doctor letters, thete are othet
alternatives for declaring the Trustee incapacitated so that the next Trustee may act. The
Tmst itself may contéin a backup lbrocedure Jor a “Trust Protector” or some other third-party or
“Danel” to make the determination of incapacity. 'The last alternative, if none of the above
procedures work or are available, is for you ot some othet ‘party to file a petition in the
Probate Court to have a judge determine the Trustee’s incapacity. (See also the Chaptet,
“Checklist of Immediate Actions Upon Disability or Incapacity” regarding the situation

where the Trustee is the Trustor).

The succession of Trusteeship, upon the death of a Trustee, is a faitly
simple matter. An original death cettificate (not a photocopy or other facsimile) will be
needed to establish the death, after which the further procedures discussed below will

occut.
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In some cases, a Trustee may be rémOved, so that the next Trustee may act.
Sometimes, the Trust document itself will provide that either certain beneficiaries or a
“panel” or a third-party such as a “Trust Protector” has the ability to remove the Trustee
whether or not there is cause. Regardless of the terms of the Trust document, it is also
possible for the Trust beneficiaries to remove the acting Trustee, if he or she is not
propcﬂy fulfilling his or her duties or not propetly cxercising his ot her powers, by filing

a petition with the Probate or District Court and proving the reasons for removal.

Finally, the current Trustee may be effectively replaced when distributions are
required to be made from the Trust to another Trust (either created out of the
ofiginal T rust, or under a separéte trust document) and a different Trustee is named.
(See the Chaptet, “Making Disttibutions to the Beneficiaties” and “Termination of the

Trust”).

Regatdless‘ of the circumstances that may cause the change of Trustee, the
remaining process of the new Trustee taking over 1nv01ves substantially the same
| steps. First, you must confirm that the right person(s) are stepping in as the next Successor
Trustee. This requires consulting the Trust document. Sometimes, there is no
Successor Trustee named in the document. For example, there may have been two
Successot Trustees named in the document, but both are no longer able to act or are
deceased. 'The Trust will usually provide some mechanism for determining the next
Trustee without the need to go into court. For example, the Trust may say that the last
Trustee to act may appoint a Successor (sorn‘etirnes the type of pafty that can appointed
may be limited to a bank or trust company ot someone who is not a beneﬁc1ary of the
Trust). “This mechanism may not work if there is no hvmg and competent Trustee who
can make this appointment or the last Trustee to act does not wish to take on the

responsibility of making this appointment. The Ttrust may contain a second default

4 : , 19-4 \
© 2007 The Vacek Law Flrm, PLLC (Under License) ‘ ’ 1-800-229-3002
o P120




mechanism, whereby the current Trust beneficiaties (entitled to income and/or principal
at the current time) may by a vote appoint a new Trustee (again, the powet may be
limited to appointing only certain types of parties). Another default mechanism that
could exist is for a “panel” or a ?‘Trust Protectot” to appbint a new Trustee to fill the
vacancy. If all of these mechanisms fail or ate not available under the Trus‘t document,
then it may be necessaty to file a petition with the Probate or District Court and have

the coutt appoint the next Trustee.

Assuming it has been cleatly resolved who may legally act as the Successor
Trustee, and you have the legal documents setting forth the circumstances under which
the current Trustee can no longer setve (the resighation, doctor letters, death certificate,
rernéval document, etc.), the following steps need to take place to finalize the
transfer of Trusteeship. First, the new Trustee should sign an “Aweptance of the Position
of Trustee”, which should also be propetly notatized, to evidence his or her agreement to
serve as the new Trustee. Second, the attorney should prepare a new “Trust Certification”,
stating that the Successor Trustee is empowered to act pursuant to the terms of the
Trust. 'This Trust Certification should have attached to it the above referred legal
document establishing the occurrence of the need fot a change of Trustee, as well as a
copy of the Trust document, including ahy amendments. A Trust Certification will
often be needed when the new Trustee goes to third-parties (banks, brokerage houses,
- realtors, IRA custodians, etc.), in order to take over control of the Trust assets, Next,
the‘new Trustee may be required pursuant to the terms of the Trust and/or under state
law to send a “No#ification” of the change of Trustee to the Trust beneficiaries (See the Chapter,
“Your Trustee Duties”). Next, it is advisable (and in certain Trust documents, may be
requited) for the new Trustee to provide a “HIPAA Authorization” to the next named
Successor Trustee. This authotization to access the new Trustee’s medical records may

be limited in scope so that the next Successor Trustee can only see the records for the
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purposes of establishing the disability of the new Trustee (should that occut in the
future); this will enable the next Successor Trustee to ‘act more quickly when needed,
without first going to Coutt. The outgoing Trustee may be required to provide an
' "Accozmizﬂg of the assets, income and expenses of the Trust durmg that Trustee s control
of the Trust (See the Chapter, “Accounting to the Beneficiaties™). ObVlously, the
outgoing Trustee will need to #ransfer all documents and files of the Trust to the new Trustee;
it is advisable to obtain a wtitten reespt from the incoming Successor Trustee. In some
cases, if the Trust document does not altready provide that each Trustee will only be
]iaBle fot certain acts ot omissions which occurred while he ot she was serving as

Trustee, it may be advisable to have this receipt accompanied by a “Gross-indemnification

document prepared by an attorney.

Once the new Trustee takes ovet, it may also be necessaty to obtain a new tax
identification number for the Trust (See the Chapter, “Income Taxes”) and to #ransfer asset
titles into the name of the new Trustee (See the Chapter “Maintaining Title to Assets v

‘Transactmg Business and Paying Expenses”)

What happens if the outgoing Trustee left because of resignation or
disability and later wishes to again act as Trustee or is no longer incapacitated?
First, the Trust document must be reviewed to see what it provides regarding this
matter. If the resigning Trustee was not required by the Trust docurhent to
“irrevocably” resign, or the tesignation document did not include this language, it may
be possible for that ptior Trustee to tesume the Trusteeship. If the prior Trustee was a
\Trustor, there may be a “come-back-in” provision stating that, once the Trustor obtains
doctor letters stating he or she again Aas the capacity to act as Trustee, he ot she can step
back in immediately (temoving the Successor Trustee by the same doctor letter process

desctibed previously). The Trust document may also provide for a third—party, such as a

19-6
© 2007 The Vacek Law Firm, PLLC (Under Liccos) 1-800-229-3002
P122



“panel” ot a “Ttust Profector”, to declare that the Trustor is once again able to act and
teinstate him or het as the Ttustee, removing the Successor. If the Trustor can
othetwise prove his ot her capacity, it may also be possible for the Trustot to amend the
Ttrust, again placing himself or herself as acting Trustee. In the event that you are the
acting Successot Ttustee and the Trustor now is of the opinion that he or she is capable
of handling his or her own affairs, but you and/or the Trustor’s doctors believe that the
Trustor lacks the capacity to do so, it may be necessaty for either you or the Trustor or a
beneficiary of the Ttust to file a petition in the Probate or District Court to have a judge
determine the issue of the Trustor’s capacity to again act as Trustee. Whenever thete ate
~ substantial concerns about the cutrent Trustee continuing to act or the previous Trustee

trying to again act, the judge’s otder is the ultimate solution.

Note that a Successor Trustee named in the Trust document is not required to
take on the position of the Trustee, and if he or she does not wish to do so may simply
decline to act. 'This should be done in a notatized writing and delivered to the next

" named Successor Trustee, so he or she may then proceed with the steps outlined above

(the same applies to a Trustee resignation after a Trustee has already begun to act). The -

decision to decline to act (or resign) should be considered fully, as the declining (or
resigning) person may not be able to later step back in and serve as Trustee should he or

'she change his or her mind or circumstances change.
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CHAPTER 20

TERMINATION OF THE TRUST

The time at which the Trust, ot a share of the Trust held for a specific
beneficiary, is terminated and how this termination takes place are dependent on }‘be terms of
the Trust document.  For example, it may provide that, at a cettain age, a beneficiary
receives a portion of his or her share “outright”, meaning that the titles to assets are
- transferred into his or her name or cash assets ate directly given to him ot her.
Altematlvely, the Trust may provide that the timing of final distribution and termination
of the Trust is up to the discretion of the Trustee. Also, the Trust may alternatwely
provide that distributions are made into a new trust (or “sub-trust”) for the beneficiary,
rather than directly to the beneficiary. Finally, the Trust tetms may not indicate to
whom, when and how final distribuﬁons of the Trust are to occut, but rather give a
third-party (such as the current or previous beneficiary) a “Power of Appointment” to
determinc these, which must be exercised through an outside legal document. The
Trustee may need to find out if any such document exists and then follow the terms of
that exetcise of that “Power of Appointment”. (See the Chépter, “Making Distributions

to the Beneficiaries™).

Prior to the final distributions to the beneficiaties and the termination of
the Trust, you as Trustee should withhold a reasonable amount as a “reservé’_’
for the payment of the following: creditor claims that may yet be filed if the statute of
limitations has not yet ended; and potentially outstanding teal property, income, estate ot
inheritance taxes. If the Trustot was not in business, and at least a year has lapsed since
the Trustor’s death, it is likely that no further creditors will present claims and therefore

thete may be no need for a reserve for creditor purposes (ér for only a vety small
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teserve). With respect to potential taxes, you should consider having your accountant
- file a request for “Yax releases” whetever possible to do so, so that the taxing authorities
Wﬂl telease you, at an eatly date, from the personal liability for the real propetty, income,
estate and inheritance taxes. Eatly tax releases may avoid the need to maintain a large
resefve; however, the request for tax clearance may sometimes spatk the audit of a
feturn that rhay have otherwise been accepted without audit. In the case of a federal
estate tax retutn (Form 706), since almost all these retutns involving the payment of tax
are audited, @ “prompt andit” may be requested, in which case the IRS must audit the return
ot provide you with a final closing letter within 18 months. It is usually best to maintain
a reserve projected by the attorney and/or accountant who ptepared the Form 706, until
such time as you receive a final closing letter. Other pbtential tax expdsure should also
be estimated in ordet to determine the amount of the teserve. If the reserve is relatively
small (less than about $10,000), it should be placed in a non-interest beating account so
that additional income tax returns will not be required to be filed following disttibution
“of the bulk of the estate. If the teserve is larger, it may need to be placed in an userest-
bearing account and final income tax retutns for the Trust will need to be filed after the

reserve is distributed.

If the Trustor received any benefits under Medicaid, you should notify the
approptiate governmental entity (State of Texas), in writing, of the Trustor’s death, as
the Department may file a claim for reimbursement of some or all of the benefits and
you will want to be sure there is no such outstanding claim ptior to establishing and
distribﬁting the reserve. (If a claim is made by the entity for reimbursement, you should

probably consult an attotney skilled in this area to determine the validity of the claim).

- Certain legal documentation should accompany the final termination of a

Trust (and release of any reserve). You, as Trustee, should obtain wtitten receipts from
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the benﬁiciézz’e; (or if the assets go to a Trust, from the Trustee). Depending upon any
limitations by state law, these receipts should include an ackhowledgment that each
person has received any and all distributions due to him ot her and releases the Trustee
from any further liability. In these receipts (or a “Final Settlement Agreement”), the
beneficiaties should promise to pay any legitimate Trust expenses that may surface after
their disttibutions; if for any reason you do not believe a beneficiary will fulfill this
promise when called upon, you méy want to still maintain some Trust funds in reserve
for a reasonable period of time. You should consult with an attorney about this, as well
as about the transfer of assets other than cash. The actual transfer of assets may require
" title transfer documents, such as assign@ents and deeds, which you should have an attorney

prepare.

If, durlng the process of terminating the Trust you as Trustee become awate of
or fotesee any difficulties with the beneficiaries, any cteditors or other third-parties, you
may wish to consult with an attorney and determine whether it may be approptiate to
file a petition with the appropriate conrt for approval of the final distribution and tetmination
of the Trust. | |

Finally, when a Trust is terminated, do not forget that “final” income tax returns may
be required for the Trust. Since the liability for taxes in the year of termination of the
Trust flows to the beneficiaties who receive distributions, you do not need to continue

to hold a reserve until these final returns are filed and any audit period passes.
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CHAPTER 21

YOUR (AND THE BENEFICIARIES’) OWN ESTATE PLAN

Acting as Trustee without having an estate plan of your own is like being a
cobbler without shoes. Obviously, you should have your own estate plan to protect YOu

and your loved ones in the event of your own disability or death.

The only atea of estate planning fhat may be reguired of you in order to propérly
serve as Trustee may be executing a HIPAA Authorization. This permits‘ access to
youf pe’rsonai health and medical information, in the event that you have difficulty
serving as Trustee, so that the next Trustee may take the necessary actions to replace
you. Even if this HIPAA Authorization is not an actual requitement in the Trust
document, it may still be advisable proﬁded that the Successor Trustee’s access to your
health and medical information is limited for the putposes of determining your legal

capacity to act as Trustee. (See the Chapter, “Transition to Another Trustee”).

~ As for the rest of your estate plan, it’s a prudent idea to get one established and in
proper order, regardless of whether it is required in order for you to serve as Trustee.
Most likely, you should have a basic estate plan consisting of a Living Trust, Pour
Over Will, Durable Power of Attorney for Property, and health documents (“Physician’s
Directive” (or “Living Will”) or “Medical Power of Attorney”, as well as a HIPPA
Authorization”). Depending on the size of your own estate (keeping in mind any
amounts that you may stand to inherit under the Trustot’s Living Ttust), the type of
ybur assets and needs of your beneficiaties, additional “advanced” estate

planning may be warranted, such as an IRA Inhefitance Trust™, Irrevocable Life
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Insurance Trust, Gifting Trust, Personal Residence Trust, Chatitable Remainder Trust,

~ and Family Limited Partnership, to name a few.

Remember, even if you have done some or all of this estate planning for
‘yo'urself, be sute to periodically review it! Your estate plan may no longer
accurately reflect your wishes and intentions, because it can become outdated as a result
of law changes, changes in the needs and situations of yoilr beneficiaries (ot changes in
your relationships with them), and new planning strategies. Whethet you have an estate
plan already, or you would like to set one up, contact The Vacek Law Firm, PLLC for a
Jree initial comu[tatz'o;é, if you qualify. Each Trust beneficiary should probabiy go through

the same process of establishing (ot reviewing and revising) their estate plans.

With respect to the beneficiaries (and you may also be a beneficiary as well
as Trustee), there are two émmediate estate planning actions that need to be
taken that do relate to the administration of the Trustor’s Living Trust. First,
there may be certain disclaimer planning that the beneficiaties must consider and
complete in writing no later than nine (9) months of the Trustor’s death; this is especially
true with respect to the Trustot’s sutviving spouse, if any. Second, the surviving spouse
and other ‘potential beneficiaries may have been granted cettain “Powers of

| Appointment” under the Trustor’s Trust which allow them to direct the future
inhetitance of Trust property. It may be advisable for a non-spouse beneficiaty to
exetcise his or her power of appointment over the Trustor’s Living Trust at the same
- time that they establish their own Trust plan (or revise the one they have). Even if
beneficiaties do not have Powers of Appointment, they should not wait until after they
receive their inhetitance from the Trust in ordet to set up their own estate plan; in fact, a
beneficiaty may set up his or her own Living Ttrust and may execute an “anticipatory

assignment” of the expected inheritance into his or her new Trust, in the event he or she
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should become incapacitated ot die before that takes place, so that the inhetitance will

be propetly managed and distributed in accordance with the beneficiary’s desires.

Often times, the attorney assisting you with the administration: of the Trustot’s -
Living Trust may also assist you and/or the beneficiaties in setting up ot révising your
~ estate plans. Sometimes, this may present a potential conflict and the attorney may
advise you and/or the beneficiaties to obtain your own independent legal counsel with
respect to yout estate planning. If you and/or the beneficiaties do your estate planning
with the attorney assisting in the administtation of the Ttustot’s Living Ttust, you Wi]i
- probably need to ‘enter a separate engagement agreement to do so and the legal fees

involved are generally not payable from the assets of the Trustor’s Living Trust.
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CHAPTER 22

IMPORTANT ADDRESSES AND PHONE NUMBERS

It’s a good idea to keep in one place, that is convenient and immediately
accéssible, the key contact information for the beneficiaries, your key Trust
administration professionals and advisets, and your next Successor Trustee. We have
enclosed the following pages as a simple format for you to use. You may wish to not
~only wtite the irlformation in this Manual, but also record it somewhere on a cornpﬁter
SO fhat it may be easily accessed by you (and updated whén necessaty) if you ate not at
home or do not have this Manual with you when you need any of this information.
Also keep in mind that collecting and keeping this information up to date may not only
be important for you, but may be requited by your attorney, CPA and other advisets

~ when they are assisting you.
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BENEFICIARIES

Name:

Add;ess:

. Home Phone:

Mobile Phone:

Fax Number:

| E-mail Address:

| Name:

Address:

| Home Phone:

Mobile Phone:

Fax Number:

E-mail Address: |

| Name:

Address: .

Home Phone:

‘Mobile Phone:

Fax Number:

E-mail Address:
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BENEFICIARIES

| Name:

| Address: |

Home Phone:

Mobile Phone:

Fax Number:

| E-mail Address: ‘ ,

Name:

| Address:

Home Phone:

Mobile‘Phone‘: |

| Fax Number: |

E-mail Address: ,

| Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbert:

E—mail Address:

© 2007 'The Vacek Law Firm, PLLC @Undet License)

22-3

1-800-229-3002
P132




BENEFICIARIES

 SECONDARY (“CONTINGENT”)

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

Name:

Address:

Home Phone:

| Mobile Phone:

Fax Number:

E-mail Address:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:
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BENEFICIARIES

—

Name:

.| Address:

| Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

Name:

Address:

Home Phone:

-, Mobile Phone: |

1 Fax Numb/e‘r:'

E-mail Address: : | |

Name:

| Address:

| Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:
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BENEFICIARIES

Name:

Address:

‘Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

| Name:

‘Address:

Home Phone:

Mobile Phone:

Fax Numbert:

E-mail Address:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Addr_ess: B
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THE TRUSTEE’S ADVISERS

Name:

Address:

| Home Phone:

| Mobile Phone:

Fax Number:

| E-mail Address:

Name:

Address:

’Home Phone:

| Mobile Phone:

Fax Number:

E-mail Address:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:
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 TRUSTORSDOCIORs 7

Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address:

Name:

‘Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

Name:

Address:

Home Phdne: L

Mobile Phone:

Fax Numbet:

E-mail Address:
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~ TRUSTORSEMPLOYER

Name:

Address:

‘| Home Phone:

Mobile Phone:

Fax Number:

E-mail Address: - |

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

| E-mail Addressf

 TRUSTOR'S BUSINESSPARTNER

Name:

Address:

Home Phone:

| Mobile Phone:

Fax Number:

E-mail Address: -
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Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address:

Name:

Address:

Home Phone:

Mobile Phone:

F ax Number:

| E-mail Address: . |
~ TRUSTOR’S AUTO/GENERAL INSURANCE AGENT

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

22-10 | |
© 2007 The Vacek Law Fitm, PLLC (Under License) | 1-800-229-3002
\ ' P139




_ TRUSTOR'S CLERGYMAN/RABBI

Name:

Address:

‘Hoym‘e Phone:

Mobile Phone:

Fax Number:

- | E-mail Address:

| TRUSTORSFUNERALDIRECTOR |

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

. E-mail Address: _

© 2007 The Vacek Law Flﬂn, PLIC (Under License)

22-11

1-800-229-3002
P140




Position:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

Position:

Name:

Addtress:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address: |

Position:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address:
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| omERCcONTAGIS . L

Position:

1 Name:

Address:

Home Phone:

Mobile Phone:

Fax Number:

| E-mail Address:

Position:

Name:

Address:

| Home Phone:

Mobile Phone:

Fax Number:

E-mail Address:

Position:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address:
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Position:

Name:

Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address:\ | '

Position:

Name: -

Address:

Home Phone:

Mobile Phone:

Fax Number:

E-mail Address: |

| Position:

Name:

] Address:

Home Phone:

Mobile Phone:

Fax Numbet:

E-mail Address: |
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SUCCESSOR TRUSTEES

- | Home Phone:

‘| Mobile Phone:

. | Fax Number: |

E-mail Address: | | | \

| Address:

Home Phone:

Mobile Phone:

Fax Number: |
E-mail Address:

Name:
| Address:

| Home Phone:

| Mobile Phone:

Fax Number: ,
‘E-m‘ail Address: |

B
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CHAPTER 23
LOCATION LIST

' In addition to completing the forms provided in the priot Chaptet, “Important
- Address and Phone Numbets”, you should fill out and periodically maintain the location
list contained in this Chaptet, so that in the event that you are ever too ill, disabled of
otherwise unable to act, ot pass away, the next Successor Trustee will be able to easily
and quickly locate key items he ot she will need in order to' smoothly transition

| Trusteeship.
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 LOCATION LIST

ITEMS

Oftiginals of } ‘
Trustor’s Estate Planning Documents:

Checkbook:

- Accounting Records & Files:

Real Estate Deeds & Documents:
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Bank Accounts:

Stocks & Bonds
(Not in a Brokerage Account):

Mutual Funds and/or Brokerage Accounts:
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»Emplover Retircnient Benefits:

" IRAs & Roth IR As:

Deferred Annuity Accounts Owned Outside
Retirement Plans:
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Life Insurance

Other Insurance Policies:

Promissory Notes and/or Deeds
- of Trust (motrtgages):
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Partnership Interests:

Employment Contracts or Benefits:

Birth Certificates, Passports & Other
Personal Papets:

Cerneterv Deed/Funeral Papers:
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- Safe Deposit Box:

Safe Deposit Box Key:
(Place Extra Key Here)

Safe Location in Home & Combination
(ot Other Hiding Place)

Corporation Documents:

Income Tax Retutrns:
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CHAPTER 24

OTHER DOCUMENTS

Thete may be various legal documents or account statements that you may wish
to keep in this section of the Manual. If it is possible to hole-punch and place
documents in this séction, this is preferable to merely stuffing them in the inside pockets

of the binders, whete they may cause confusion in the future for you and the next

Successor Trustee. However, given the confidential nature of many documents and

statements, you may wish to, instead, keep them in a safe place and indicate where they

are located on the “Location List” enclosed in the prior Chapter.
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The Vacek Law Firm, PLLC
(281) 531-5800
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Qﬁr\placé Kunz

ALBERT E. VACEK, JR.
ATTORNEY AT LAW

BOARD CERTIFIED, ESTATE PLANNING AND PROBATE LAW
TEXAS BOARD OF LEGAL SPECIALIZATION

THE VACEK LAW FIRM, PLLC
11511 KATY FREEWAY
SUITE 520
HOUSTON, TEXAS 77079

(281) 531-5800
FAX (281) 531-5885
1-800-229-3002
email: al@vacek.com

CANDACE L. KUNZ-FREED
ATTORNEY AT LAW

THE VACEK LAW FIRM, PLLC (281) 531-5800
11511 KATY FREEWAY FAX (281) 531-5885
SUITE 520 1-800-229-3002
HOUSTON, TEXAS 77079 email: candace @vacek.com
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