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UNITED STATES DISTRICT COURT
FOR THE
SOUTHERN DISTRICT OF TEXAS

CANDACE LOUISE CURTIS, §
PLAINTIFF §
§
VS. § CiviL ACTION NO. 4:12-cv-00592
§ JUDGE KENNETH M. HOYT
ANITA KAY BRUNSTING, §
AMY RUTH BRUNSTING, §
AND DOES 1-100, §
DEFENDANTS § JURY TRIAL DEMANDED

PLAINTIFF’S FIRST AMENDED PETITION

L. PARTIES
1. Plaintiff, Candice Louis Curtis is a citizen of the State of California.
2. Defendant Anita Kay Brunsting is a citizen of the State of Texas, who has answered and
appeared herein.
3. Defendant Amy Ruth Brunsting is a citizen of the State of Texas, who has answered and
appeared herein.
4, Necessary Party and involuntary plaintiff is Carl Brunsting, individually and as Executor of

the Estate of Nelva Brunsting, who is a citizen of the State of Texas and is expected to waive
the issuance of citation. He is being added to effectuate complete relief regarding the claims
and to avoid the risk of inconsistent judgments being rendered.

5. Necessary Party is Carole Ann Brunsting, who is a citizen of the State of Texas, and who can
be served with citation at 5822 Jason St., Houston, Texas 77074. She is being added to
effectuate complete relief regarding the claims and to avoid the risk of inconsistent

judgments being rendered.
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I1. JURISDICTION AND VENUE

This Court had jurisdiction of the state law claims alleged herein pursuant to 28 USC §
1332(a)(1) — 28 USC § 1332(b), and 28 USC § 1332(C)(2) in that this action is between
parties who are citizens of different states and the amount in controversy exceeds the sum
0f'$75,000.00, exclusive of interests and costs. Jurisdiction may be destroyed if all necessary
parties are joined.

The Res in this matter includes assets belonging to the Brunsting Family Living Trust
(“Trust”) and assets belonging to the Estate of Nelva Brunsting, Deceased, under the care and
control of Necessary Party Carl Brunsting.

1II. NATURE OF ACTION

This action arises out of the misappropriate and mismanagement of assets that belonged to
Nelva Brunsting during her life and of assets that belonged to the Brunsting Family Trust,
and the execution of invalid documents seeking to amend the Brunsting Family Trust.

IV. CAUSES OF ACTION

Breach of Fiduciary Duty. Defendants Anita Brunsting and Amy Brunsting are Co-Trustees
of the Trust and owed to Plaintiff , Carl Brunsting, and Carole Brunsting, a fiduciary duty,
which includes : (1) a duty of loyalty and utmost good faith; (2) a duty of candor; (3) a duty
to refrain from self-dealing; (4) a duty to act with integrity of the strictest kind; (5) a duty of
fair, honest dealing; and (6) a duty of full disclosure. Defendants have violated this duty by
engaging in self-dealing, by failing to disclose the existence of assets to Plaintiff, by failing
to account to Plaintiffs for Trust assets and income, by failing to place Plaintiff’s interests
ahead of their own, and by making distributions that deviate from the strict language of the

Trust. Plaintiff seeks actual and exemplary damages, together with pre- and post-judgment
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interest and costs of court.

Fraud. Defendants Anita Brunsting and Amy Brunsting made misrepresentations of material
facts with the intent that Plaintiff rely upon them, and Plaintiff did rely upon such
misrepresentations to her detriment. Such misrepresentations included statements regarding
the Trust, Trust assets, and her right to receive both information and Trust assets. On
information and belief, Defendants made fraudulent misrepresentations to Nelva Brunsting
upon which she relied to her detriment and to the ultimate detriment of her Estate. Plaintiff
seeks actual and exemplary damages, together with pre- and post-judgment interest both on

behalf of herself, and on behalf of the Estate of Nelva Brunsting, Deceased.

Constructive Fraud. Constructive fraud exists when a breach of a legal or equitable duty
occurs that has a tendency to deceive others and violate their confidence. As a result of
Defendants’ fiduciary relationship with Plaintiff and with Nelva Brunsting, Defendants owed
Plaintiff and Nelva Brunsting legal duties. The breaches of the fiduciary duties discussed
above and incorporated herein by reference constitute constructive fraud, which caused injury
to both Nelva Brunsting’s Estate and Plaintiff. Plaintiff seeks actual damages, as well as,
punitive damages individually and on behalf of Nelva Brunsting’s Estate.

Money Had and Received. Defendants have taken money that belongs in equity and good

conscience to Plaintiff,and has done so with malice and through fraud. Plaintiff seeks her
actual damages, exemplary damages, pre- and post-judgment interest and court costs.

Conversion. Defendants have converted assets that belong to Plaintiff as beneficiary of the
Brunsting Family Trust, assets that belong to the Brunsting Family Trust, and assets that

belonged to Nelva Brunsting and that should be a part of her Estate. Defendants have
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wrongfully and with malice exercised dominion and control over these assets, and has
damaged Plaintiff, the Brunsting Family Trust, as well as the Estate of Nelva Brusting by so
doing. Plaintiff seeks actual damages, exemplary damages, pre- and post-judgment interest
and court costs, both individually and on behalf of the Decedent’s Estate.

Tortious Interference with Inheritance Rights. A cause of action for tortious interference

with inheritance rights exists when a defendant by fraud, duress, or other tortious means
intentionally prevents another from receiving from a third person an inheritance or gift that
he would otherwise have received. Defendants herein breached their fiduciary duties and
converted funds that would have passed to Plaintiff through the Brunsting Family Trust, and
in doing so tortiously interfered with Plaintiff’s inheritance rights. Plaintiff seeks actual
damages as well as punitive damages.

Declaratory Judgment Action. The Brunsting Family Trust was created by Nelva and Elmer

Brunsting, and became irrevocable upon the death of Elmer Brunsting. After his death,
Nelva executed a Qualified Beneficiary Designation and Exercise of Testamentary Power of
Appointment (“Modification Documents”), which attempted to change the terms of the then-
irrevocable Trust. Upon information and belief, Nelva did not understand what she was
signing when she signed the Modification Documents, and signed them as a result of undue
influence and/or duress. Plaintiff seeks a declaration that the Modification Documents are
not valid, and further that the in terrorem clause contained therein is overly broad, against
public policy and not capable of enforcement. Plaintiff further seeks a declaration as to her
rights under the Brunsting Family Trust. Plaintiff contends and will show that she has
brought her action in good faith.

Demand for Accounting. Plaintiff seeks a formal accounting from Defendants in compliance
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with the Texas Property Code.

V. JURY DEMAND

17. Plaintiff hereby makes her demand for a jury trial in this matter.
VI. PRAYER
18. WHEREFORE, PREMISES CONSIDERED, Plaintiff prays that upon final trial in this
matter, she will take judgment for her actual and exemplary damages, actual and exemplary
damages will be awarded to the Estate of Nelva Brunsting, that pre- and post-judgment
interest and costs of court will be assessed against the Defendants, and that she be granted
such other and further relief to which she may show herself justly entitled.

Respectfully Submitted,

OSTROM/Sain
A limited Liability Partnership

BY: /s/Jason B. Ostrom
JASON B. OSTROM
(Fed. Id. #33680)
(TBA #24027710)
NICOLE K. SAIN THORNTON
(TBA #24043901)
5020 Montrose Blvd., Ste. 310
Houston, Texas 77006
713.863.8891
713.863.1051 (Facsimile)

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that service on known Filing Users will be automatically
accomplished through the Notice of Electronic Filing. Additionally, this document will be served
by copy to any attorney-of-record for those parties in state court litigation.

/s/ Jason B. Ostrom
Jason B. Ostrom




