In this context, a party (the movant) essentially avers that the opposing party (the non-movant) lacks the evidence necessary to prove an essential element of their case, and therefore, no trial is needed. This implicates due process, which is satisfied by the procedural safeguards built into the summary judgment standard.
Here is how one would proceed:
1. File a Motion for Summary Judgment: The primary tool for this situation is a motion for summary judgment. The motion argues that there is "no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law."
2. Assert the Absence of Evidence: The movant does not need to produce evidence of their own to negate the opponent's claim. Instead, the movant can meet their initial burden by pointing out to the court the absence of evidence in the record to support the non-moving party's case [Pierson v. Mrs. Fields Cookies]. This is the functional equivalent of a "specific negative averment" in this context. You would specifically identify an essential element of the opponent's claim (e.g., causation in a negligence case) and demonstrate that after discovery, the opponent has failed to produce any evidence to support that element.
3. Shift the Burden: Once the movant has pointed to this absence of evidence, the burden of production shifts to the non-moving party [Pierson v. Mrs. Fields Cookies]. To avoid having judgment entered against them, the non-movant must then come forward with specific evidence—such as affidavits, depositions, or documents—that shows there is a genuine dispute of material fact that requires a trial.
Due Process Considerations
This process satisfies due process because the non-moving party is given a full and fair opportunity to respond. Due process does not guarantee a full evidentiary hearing or trial in every case. It guarantees notice and an opportunity to be heard. The summary judgment procedure provides this by:
· Notice: The motion itself provides clear notice of the specific claims and elements being challenged for lack of evidence.
· Opportunity to Be Heard: The non-moving party has the opportunity to present their evidence and legal arguments in a written response and, in some cases, at a hearing on the motion.
If the non-moving party is unable to produce any evidence to support an essential element of their case after adequate time for discovery, a court can conclude that no reasonable jury could find in their favor, and a judgment without a trial is therefore appropriate and does not violate due process.

