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ESTATE OF 

NEL VA E. BRUNSTING, 

DECEASED 

CARL HENRY BRUNSTING, et al 

v. 

ANITA KAY BRUNSTING, et al 

NO. 412,249-401 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN PROBATE COURT 

NUMBER FOUR (4) OF 

HARRIS COUNTY, TEXAS 

AMY BRUNSTING'S & ANITA BRUNSTING'S 
ORIGINAL COUNTERCLAIM 

TO THE HONORABLE JUDGES HORWITZ AND COMSTOCK: 

AMY BRUNSTING ("Amy") and ANITA BRUNSTING ("Anita") (collectively "Co-

Trustees") have been sued individually and in various capacities by their sister, Candace Louise 

Curtis ("Curtis") and their brother, Carl Henry Brunsting ("Carl"), each of whom has amended 

and/or supplemented their petitions on numerous prior occasions. 

In light of the numerous amended and/or supplemental petitions filed by Curtis and Carl, 

Co-Trustees file these Original Counterclaims, individually and in various identified capacities, 

including without limitation, as Co-Trustees of TheRe tatement of The Brunsting Family Living 

Trust (the "Brunsting Family Living Trust"). 

Each allegation, assertion, claim or cause of action made by Amy and/or Anita in this 

Original Counterclaim is in addition to and/or in the alternative to any other allegation, assertion, 

claim or cause of action made by them in this Original Counterclaim. 



I. BACKGROUND FACTS 

The Brunsting Family Living Trust was created by Elmer Henry Brunsting and Nelva 

Erleen Brunsting (together, "Founders" or "Trusters" and each a "Founder" or "Trustor"), on or 

about October 10, 1996. Over time, additional documents pertaining to The Brunsting Family 

Living Trust were executed by one or both of the Founders, including without limitation, a 

Qualified Beneficiary Designation and Exercise of Testamentary Powers of Appointment Under 

Living Trust Agreement executed by Nelva E. Brunsting on or about June 15, 2010 (the "June 

2010 QBD"), and another Qualified Beneficiary Desigflation and ~ xercise of Testamentary 

Powers of Appointment Under Living Trust Agreement executed by Nelva E. Brunsting on or 

about on August 25, 2010 (the "August 2010 QBD"). Elmer Henry Brunsting was not a party to 

either document, as he died on April 1, 2009. 

Through the Brunsting Family Living Trust and the August 2010 QBD, the Founders set 

out a number of different terms, conditions and instructions to be implemented and followed by 

the trustees and beneficiaries. Included among these terms, conditions and instructions were rules 

intended for the "protection of beneficial interests", including without limitation rules dictating 

that the Founders' instructions were not to be contested. 

This "no-contest" language appears in both the Brunsting Family Living Trust and the 

August 2010 QBD, and was included because the Founders did not want to burden the trust with 

the costs of a litigated proceeding to resolve questions of law or fact, unless originated by a trustee 

or with a trustee's written permission. The penalty for those who violated the no-contest provision 

was the forfeiture of any amounts the violator is or may have been entitled to receive. In such an 

event, a violator's interest would pass as if the violator(s) had predeceased the Founders. 
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The Founders identified certain specific acts which, if taken, would trigger a forfeiture. 

Prohibited acts include but are not limited to originating (or causing to be instituted) a judicial 

proceeding: 

• To construe or contest the trust(s); 

• To resolve any claim or controversy in the nature of reimbursement; 

• Seeking to impress a constructive or resulting trust; 

• Alleging any theory, which if assumed as true, would enlarge (or originate) a 
claimant's interest in the trust or the Founder's Estates; 

• Unsuccessfully challenging the appointment of any person named as a Trustee 
or unsuccessfully seeking the removal of any person acting as a Trustee; 

• Objecting to any action taken or proposed to be taken in good faith by the 
Trustee, if such action is determined to have been taken in good faith; 

• Objecting to any construction or interpretation of the trust, or any amendment 
to it, and such objection is later adjudicated to be an invalid objection; and/or 

• In any other manner contesting the trust or any amendment to it, including its 
legality or the legality of any provision thereof, on the basis of incapacity, undue 
influence or otherwise, or in any other manner attacking or seeking to impair or 
invalidate the trust or any amendment, or any of their provisions. 

The Founders further expressed their intentions regarding application and enforcement of 

these prohibited acts by including other instructions and conditions in the Brunsting Family Living 

Trust and/or the August 2010 QBD. These other instructions and conditions include but are not 

limited to: 

• Application of the forfeiture penalty even if it is determined that the judicial 
proceeding was initiated in good faith, with probable cause; 

• Application of the forfeiture penalty even if is detetmined that the judicial 
proceeding was initiated to do nothing more than construe the application of the 
no-contest provision; 

• Cautioning a trustee against settling any contest, attack or attempt to interfere 
with the Founders' estate plan; and 
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• Requesting that the Court take into account the Trustor's firm belief that no 
person contesting or attacking the Trustor's estate plan should take or receive 
any benefit from the estate. 

Against the backdrop of these forfeiture provisions, Curtis and Carl each elected to proceed 

with the origination of their respective judicial proceedings. By way of summary, but not 

limitation, Carl and Curtis' respective claims have included/currently include: 

Carl's Claims 

(1) Construction ofTrust and Suit for 
Declaratory Judgment; 
(2) Demand for Trust Accounting; 
(3) Breach of Fiduciary Duties; 
(4) Conversion; 
(5) Negligence; 
(6) Tortious Interference with Inheritance; 
(7) Constructive Trust; 
(8) Civil Conspiracy; 
(9) Fraudulent Concealment; 
(1 0) Liability of Beneficiaries; 
(11) Removal ofTrustees; 
(12) Receivership Over Trust; 
(13) Self-Dealing; 
(14) Criminal Wiretap Claim; 
(15) Civil Wiretap Act; 
(16) Invasion ofPrivacy and Intrusion on 
Seclusion; and 
(17) Request for Injunctive Relief. 

Declarations Sought by Carl: 

• 8/25/10 QBD in terrorem clause void. 
• Construe validity, terms, responsibilities 

and obligations of documents signed by 
Elmer and Nelva. 

• That Carl's actions do not violate in 
terrorem clause (ifvalid). 

• That Carl's actions are done in good faith, 
so in terrorem not triggered. 
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Curtis's Claims 

(1) Breach of Fiduciary Obligation; 
(2) Extrinsic Fraud; 
(3) Constructive Fraud; 
( 4) Intentional Infliction of Emotional Distress; 
(5) Breach of Fiduciary Duty; 
(6) Fraud; 
(7) Money Had and Received; 
(8) Conversion; 
(9) Tortious Interference with Inheritance 
Rights; 
( 1 0) Declaratory Judgment Action; 
(11) Demand for Accounting; 
(12) Unjust Enrichment; and 
(13) Conspiracy. 

Declarations Sought by Curtis: 

• "Modification Documents" (June 2010 
QBD, August 2010 QBD and Exercise of 
Testamentary Power of Appointment) are 
not valid. 

• In terrorem clause not capable of 
enforcement. 
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II. CLAIMS AND CAUSES OF ACTION 

Beginning with the filing of their respective original petitions/complaints, both Curtis and 

Carl have asserted (and/or continue to assert) claims and causes of action, or otherwise taken action 

through the filing of various motions, objections and/or responses/replies which violate the 

Founders' restrictions and trigger the forfeiture provisions. Once triggered, a prior or subsequent 

amendment of their pleadings does not and cannot "untrigger" the forfeiture. Consistent with the 

Founders' wishes and cautions, the Co-Trustees assert that: 

• one or more of the causes of action asserted and/or declarations sought by Carl trigger 
the forfeiture provisions; 

• one or more ofthe causes of action asserted and/or declarations sought by Curtis trigger 
the forfeiture provisions; 

• one or more of the motions, responses, and/or replies filed by Carl trigger the forfeiture 
prOVISIOns; 

• one or more of the motions, responses, and/or replies filed by Curtis trigger the 
forfeiture provisions; 

• Carl did not have just cause to bring the action, and it was not brought in good faith; 

• Curtis did not have just cause to bring the action, and it was not brought in good faith; 

• Carl has forfeited his interest, and thus his interest passes as if he has predeceased the 
Founders; 

• Curtis has forfeited her interest, and thus her interest passes as if she has predeceased 
the Founders; 

• If Carl has not forfeited his interest via asserting any of the identified claims, and is or 
becomes entitled to receive any interest in the Founders' estate, then Amy's and Anita's 
expenses in defending against Carl's claims are to be charged against his interest dollar
for-dollar; 

• If Curtis has not forfeited her interest via asserting any of the identified claims, and is 
or becomes entitled to receive any interest in the Founders' estate, then Amy's and 
Anita's expenses in defending against Curtis' claims are to be charged against her 
interest dollar-for-dollar; 
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and/or 

• All expenses incurred by Amy and Anita to legally defend against or otherwise resist 
the contest or attack by Carl and/or Curtis are to be paid from the Trust as expenses of 
administration. 

As a more specific example, but not by way of limitation, in his First Amended Petition 

for Declaratory Judgment, Carl "seeks declaratory relief construing the ... terms .. .[ofthe] Family 

Trust." The Brunsting Family Living Trust specifically prohibits an action to construe or contest 

the trust. Carl also seeks to impose a constructive trust, another claim that is specifically prohibited 

by Brunsting Family Living Trust. 

Likewise, as a non-exclusive/non-limiting example, Curtis also seeks a declaration by the 

Court construing the terms of the Brunsting Family Living Trust, including, in particular, a finding 

that the QBDs affecting the terms of the Brunsting Family Living Trust are invalid. Curtis' 

requests violate the Brunsting Family Living Trust's terms. 

Consistent with the Founders' wishes and cautions, the Co-Trustees request that the Court 

enter one or more declarations setting forth and confirming all or any of the Co-Trustees' assertions 

above. The Co-Trustees further seek a recovery/reimbursement of all attorney's fees, expenses 

and court costs associated with this matter, whether in accordance with the terms of the Brunsting 

Family Living Trust; in accordance with the Declaratory Judgment Act; as a sanctions/penalty for 

actions taken in bad faith, in equity, or otherwise. 

III. PRAYER 

Co-Trustees, Amy Brunsting and Anita Brunsting, pray that the Court declare: 

A. Carl and Curtis have taken actions that trigger the forfeiture provisions; 

B. Carl and Curtis' actions in triggering the forfeiture provisions were without just 
cause and were not in good faith; 
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C. The forfeiture provisions are enforceable and applicable in this case; 

D. By their actions, Carl and Curtis have forfeited their interests in the trust as 
though they had predeceased the Founders; 

E. All expenses, including attorney's fees, incurred to legally defend against or 
otherwise resist the contest or attack by Carl and/or Curtis are to be paid from the 
Trust as expenses of administration. 

F. Co-Trustees be reimbursed their reasonable attorneys' fees and court costs; 

G. Co-Trustees recover prejudgment and post-judgment interest as allowed by law. 

H. Co-Trustees receive such other and further relief, general and special, legal and 
equitable, to which they may be entitled. 
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Respectfully submitted, 

GRIFFIN & MA TIHEWS 

BY:~~-------
Texas State Bar No. 00794678 
nspielman@grifmatlaw.com 
1155 Dairy Ashford, Suite 300 
Houston, Texas 77079 
281.870.1124- Phone 
281.870.1647- Facsimile 

ATTORNEYS FOR AMY BRUNSTING 

THE MENDEL LAW FIRM, L.P. 

STEPHEN A. MENDEL 
Texas State Bar No. 13930650 
1155 Dairy Ashford, Suite 300 
Houston, Texas 77079 
0: 281-759-3213 
F: 281-759-3214 
E: steve@mendellawfirm.com 

ATTORNEYS FOR ANITA BRUNSTING 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing instrument has been sent on 
this ~May ofNovember 2019, to all counsel of record/prose parties viaE-file and/or direct e
mail. 

Attorneys for Candace Kunz-Freed: 

Zandra Poley/Cory S. Reed 
Thompson, Coe, Cousins & Irons, L.L.P. 
One Riverway, Suite 1400 
Houston, Texas 77056 
Via E-Mail: ifoley@thompsoncoe.com 
Via E-Mail: creed@thompsoncoe.com 

Candace Louise Curtis- ProSe: 

Candace Louise Curtis 
Via E-Mail: occurtis@sbcglobal.net 

Attorneys fo.r Carl Henry Brunsting: 

Bobbie G. Bayless 
Bayless & Stokes 
Via E-Mail: bayless@baylessstokes.com 

Carole Ann Brunsting- ProSe: 

Carole Ann Brunsting 
Via E-Mail: cbrunsting@sbcglobal.net 

Attorneys for Anita Kay Brunsting: 

Steve Mendel/Tim Jadloski 
The Mendel Law Firm, L.P. 
1155 Dairy Ashford, Suite 104 
Houston, Texas 77079 
Via E-Mail: steve@mendellawjirm.com 

info@mendellawfirm.com 
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NO. 412,249-401 

 
IN RE ESTATE OF    §  IN PROBATE COURT 
      §  
NELVA E. BRUNSTING,  § NUMBER FOUR (4) 
      § 
DECEASED    § HARRIS COUNTY, TEXAS 

 

PLAINTIFF CANDACE LOUISE CURTIS’ ANSWER TO DEFENDANT 
AMY BRUNSTING’S AND DEFENDANT ANITA BRUNSTINGS 

ORIGINAL COUNTERCLAIM 
On November 4, 2019, after having been Defendants since February 27, 2012, 

Anita and Amy Brunsting filed “Amy Brunsting's & Anita Brunsting's Original 

Counterclaim”. In their Original Counter Claim Defendants Anita Brunsting and 

Amy Brunsting bring the following list of claims: 

Anita Brunsting & Amy Brunsting’s List of Counter Claims 

1) One or more of the causes of action asserted and/or declarations sought by 
Carl trigger the forfeiture provisions; 

2) One or more of the causes of action asserted and/or declarations sought by 
Curtis trigger the forfeiture provisions; 

3) One or more of the motions, responses, and/or replies filed by Carl trigger 
the forfeiture provisions; 

4) One or more of the motions, responses, and/or replies filed by Curtis trigger 
the Forfeiture provisions; 

5) Carl did not have just cause to bring the action, and it was not brought in 
good faith; 

6) Curtis did not have just cause to bring the action, and it was not brought in 
good faith; 

7) Carl has forfeited his interest, and thus his interest passes as if he has 
predeceased the Founders; 

8) Curtis has forfeited her interest, and thus her interest passes as if she has 
predeceased the Founders; 

FILED
10/15/2021 3:32 PM
Teneshia Hudspeth

County Clerk
Harris County - County Probate Court No. 4

Accepted By: CC

Rik
Sticky Note
Which causes of action, which motion, response or reply and which forfeiture provision did it invoke how? What documents are we talking in reference to?
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9) If Carl has not forfeited his interest via asserting any of the identified claims, 
and is or becomes entitled to receive any interest in the Founders' estate, then 
Amy's and Anita's expenses in defending against Carl's claims are to be 
charged against his interest dollar for-dollar; 

10) If Curtis has not forfeited her interest via asserting any of the identified 
claims, and is or becomes entitled to receive any interest in the Founders' 
estate, then Amy's and Anita's expenses in defending against Curtis' claims 
are to be charged against her interest dollar-for-dollar; 

11) All expenses incurred by Amy and Anita to legally defend against or otherwise 
resist the contest or attack by Carl and/or Curtis are to be paid from the Trust 
as expenses of administration. 

I. Summary of Defendants’ Counter Claims: 

Defendants’ counter claims are of three types (1) In Terrorem (2) Bad Faith 

and (3) entitlement to fees and costs.  

Defendants Anita and Amy Brunsting claim to be “co-Trustees of the 

Restatement”, allege that Carl and Candace brought legal action without probable 

cause and in bad faith, (5 & 6) and allege that claims brought by Carl and Candace 

in the probate court triggered the no-contest clause provisions in the August 25, 2010 

QBD/TPA, causing forfeiture of their beneficial interests (1, 2, 3, 4, 7, & 8), allege 

that Carl and Candace are responsible for the Defendants’ attorney fees and other 

associated expenses “in defending the attack of Carl and Candace” (9, 10, 11) and 

claim the right to satisfy their personal legal debt obligations from Carl and 

Candace’s trust property or from Carl and Candace’s estate inheritance expectancy. 

II. Summary of Plaintiff Answers 

Defendants are not “co-Trustees of the Restatement”.  



3 
 

Candace has already established probable cause and good faith.1 Defendants 

Anita Brunsting and Amy Brunsting have manifested their own bad faith and 

malicious intent:  

• by their refusal to perform fiduciary obligations of the office according 
to the “Settlors Intentions”  

• by breaching the fiduciary duty of undivided loyalty owed to the 
beneficiary and threatening the beneficiary’s property interests rather 
than protecting those interests,  

• by breaching the fiduciary duty of candor, 
• by breaching the fiduciary duty to avoid self-dealing 
• by breaching the fiduciary duty to act with integrity of the strictest kind 
• by breaching the fiduciary duty of fair and honest dealing 
• by breaching the fiduciary duty of full disclosure of all actions affecting 

the Trust 
• by breaching the fiduciary duty to provide full, true and complete 

accountings to the beneficiaries at least semi-annually 
• by breaching the fiduciary duty to administer the trust solely for the 

benefit of the beneficiaries as required by the strict terms of the trust 
agreement and the property code. 
 

Carl and Candace have forfeited nothing.  

Defendant Anita Brunsting violated the in Terrorem clause in the 2005 

Restatement2 (1) by participating in making unauthorized changes to the Settlors’ 

trust agreement, (2) by occupying the office of trustee and refusing to perform the 

obligations of the office according to the requirements established by the Settlors 

and (3) by making her malicious intentions abundantly obvious while failing to 

provide required accounting and disclosures knowing the beneficiary had no other 

means of protecting property interests than to seek judicial remedy. 

Defendants triggered the in Terrorem clause in the Restatement by causing 

litigation to be brought for the purpose of advancing a theory that, if true, would 

 
1 Preliminary Injunction issued April 9, 2013 and published April 19, 2013 that remains in full force and effect under 
the terms of the Order remanding the case to the probate court. 
2 Article 11 Section C page 11-1 
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enlarge the claimant’s share. That theory is that Carl and Candace violated the in 

Terrorem clause in the August 25, 2010 QBD/TPA, containing corruption of blood 

provisions, a scheme which they have now formally admitted in their counter claims. 

Plaintiffs are not liable for Defendants’ personal liabilities or the costs of their 

defense. Breach of fiduciary is a personal liability of the trustee and not a liability of 

the cestui que trust3. Defendants continue to refuse to honor the affirmative 

obligations of the office, are responsible for causing litigation to be brought and 

maintained and responsible for all costs, expenses, losses and other injuries suffered 

as a direct and proximate result of Defendants’ actions and inactions while 

occupying the office of trustee. 

III. Co-Trustees of the Restatement 

Amy and Anita Brunsting are not co-trustees of the Restatement.  

In 1996 Elmer and Nelva Brunsting created a family trust in which they made 

each of their five children4 a remainder beneficiary with equal property interests, 

with the intention of transferring their assets to their five children in equal 

proportions. Elmer and Nelva were the Original Trustees with three successor 

trustees in individual succession as follows: Anita, Carl, Amy. 5 

When Elmer and Nelva restated their trust in 20056 they removed Anita’s 

name from the list of successor trustees, designating Carl and Amy as “successor co-

trustees” with Candace Curtis as the alternate. 

When Elmer and Nelva amended the Restatement7 in 2007 they replaced 

Article IV in its entirety removing Amy’s name from the list of successor trustees 

 
3 Plaintiff is the cestui que. The cestui que is the real property owner. The trustee merely holds bare legal title for the 
benefit of the cestui que. If the trustee owes no affirmative duties to the cestui que, there is no trust relationship. A.k.a. 
“no trust” 
4 Candace Curtis, Carole Brunsting, Carl Brunsting, Amy Brunsting and Anita Brunsting  
5 Exhibit 6 Plaintiff’s January 25, 2016 Motion for Partial Summary and Declaratory Judgment 
6 Exhibit 7 Plaintiff’s January 25, 2016 Motion for Partial Summary and Declaratory Judgment 
7 Exhibit 8 Plaintiff’s January 25, 2016 Motion for Partial Summary and Declaratory Judgment 
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designating Carl and Candace as the successor co-trustees and naming Frost Bank 

as the alternate. 

The 2007 Amendment was the last instrument signed by both Settlors and it 

was the last instrument to comport with the Article III requirements for altering or 

amending the family trust agreement. 

Carl and Candace are the co-trustees of the Restatement. 

Elmer was declared NCM in June of 2008 and was no longer able to agree to 

make changes to the family trust agreement. All of the instruments that followed the 

2007 Amendment were signed by Nelva alone, were not approved by a court of 

competent jurisdiction and are thus invalid. 

IV. Probable Cause and Good Faith 

Section XII (E) of the 2005 Restatement (p. 12-10) requires the trustee to 

account to the beneficiary at least semi-annually. Anita claims to have become 

trustee on December 21, 2010. Nelva passed November 11, 2011. By the time Nelva 

passed Anita would have been required to submit at least one accounting and given 

that it would be her first accounting, it would necessarily be a full, true and complete 

accounting.  

It would also follow that, by the time Nelva passed Anita would have 

assembled the books and records of accounts and would be prepared to deliver her 

second scheduled accounting. That accounting became due to the remaindermen 

within 90 days of the passing of Nelva Brunsting when they became income 

beneficiaries. 

It was Anita’s failure to submit the required accounting that compelled the 

beneficiary to pursue the only option available for protecting beneficial interests in 

trust property. Anita’s plan to steal the trust res and her method (threats of 
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disinheritance for “challenging the trust”) were well known topics on the family 

grapevine when Curtis asked for accounting and disclosures.  

FROM INCEPTION Plaintiff Curtis spent nineteen total months as a pro se 

in the federal courts8. In that time Curtis (1) perfected a successful Fifth Circuit 

Appeal9, surviving sua sponte dismissal under the probate exception, (2) had two 

full evidentiary hearings, (3) obtained the appointment of a Special Master, (4) 

obtained an accounting and disclosures (5) established the existence of a fiduciary 

relationship, in that Anita and Amy Brunsting as trustees owe fiduciary duties to 

Plaintiff, (6) Findings of Fact, Conclusions of Law, and Order after Hearing (7) 

obtained a preliminary injunction. The Preliminary Injunction established that Anita 

Brunsting, after occupying the office of trustee for more than two years, had: 

(a) Failed to establish books and records of accounts,  

(b) Failed to provide Plaintiff with a required accounting  

(c) Paid her personal credit card obligations directly from a trust account   

(d) Distributed substantial assets unequally to herself, Amy and Carole 

Brunsting without notice to Plaintiff  

(e) Failed to disclose non-protected trust instruments to Plaintiff and, 

(f) Failed to act in accordance with the duties required by the Trust.  

The prerequisites for the granting of a preliminary injunction require a 

plaintiff to establish that: (a) a substantial likelihood exists that the plaintiff will 

prevail on the merits; (b) a substantial threat exists that the plaintiff will suffer 

irreparable injury if the injunction is not granted; (c) the threatened injury to the 

plaintiff outweighs the threatened harm that the injunction may do to the defendants; 

 
8 Southern District of Texas Case No 4:12-cv-592 
9 Appellate No 12-20164, published Curtis v Brunsting 704 F.3d 406. The Wills of Elmer and Nelva Brunsting were 
filed after the sua sponte dismissal but before Appellants opening brief was due.   
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and, (d) granting the injunction will not disserve the public interest. See Calloway, 

489 F.2d at 572-73. 

This pretty much puts the allegations of the absence of just cause or lack of 

good faith to rest, but what does complete and total absence of specific performance 

say about Anita and Amy’s intentions as those intentions relate to the intentions of 

the Settlors in creating a trust?  

During disclosures Anita failed to reveal the emails she received from Nelva 

explaining that “everything gets divided equally”. During Anita’s tenure as sole 

trustee Anita distributed trust assets unequally to herself, Amy, Carole and Candace 

but there were no distributions to Carl even though Carl was the most needful of all.  

In Terrorem 
Anita Brunsting and Amy Brunsting have stated their intention to enlarge their 

share by claiming that Carl and Candace violated the no-contest clause in the August 

25, 2010 QBD/TPA10.  

The in Terrorem clause in the August 25, 2010 QBD/TPA contains a 

corruption of blood provision that would reduce the number of shares, thus enlarging 

those of the remaining beneficiaries. However, Defendants fail to distinguish 

challenging their actions and inactions as trustees from challenging the intentions of 

the settlors, fail to distinguish sole and absolute discretion from sole and absolute 

power, fail to distinguish trustee powers and obligations from their own selfish 

interests, fail to distinguish between revocable and irrevocable, fail to distinguish 

the family trust from Nelva Brunsting’s estate, fail to distinguish Elmer’s share from 

Nelva’s share, fail to distinguish between the exercise of the inter vivos “Qualified 

Beneficiary Designation” (Art. III), from the “Testamentary Power of Appointment” 

 
10 “Qualified Beneficiary Designation and Testamentary Power Of Appointment under Living Trust Agreement” 
allegedly signed by Nelva Brunsting alone on August 25, 2010 
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(Art IX) and fail to recognize any obligations associated with or boundaries 

applicable to their control of the assets, equivalent of arguing that there is no trust 

relationship at all. 

V. Challenging the Settlors’ Intentions 

A trust is a mechanism used to transfer property. Bradley v. Shaffer, 535 

S.W.3d 242, 247 (Tex. App.—Eastland 2017, no pet.); Hallmark v. Port/Cooper-T. 

Smith Stevedoring Co., 907 S.W.2d 586, 589 (Tex. App.—Corpus Christi 1995, no 

writ). 

Elmer Brunsting passed April 1, 2009 and Nelva Brunsting passed November 

11, 2011. Remainder rights in entrusted property vested in the beneficiary at the 

passing of the second Settlor, both under the private law of the trust11 and under the 

public law of Texas.12  

These rights in property vested eight years ago and none of the other property 

owners have seen one dime of their beneficial interest in the trust nor has any 

“personal asset trust” been created for any beneficiary as Defendant Amy 

Brunsting’s March 9, 2012 affidavit claims. Instead, the trust has been held hostage 

in the -401 action that has been malingering in Harris County Probate Court for six 

and one half years, without a single “Findings of Fact, Conclusion of Law, or Order 

after Hearing. 

During six and one half years in substantive stasis, trust beneficiaries Carl and 

Candace have been vilified, threatened, demeaned, robbed, defrauded and 

obstructed. The identity of Candace Curtis’ lawsuit was converted to serve someone 

else’s purposes and Candace Curtis has been sanctioned for filing good faith 

pleadings.  

 
11 2005 Restatement as amended in 2007 
12 Tex. Est. Code § 101.001 
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During that same six and one half years trust beneficiary Curtis has incurred 

substantial expense in her efforts to obtain possession and enjoyment of the property 

to which she has been vested for more than eight years, while that property has taken 

a substantial economic beating. 

Carl and Candace have never held the capacity to perform the duties of the 

office of trustee and neither Carl nor Candace has the capacity to perform those 

duties while the office remains in the hostile possession of the Defendants. 

Defendants have failed to perform any obligations under any alleged trust 

instruments, have ignored the specific performance commanded by the preliminary 

injunction and have moved the court to sanction a beneficiary to whom they owe 

fiduciary duties they refuse to honor. 

VI. Settling the Trust 

A trust is a mechanism used to transfer property. 

The first step in transferring the trust property to the five beneficiaries in equal 

proportions requires a full true and complete accounting of the assets to be divided. 

Rather than prepare the necessary data Anita simply did nothing, thinking that under 

the 8/25/2010 QBD/TPA she had sole and absolute power and would spring the no-

contest clause trap when her disenfranchised beneficiary victims complained. While 

the sua sponte dismissal of Plaintiff Curtis’ Breach of fiduciary was on appeal to the 

Fifth Circuit Anita continued to do nothing to settle the trust. 

Eight years without performing a single affirmative fiduciary duty, including 

failing to distribute the income to the income beneficiaries as Ordered by a federal 

judge, have shown Anita’s intention. Those intentions have been further confessed 

by the recent counter claims disloyally seeking to disenfranchise beneficiaries Carl 

and Candace for bringing claims to protect beneficial interest and for asking the 



10 
 

questions and raising the claims flowing from discovery of what Anita kept silent 

when she had a duty to speak. 

VII. Mr. Toads Wild Ride  

After retaining Houston attorney Jason Ostrom, Plaintiff Curtis’ non-probate 

related federal lawsuit finds its way to Harris County Probate Court No. 4, where it 

vanished by way of conversion13. Sixty-six months later not one substantive issue 

relating to Plaintiff’s breach of fiduciary lawsuit has even seen a hearing and not one 

substantive question has been resolved beginning with:  

1. What are the valid and controlling trust instruments? 

2. Who are the trustees?  

3. What court should hear and decide these questions?” 

VIII. Fiduciary Disloyalty 

The Vacek and Freed attorneys betrayed the fiduciary duty of undivided 

loyalty they owed their clients, Elmer and Nelva Brunsting, and entered into a 

conflicting confidential relationship with Anita and later Amy Brunsting. When 

Candace filed suit, the Vacek and Freed Attorneys represented Defendants Anita 

Brunsting and Amy Brunsting against the beneficiary’s demand for accounting and 

disclosures.   

Under Article III of the 2005 Restatement, changes to the trust could only be 

in a writing signed by both Settlors or by a court of competent jurisdiction. Thus, 

when Elmer was certified incompetent the trust could not be altered or amended 

except by a court of competent jurisdiction. 

 
13 According to what rule, policy, practice, statute, doctrine or other authority did the federal lawsuit become the estate 
of Nelva Brunsting?  
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Notwithstanding Elmer having been declared non compos mentis, the Vacek 

and Freed attorneys began generating instruments that undermined and completely 

reversed the Settlors’ intentions. The nearly decade old controversy that has 

followed can be traced directly to the creation of these instruments. 

What did Vacek and Freed promise Elmer and Nelva in the way of Peace of 

Mind and Asset Protection, if not the avoidance of everything that has followed in 

the wake of these “modification instruments”? 

Anita Brunsting wanted to steal the entire trust from her siblings and Vacek 

& Freed attorneys Candace Kunz-Freed and Bernard Lisle Mathews III seeded 

Anita’s desire with the drafting of a slew of illicit instruments giving the appearance 

that Anita was trustee and causing the assets to come under Anita’s control. The 

complete known trust chronology is twenty-one instruments totaling 432 pages. Two 

thirds of the instruments were created after the trust became irrevocable.  

Not only did the Vacek & Freed attorneys betray the fiduciary duty of 

undivided loyalty they owed to Elmer and Nelva Brunsting, they negligently 

misrepresented to Anita Brunsting that as trustee she would have “sole and absolute 

discretion” over whether or not to make distributions to the other beneficiaries and, 

if the other beneficiaries complained they would be disinherited along with their 

children. 

Plaintiff Curtis’ original federal complaint mentioned stalking, illegal 

wiretapping, the drafting of illicit instruments and the no-contest clause 

disinheritance scheme, all of which reared their ugly heads after Plaintiff’s case left 

the federal court and arrived in probate court No. 4. 

IX. The Scheme to Enlarge her Share 

Curtis v Brunsting No. 4:12-cv-592 filed February 27, 2012 [Doc 1 p.20 para 

4]  
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“I saw Carl and Drina for the first time since our Father's death, at our 
Mother's funeral. I did not know what to expect. Carl was talking to 
someone when Drina and I saw each other. In the blink of an eye we 
were hugging each other and crying. The deep wounds created by what 
had transpired over the last 16 months immediately began to heal. The 
bond between Carl, Drina and I was rekindled over the next few days. 
The difficulty for all of us was coming to grips with the notion that, 
apparently, behind our backs, Anita had made a concentrated effort to 
take control of the entire trust, and our individual inheritances, in such 
a manner that if Carl and I complain about it, she gets to keep it, all the 
while asserting to others that our Mother made this decision ON HER 
OWN. I know she did not, because she said so to me on the phone. She 
took my concern to heart and subsequently sent me a handwritten note 
saying, again, that it was not true.(P-16, 2 pgs.)” 

X. Irrevocable AND “Pour Over” 

The Brunsting Trust became irrevocable before any modification documents 

were created and both Settlors had pour over wills created concurrent with the trust.  

The settlor cannot change a trust that becomes irrevocable under its own terms 

and a pour over will avoids probate because no decedent’s estate is formed. 

Everything is resolved according to the instruments creating the trust. You cannot 

maneuver around that by using labels to cloth the nakedness of illicit changes to a 

trust that cannot be altered or amended except by a court of competent jurisdiction. 

XI. Qualified Beneficiary Designation vs. Testamentary Power of 
Appointment  

The “Qualified Beneficiary Designation and Testamentary Power of 

Appointment under Living Trust Agreement” allegedly signed by Nelva Brunsting 

on August 25, 2010 created five personal asset trusts at the death of Nelva Brunsting. 

However, inter vivos and testamentary dispositions are mutually exclusive and this 
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instrument not only fails to distinguish one from the other, it fails to conform to the 

formalities of a testamentary instrument.14 

If the death of the Trustor is a condition precedent to the creation of a 
trust, the requirements for the execution of a will must be met.  

There is a difference between the situation where the death of the settlor 
is a condition precedent to the creation of a trust, and the situation 
where the trust is created during the lifetime of the settlor, although he 
reserves power to revoke it. In the former case no trust is created unless 
the requirements for the execution of a will are complied with. In the 
latter case the trust is not testamentary and may be created without 
compliance with the requirements for the execution of a will.15 

The fact that the Brunsting family trust was irrevocable and that the provisions 

for the decedent’s trust share were those prescribed by the irrevocable trust 

instrument is controlling. Nelva had no power to alter or amend either and the 

“Testamentary Power of Appointment under Living Trust Agreement” is nothing 

but a contradiction that creates another paradox. 

Elmer and Nelva had arranged for an inter vivos disposition of their assets and 

both had wills devising only to the trust. Nelva did not express in the 8/25/2010 

QBD/TPA that she intended to create a will or revoke her exiting will, which is a 

formality required of a testamentary instrument. 

The August 25, 2010 QBD/TPA 
The August 25, 2010 QBD/TPA is not a valid trust instrument, however, 

Plaintiff Curtis bears no burden of proof an this juncture: 

• The August 25, 2010 QBD/TPA is not in evidence. 
• The August 25, 2010 QBD/TPA Claims to alter/amend/change irrevocable 

trusts. 

 
14 Land v. Marshall, 426 S.W.2d 841, 844 (Tex. 1968) 
15 Estate of Canales, in re, 837 S.W.2d 662, 665 (Tex. App. 1992) 
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• Was preceded by a June 2015 QBD that was not revoked but affirmed in the 
August 25, 2010 QBD/TPA. 

• The August 25, 2010 QBD/TPA was allegedly Signed by Nelva alone but 
Nelva said “it’s not true” in her own hand writing 

• 3 different signature page versions appear in the record 
• None are photo copies of a wet signed original but contain digital stamp 

images of Nelva’s signature 
• Each signature page version was filed by a different party16 
• Amy, Anita and Carole have all denied personal knowledge of its 

creation and chain of custody  
• Only one Notary Log Entry for 8/25/2010 QBD, 3 for COT’s and 1 

DPOA 
• No-contest clause contains corruption of blood provisions 
• Allegedly authorizes the trustees to ignore fiduciary duties owed to and 

for the benefit of the beneficiary, which is the equivalent of arguing that 
there is no trust relationship.  

• The Article III QBD has never been distinguished from the Article IX 
TPA 

i. Art III - QBD applies to share of Settlor who exercises it (Nelva) 
Nelva’s share was subject to revocation and Amendment 

ii. Art IX - TPA located in section titled “Administration of the 
Decedents Trust”. The Decedents Trust share was created 
irrevocable and came into existence in the instant there was a 
decedent. 

• The alleged testamentary power of appointment presents a paradox. 
Irrevocable means Nelva didn’t have a property interest in the 
decedent’s trusts except for what was expressly stated17  

• This “Testamentary Power of Appointment” came into existence in the 
same instant there was a decedent’s trust, which is the same instant the 
trust became irrevocable, and, being testamentary, it would go into 
effect in the instant of Nelva’s death which is the instant in which 
Nelva’s limited property interest in the Decedent’s irrevocable trust 
share terminated. 

• Claims to create 5 testamentary trusts (personal asset trusts) but does 
not comport with the formalities required of a testamentary instrument. 

 
16 See Plaintiff Curtis July 13, 2015 Answer to Defendant Anita Brunsting and Defendant Amy Brunstings June 26, 
2015 “No Evidence Motion for Partial Summary Judgment” (both remain pending)  
17 $5000 annually plus whatever portion of the principal was needed for her health maintenance and welfare after the 
survivors share was exhausted. 
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Whether or not it presents itself for examination, the 8/25/2010 QBD/TPA is 

not a valid instrument by any measure. The in Terrorem clause contains corruption 

of blood and that too unenforceable. 

XII. CONCLUSION 

Only Defendants Anita Brunsting and Amy Brunsting have been in a position 

to honor and execute the Settlors’ intentions and only Defendants Anita Brunsting 

and Amy Brunsting have refused to honor the Settlors’ intentions.  

Defendant Amy Brunsting, rather than taking exception to Anita’s conduct, 

joined Defendant Anita Brunsting and has assumed the lead position in attempting 

to vilify the intended victims of Defendants’ own disloyalty.  

Eight years after the passing of the last Settlor, and after having failed to 

perform even one affirmative fiduciary act for the benefit of the cestui que, both co-

defendant co-trustees have now formally advanced a theory that, if true, would 

enlarge their share of the trust res, just as Plaintiff Candace Curtis stated in her 

original affidavit February 27, 2012. In so doing, Defendants Anita Brunsting and 

Amy Brunsting have clearly violated the in Terrorem clause in “the 2005 

restatement”.  

Under the Restatement, Anita’s former trust share should now be the property 

of her children, Luke and Katie, and Amy’s former trust share should now be the 

property of her children, Ann and Jack.  

Plaintiff Curtis wants possession and control of her property just as the 

Settlors intended. Unlike Anita and Amy Brunsting, Plaintiff Curtis has not and does 

not seek to enlarge her share at the expense of the other beneficiaries. Further, 

Plaintiff sayeth naught. 

Respectfully submitted 
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1 REPORTER'S RECORD 

2 VOLUME 1 OF 1 

3 TRIAL COURT CAUSE NO . 412249-401 

4 APPELLATE COURT NO . 

5 THE ES TATE OF : 
NELVA E . BRUNSTING, 

6 DECEASED 

IN THE PROBATE COURT 
NUMBER 4 (FOUR) OF 
HARRIS COUNTY , TEXAS 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

* * * * * * * * * * * * * * 
MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

& MOTION TO EXECUTE EASEMENT AND SETTLEMENT 
* * * * * * * * * * * * * * 

18 On the 11th day of February , 2022, the following 

19 proceedings came to be heard in the above - entitled and 

20 numbered cause before the Honorable James Ho~witz, 

21 Judge of Probate Court No. 4, held in Houston , Harris 

22 County , Texas : 

23 

24 Proceedings reported by Machine Shorthand 

25 
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1 February 11, 2022 

2 (WHEREUPON the following proceedings 

3 were conducted via Zoom and YouTube : ) 

4 PROCEEDINGS: 

5 THE COURT: This is our case, it's the 

6 412249 the 401, Brunsting estate . 

7 My notes reflect that we have a motion to 

8 sever and a status conference regarding an MSJ and a 

9 motion to execute easement and settlement . 

10 First, I want to make sure we're all in 

11 agreement that's what we ' re talking about today. 

12 

13 Brunsting. 

14 

15 disagree. 

16 

MR. MENDEL: 

THE COURT: 

All r i ght. 

Yes , sir, for Anita 

I'm not hearing a n ybody 

Let's start by having each 

17 attorney make an appearance on the record, and tell the 

18 Court who you represent . 

19 MS . BAYLESS : Bobbie Bayless on behalf of 

20 Carl Brunsting. 

21 MR . MENDEL: Steve Mendel on behalf of 

22 Anita Brunsting. 

23 MR. SPIELMAN: Neal Spielman on behalf of 

24 Amy Brunsting. 

25 MS. CAROLE BRUNSTING: Carole Brunsting, 
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1 pro se. 

2 MS. SCHWAGER: Candice Schwager on behalf 

3 of Candace Curtis, Your Honor 

4 MR. REED: This is Cory Reed on behalf of 

5 Candace Kunz-Freed. 

6 THE COURT: Okay, Mr. Spielman, I heard 

7 you barely; if you can turn your volume up and get a 

8 little closer. 

9 

10 

MR. SPIELMAN: Is that better? 

THE COURT: That's a lot better. All 

11 right. 

12 

Who spoke after Mr. Spielman? 

MS. CAROLE BRUNSTING: I think I did. 

13 Carole Brunsting, pro se. 

14 

15 

THE COURT: Okay, Carole. Got it. 

Ms. Schwager and Mr. Reed, I think are the 

16 only two remaining to speak. 

17 MS. SCHWAGER: Oh. Candice Schwager for 

18 Candace Curtis , Your Honor. 

19 

20 

2 1 Kunz Freed . 

22 

THE COURT: Thank you. 

MR. REED: And Cory Reed on behalf of Ms. 

THE COURT: Okay. The first thing I want 

23 to take up is this motion to execute easement and 

24 settlement. 

25 The Co-Trustees have filed their motion 
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1 f or authority to execute an easement and Settlement 

2 Agreement . Would either Mr . Spielman or Mr . Mendel like 

3 to speak on this topic, briefly? 

4 MOTION TO EXECUTE EASEMENT AND SETTLEMENT 

5 ARGUMENT BY MR . MENDEL: 

MR . MENDEL: Yes, Your Honor. 6 

7 There's a -- part of the Trust asset is 

8 145 acres, plus-or-minus, up in, I think , Sioux County , 

9 Iowa. The Local Water Authority wants an easement 

10 across a whole bunch of contiguous tracks. 

11 of those. 

This is one 

12 I have emails from Ms . Bayless and fr om 

13 Carole Brunsting and from Candice Schwager that indicate 

14 no opposition; so, I'm pleased to say that we've 

15 resolved that particular issue. But the bottom line -

16 for the Court ' s benefit - is that it ' s not a lot of 

17 money , but it ' s about $17,000-and-change that the Local 

18 Water Authority is going to be compensating the Trus t . 

19 THE COURT: All right. And if I 

20 understand it right - some portion of that is going to 

21 go to a tenant-farmer? 

22 MR. MENDEL: Well, it might . That ' s a 

23 discussion to have with the tenant-farmer , but we ' ve 

24 received money - as part o f the negotiation - from the 

25 Local Water Authority to they're of the opinion 

HIPOLITA G. LOPEZ OFFICIAL COURT REPORTER , PROBATE COURT 4 



8 

1 there's no material impact to farmers. Naturally, 

2 farmers would disagree, but we may need to share a 

3 little bit of that money with the farmer. That amount 

4 is to be negotiated, but we need to be resolved with the 

5 Local Water Authority . 

6 THE COURT : All right . And if I 

7 understand it right as what Mr. Mendel has said -

8 counsel for the other parties aren't in disagreement as 

9 to at least initially signing the Settlement Agreement 

10 with the Water Board; is that a correct statement, Ms . 

11 Bayless? 

12 

13 

14 

15 

16 

MS . BAYLESS: Yes, Your Hono r. 

THE COURT: Ms. Schwager? 

MS. SCHWAGER : Yes·, Your Honor. 

THE COURT: And, Ms. Brunsting? Carole? 

MS. CAROLE BRUNSTING: Sorry, I was on 

17 mute . Yes, that's correct. 

18 THE COURT: Okay . So, the Court has a 

19 little bit of a concern , given that the proposed 

2 O order .. . 

21 (Judge ' s computer froze) 

22 

23 

24 make - -

25 

THE COURT REPORTER: Judge, you're frozen. 

THE COURT: Gives the Trustees right to 

JUDGE COMSTOCK: Judge, can you hear me? 
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2 

THE COURT: Did I freeze up? 

JUDGE COMSTOCK: You did. Can you sort 

3 of -- right as you started, I think it was a ruling. 

4 I'm not sure. 

5 

6 

7 

MOTION TO EXECUTE EASEMENT AND SETTLEMENT 

THE COURT'S RULING: 

THE COURT: All right. My concern is the 

8 language in the proposed order that gives the Trustees 

9 the right to unilaterally make a settlement with the 

10 tenant-farmer for some monies. Given the litigious 

11 nature of this whole situation with the family, I'm a 

12 little bit concerned that I would just be creating 

13 another problem with that . So, I'm willing to agree to 

14 the settlement for the Trust to receive the - I think 

15 you said - some $17,000. 

16 

17 

MR. MENDEL: 

THE COURT: 

Yes, sir. 

But I want to hear back from 

9 

18 the parties. 

19 And Mr. Mendel, if you're the one leading 

20 the c h arge - on what kind of money is going to satisfy 

21 the tenant-farmer for his crop damage. 

22 MR. MENDEL: Well, it's our position - and 

23 we haven't negotiated this out - but based on the due 

24 diligence that we have performed, we think that number 

25 might be in the range of maybe 250 to maybe 500 dollars. 
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1 We do not see the farmer as having any rights whatsoever 

2 to a material significant portion of this money . 

3 THE COURT : All right . Let me ask this 

4 question of Ms. Bayless , Ms. Schwager, Ms. Brunsting . 

5 If I was to delineate -- and Mr. Reed, sorry and Mr. 

6 Spielman. 

7 If I was to delineate into this proposed 

8 order that the Trustees can tender a portion of the 

9 settlement of the proceeds not to exceed a thousand 

10 dollars; would that be acceptable to all of the parties? 

11 

12 

13 

MS. BAYLESS: Yes, Your Honor. 

MS. SCHWAGER: Yes. 

THE COURT: Okay. So, why don't I do 

14 that. And, Judge Comstock . .. Are you with me, Judge 

15 Comstock? 

16 

17 

18 in there? 

19 

20 

JUDGE COMSTOCK: I am; yes, Judge. 

THE COURT: Can you delineate that phrase 

JUDGE COMSTOCK: Yes, sir. 

THE COURT: To tender a portion of the 

21 settlement proceeds not to exceed a thousand dollars. 

22 JUDGE COMSTOCK : Got it. 

23 THE COURT: To the existing farming 

24 tenant. So, we put that issue to bed, okay . 

25 MR . SPIELMAN: Judge, I have one comment. 
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THE COURT: Sure, go ahead, sir. 1 

2 MR. SPIELMAN: To perhaps avoid anyone in 

3 the future misconstruing what you just said, like maybe 

4 not to exceed $1,000 without prior court, without prior 

5 court approval - that way nobody thinks that you've 

6 ruled that it can't be a thousand and one dollars; 

7 you're just giving the Trustees authority up to a 

8 thousand dollars. 

9 THE COURT: That's fine. If that will 

10 make additional comfort, I'm okay with that. 

11 you add that language, Judge Comstock? 

So, can 

12 JUDGE COMSTOCK : I will. 

13 MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

14 THE COURT: All right. So, we're taking 

15 care of that. 

16 All right. The next [technical 

17 interruption] we have after this before me right now is 

18 the -- a motion to sever. 

19 reading this correctly. 

Now, let me make sure I'm 

20 And then this motion to sever is -- is it 

21 to be understood in conjunction with the Rule 11 

22 Agreement that was filed on December the 6th? 

23 

24 

MR. MENDEL: 

THE COURT: 

Yes, Your Honor. 

Okay . Now, I' ve ruled on the 

25 July -- I think the July 9th, 2015 motion for partial 
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1 summary j udgment has been ruled on, has it not? 

2 MR . MENDEL: You ruled on part of it. I'm 

3 sorry, Ms. Bayless - that's your motion; I apologize. 

4 MS. BAYLESS: That's all right. But, you 

5 said what I was going to say. 

6 it, Judge. 

You only ruled on part of 

7 THE COURT: All right. Well, I just want 

8 to make sure that whatever decision is going to be made 

9 after this hearing, things don ' t change because of the 

10 fact that I've ruled on this, that part of that motion 

11 for summary judgment - after the Rule 11 Agreement - it 

12 doesn't affect the Rule 11 Agreement - the motion to 

13 sever; am I correct? 

14 MS . BAYLESS: No , Your Honor. I'm sorry. 

15 We knew about your ruling when we did the Rule 11. 

16 THE COURT: Okay. All right. I just 

17 wanted to make sure . Okay. 

18 MR. SPIELMAN: I'm sorry . Just to be 

19 clear. I think I'm -- I think just to be clear. The 

20 status conference relative to the summary judgment , I 

21 believe , is with regard to the Co - Trustees' pending 

22 summary judgment against Ms. Curtis which has been set 

23 for a hearing but which the Court switched to its 

24 submission docket . 

25 THE COURT: Okay . So , Ms. Bayless, would 

HIPOLITA G. LOPEZ OFFICIAL COURT REPORTER, PROBATE COURT 4 



13 

1 you like to speak on ... I'm not .. . Let me see about 

2 this. Yeah, I want [technical interruption] this motion 

3 to sever and the part of the Rule 11 Agreement that 

4 relates to that. 

5 MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

6 ARGUMENT BY MS. BAYLESS: 

7 MS. BAYLESS: Okay. Well, Judge, I don't 

8 have the Rule 11 Agreement in front of me, but I think I 

9 remember enough to answer your question. The 

10 severance - -

11 THE COURT: I'll be glad to read to you 

12 the significant portion that relates to your client, 

13 okay? 

14 

15 

MS. BAYLESS: 

THE COURT: 

Okay. 

It says, "Plaintiff Carl 

16 Brunsting requests the Court not rule on the portion of 

17 his July 9th, 2015 Motion for Partial Summary 

18 Judgment" - and maybe you've already said this has been 

19 taken care of - "Carl sees the determination as a matter 

20 of law that disbursements in 2011 of Exxon Mobile stock 

21 and Cheveron stock were improper distributions for which 

22 Anita as the Trustee making the disbursements is 

23 liable." 

24 Now that is that issue connected to 

25 this motion to sever? 
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1 MS. BAYLESS: Yes, Your Honor, in a sense 

2 that the Court made no ruling on that portion of my 

3 motion, and the parties have been attempting to work out 

4 a settlement of the remaining issues. And when I say 

5 "the parties,'' I mean my client and Anita and Amy, the 

6 Co-Trustees. I've also had discussions with Carole 

7 Brunsting about some issues, but I've been working on 

8 trying to get issues resolved, and I think progress has 

9 been made on some fronts. 

10 But t h e question about the ruling on the 

11 motion for summary judgment was part of why we want to 

12 sever these issues. Those are different questions than 

1 3 what are presented by Candy .Curtis. And, frankly, 

14 Judge, there are -- everybody in this Rule 11 has their 

15 own issues. I think the Co-Trustees are interested in 

16 getting in a posture where they could have a final 

17 judgment and some finality to issues with Candace 

18 Curtis, and we want to get in a position where we can 

19 try our issues separately from Candy Curtis. And, 

20 frankly, you know, the cleaner way to do that is a 

21 motion to sever which is what we had been discussing in 

22 our settlement discussions. But, if the Court doesn't 

23 grant the motion to sever, I'm going to file a motion 

24 for separate trials because my client would be 

25 prejudiced in trying to present a case that has two 
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1 plaintiffs that have different issues. I don't even 

2 know how the Court can do that very r ealis ticall y and I 

3 certainly I think there ' s be e n enough hostility 

4 toward my me, mainly, by Candy Curtis that I'm not 

5 interested in the prejudice that could result from some 

6 type of a joint trial where we're supposed to be on the 

7 same side, and we don't even have the same issues. 

8 So, the discussion was - and depending on 

9 what the Court does on the Co-Trustees' motion for 

10 summary judgment - severance may be the most efficient 

11 way to deal with it. If the Court disagrees with that 

12 for some r eason , then we're still going to have to 

13 address the issue o f trying these cases separately. 

14 I think the Co-Trustees - I don't mean to speak for 

15 them; they can spe~k to this - but I think their 

And 

16 position is they need to try the issues against Candy 

17 Curtis and get those finalized and know that the y are 

18 put to bed so that they have some framework within which 

19 we can continue our settlement discussions. 

20 My c lient, Your Honor, frankly, just as a 

21 little bit of background, it's very important for my 

22 client to get this matter resolved. Now, he suffered a 

23 rare and usually fatal form of encephalitis in 2011 . 

24 And since Nelva Brunsting's death, he's not received any 

25 support or assistance, and his condition is physically 
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1 and mentally deteriorating, and he's going to need 

2 expensive care, and he's going to need some adjustments 

3 made because he's already fallen and broken a hip, had 

4 to have emergency surgery which, in a situation like his 

5 and his past medical history, is a very serious 

6 situation and, again, life-threatening. So, we are 

7 making every effort and exploring every possibility of 

8 getting the case resolved, and it's a big muddle; it 

9 doesn't seem to be going anywhere. I don't know if that 

10 answered your question, but that kind of gives you the 

11 background for that Rule 11. 

THE COURT: So, just the idea -- and I'm 

13 not going to hold you to this, but I'm just trying to 

14 get my hands around this case. The idea is if this was 

15 severed you your client could make a settlement 

16 arrangement or an agreement with the Co-Trustees on some 

17 of the issues that are involved in this motion for 

18 summary judgment that's still pending, correct? 

19 MS. BAYLESS : That's correct. That ' s 

20 correct. 

21 THE COURT: For example , whether your 

22 client triggered the trust forfeiture provisions or 

23 similar provisions; is that right? 

24 

25 

MS. BAYLESS: That's right. 

THE COURT: Now, do you distinguish the 
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1 type of resistance that your client made against the 

2 Trustees different from Ms. Schwager's client in regard 

3 to their allegations of forfeiture provisions? 

4 MS. BAYLESS: Yes , Your Honor. I mean 

5 yes. They have an entire claim that the -- as I 

6 understand part of what they're asserting, at least - is 

7 that the whole document is forged or it's some type of 

8 cut-and-paste document, that there is that type of 

9 situation ongoing. And I had Janet Masson look at the 

10 originals early on and eliminate those issues when I 

11 

12 

first heard them raised. We're not addressing any of 

those issues . Likewise, we haven ' t gone out and sued 

13 every party in the case including the judge and the 

14 court reporter and the clerk and everybody else who 

15 might have come near the courtroom when a hearing was 

16 going on . There are any number of differences between 

17 the two claims or the two cases. And frankly , the whole 

18 issue of whether they can be separated is sort of a non 

19 issue because they were separate lawsuits to begin with . 

20 So, there's no question that they can be separate. And 

21 the beauty of that situation is the i nevitable appeal 

22 that will result from whatever Ms. Curtis -- the ruling 

23 on Ms. Curtis' claims are - or is - will be able to 

24 proceed through the appellate court and there be some 

25 finality. 
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1 Everything that Ms . Curtis has touched in 

2 this case has become 10 to 20 times more litigious than 

3 it needs to be , more contentious than it needs to be . 

4 And whether it's done in a clean way with the severance, 

5 whether it's done where everybody is still lumped 

6 together and there is separate trials -- I have had 

7 my client has been cont acted by Ms. Curtis and Rik 

8 Munson who helps her with this case. And the most 

9 incredibly ridiculous and slanderous things have been 

10 said to my client about me in attempt to get my client 

11 to listen to them and not to listen to me. That's going 

12 to go on in a trial , Judge. That's going to be 

13 prejudicial to anything that I try to put on for my 

14 client assuming that I try to put anything on because I 

15 think we can get it resolved . I think rational people, 

16 reasonab l e people, can get these issues resolved, and I 

17 think progress has been made in that direction. We 're 

18 not there . We ' re not presenting a settlement to the 

19 Court, but things have to be calmer in order to 

20 accomplish these things , and they're no t calmer when Ms. 

21 Curtis is involved . 

22 THE COURT: Okay . I'm certainly going to 

23 hear from her counsel. 

24 THE COURT REPORTER: Judge? Judge 

25 Horwitz? 
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1 THE COURT: Hold on just a second. 

2 This is for Mr. Mendel or Mr. Spielman: 

3 If I should sever this out, what is your 

4 position on that as far as it affecting your client? 

5 does it -- it creates , potentially, two separate trials. 

6 

7 

8 

MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

ARGUMENT BY MR . MENDEL: 

MR. MENDEL: Well, Your Honor, we 

9 recognize that there's, potentially, two separate 

10 trials. The -- but given the progress that has occurred 

11 between Ms. Bayless' client and the Co-Trustees, we 

12 believe that being carved out as a separate trial which 

13 would still ultimately need to result in a severance so 

14 that the appellate timetable as to Ms. Curtis will be 

15 separate from the rest of us. But we believe the 

16 severance is going to significantly increase the 

17 reasonab le probability of a settlement which is good for 

18 our c lients. Also, it reduces - which is great for the 

19 Court - is that it will significantly decrease, we 

20 believe, the time -- we 're set on April 4th on a 

21 two-week trial docket; we believe it would reduce the 

22 time necessary to address the claims just to be asserted 

23 by Ms. Curtis. And so, we see value in increasing the 

24 probability of settlement with one party and decreasing 

25 the time that's going to be necessary for a trial. And 

HIPOLITA G. LOPEZ OFFICIAL COURT REPORTER, PROBATE COURT 4 



1 I would point ou t - we don't even think we need to get 

2 to a trial because there's no evidence, absolutely no 

3 evidence, against our summary judgment. Bu t if we 

20 

if 

4 we do need to go to trial, then we think it should just 

5 be a one-week period and l et it be with the most 

6 litigious person in this entire case. 

7 

8 

THE COURT : 

MR . MENDE L : 

So, just --

We ' re ready for trial. We 

9 want to go to trial. I want to be clear about that . 

10 we can't have our summary judgment, we want to go to 

11 trial. 

12 THE COURT: So, just so I understand 

13 clearly, and it may be obviou s. 

If 

14 On the pending motion for summary judgment 

15 that was filed on or about November 5th - you wish the 

16 Court to consider this as solely a motion for summary 

17 judgment against Ms. Curtis. 

18 MR . MENDEL : That's correct, Your Honor . 

19 We're reserving all our rights . In the severed action, 

20 we ' re reserving all our rights against Carl Brunsting 

21 just like Carl Brunsting's reserving his rights against 

22 the Co-Trustees. We want our MSJ to be dully considered 

23 as to Candace Curtis and no one else. 

24 THE COURT: And - - but you ' re reserving 

25 the right for to reset an oral hearing or written 
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1 submission the same summary judgment issues against Ms. 

2 Bayless' client should that come to pass? 

3 MR. MENDEL: Well, that's true , but if 

4 we're in a severed action, we've discussed - Ms. Bayless 

5 and myself and Mr. Spielman - that we would be -- we 

6 would , in reasonable probability, be tendering a -- an 

7 agreed docket control order or we would come back to the 

B Court and ask for a docket control order to address - -

9 as Ms. Bayless pointed out, there are issues between her 

10 client and our clients that are different from Ms. 

11 Curtis' . And, yes, we may be coming back and asking for 

12 that, and they may be considered in the future. But our 

13 issues with Mr. Brunsting and those of Curtis' are 

14 divergent in many ways . 

15 THE COURT: Okay. Mr. Spielman, do you 

16 have anything to add to that before I talk to Ms. 

17 Schwager? 

18 MR. SPIELMAN: Yes , Judge, I always have 

19 something to add to that . I would just --

20 THE COURT: I thought that might be the 

21 case. 

22 MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

23 ARGUMENT BY MR . SPIELMAN: 

24 MR . SPIELMAN: I would just say, Your 

25 Honor, that the motion for summary judgment specific to 
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1 Ms. Curtis is wholly briefed by the parties; it is ripe 

2 for judgment; it solves a ton of problems which Ms. 

3 Bayless has eloquently described and accurately fully 

4 described. 

5 I'll add that on behalf of Mr. Mendel - my 

6 opinion - that Mr. Mendel has received similar hostile, 

7 inappropriate, slanderous contact. I haven ' t seen 

8 what's been written about Ms. Bayless, but I have seen 

9 some, at least of what's been written about Mr. Mendel; 

10 and frankly, frankly, it's not remotely consistent with 

11 Steve Mendel, the person who 's on this Zoom call and 

12 just this pattern of aggressive rhetoric and spiraling 

13 out of control nonsense from Ms. Curtis is - - it is the 

14 single reason why these people have not received what 

15 they are supposed to receive years ago, you know . And 

16 it wasn ' t appropriate to talk about this during Carole's 

17 emergency motion . But it speaks to the reason why she 

18 hadn't gotten her money yet; it speaks to the reason why 

19 Carl hasn't gotten his money yet; it speaks to the 

20 reason why Amy and An i ta , even as individuals, haven't 

21 gotten their money yet . This whole thing has been just 

22 ridiculously nonsensically. And there are Courts that 

23 have used those words as well, Judge; th i s is not just 

24 me pontificating. I'm using things that other judges in 

25 other courtrooms have said about Ms. Curtis and her 
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1 claims. And the time for this case to be resolved as to 

2 Ms. Curtis is now. Ideally, that's through the summary 

3 judgment, and if it has to be through the trial - so be 

4 

5 

it. And that's my thought on that. 

THE COURT: Okay. Before Ms. Schwager 

6 speaks, I'll just make one little comment. 

7 You know, it's a pleasure to work with 

8 veteran attorneys, and I appreciate it, but I always get 

9 a little bit of an ironic smile when I hear veteran 

10 attorneys say never before have they have heard such 

11 unfounded and ridiculous and, you know, statements. 

12 Each lawyer's charged with zealous advocacy on behalf of 

13 their client. And so, when lawyers, especially seasoned 

14 lawyers, come to me with - I've never heard such 

15 ridiculous and unfounded things, I -- if you're anything 

16 like me, and I'm sure you've practiced law a long time, 

17 you probably heard it all many times before. So, that 

18 doesn't necessarily invalidate the authenticity of your 

19 argument. 

20 of salt. 

21 

But the Courts take such words with a grain 

Now, Ms. Schwager, I'd like you to 

22 respond, if you could, to the argument about severing 

23 this so that you, alone, would be facing a summary 

24 judgment - - your client, alone, would be facing a 

25 summary judgment and how she could be penalized by such 
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2 MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

3 ARGUMENT BY MS. SCHWAGER: 

4 MS. SCHWAGER: 

5 really doesn't surprise me . 

Your Honor, I -- this 

This case has gone on 10 

6 years, and just when you think you're getting towards 

7 the finish line, they throw another wrench in it. 

8 We started out in federal court. The 

9 first lawsuit ever filed between any of these parties 

10 was my client in federal court; that case was never 

24 

11 invalidated. 

12 the judges. 

My client was never called weird names by 

That case - we won an injunction, and 

13 they've been trying to get away from it ever since. 

14 Maybe that's their thought in doing the severance, is 

15 somehow doubt in the effect of the injunction . 

16 

17 qualify 

When you told us to go to mediation, they 

the condition was that all claims had to be 

18 settled or none o f them . Had they divided into the five 

19 accounts they were supposed to in 2013 when the Court 

20 ordered, it might -- I might not care so much, but I do 

21 have the obvious question of - who is going to pay their 

22 attorneys' fees for two trials when two trials aren't 

It's not correct to say that we have different 23 needed? 

24 issues. And that's not the standard . The standard is 

25 not - do we have a different question or two from them 
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1 that -- than they have? I suppose the other parties in 

2 this case may not have an interest in the injunction 

3 that's protected the Trust all these years , but that's a 

4 common issue that has been there to help put all of the 

5 parties as against the Trustees' misused funds. 

6 But, the law states not only that the case 

7 would be proper to be severed and that it involved more 

8 than one cause of action, but the severed claim is not 

9 so interwoven with the remaining action; they involve 

10 the same facts and issues. 

11 What is very maddening to me is - as you 

12 know, we have challenged the jurisdiction of this court 

13 because of the action that we had in federal court . 

14 What happened was Jason Ostrom - Candace Curtis' counsel 

15 at the time - polluted diversity on purpose by making 

16 Candy a nominal defendant in a claim and managed to use 

17 that to her case over to probate court. So, we went 

18 through the appropriate channels. We challenged that. 

19 We're here -- we're here in their case. I'm actually 

20 we're in the case that Ms. Bayless filed for us to be 

21 drug over into this court pretty much against our will 

22 at the time. I mean, we are now litigating in good 

23 faith and got the docket control order . I feel like 

24 this is some scheme on the part of counsel to deprive 

25 Candace of her . portion of the inheritance. Since it has 

HIPOLITA G. LOPEZ OFFICIAL COURT REPORTER, PROBATE COURT 4 



1 not been divided in a separate trust account for her, 

2 then I think I have reason to have concern for that 

3 about who ' s going to pay the fees? Who ' s going to pay 

4 the doubled [sic ] fees? Are these going to be 

26 

5 attorneys' fees that the Tru st incurs twice or are they 

6 paying their own fees? We ' ve asked for those fee bills 

7 for months, and we've not received any of that. 

8 And the other issue that Mr . Spielman 

9 brought up about hosti l e emails. I don't know what 

10 family doesn't have hostile communications going on in 

11 the course of the 10 years of litigation; certainly that 

12 has gone on. I don't know about it all. Largely, it 

13 flies under the radar , and I see it later; but I can 

14 tell you that there have been talks behind closed doors 

15 trying to settle this case , not just trying to stir the 

16 pot . And I just think that severance is not the 

17 solution for whatever objectionable emails counsel is 

18 finding that my client wrote. As long as this is one 

19 nucleus bf operative fact and one law of fiduciary duty, 

I don ' t see why it needs to be separate. I also don't 20 

21 see why it needs to be severed for them to settle. If 

22 they have reached a settlement, I just don't understand 

23 why they need to have a severance to accomplish that. 

24 But to the extent that it doesn ' t 

25 prejudice my client's rights or her money, the 
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1 attorneys' fees as they would be charged against the 

2 parties , then I suppose we would have no objection , but 

3 our objection is based upon these ever-escalating 

4 attorneys' fees that are already admittedly over a 

5 half-a-million dollars for -- they keep blaming Candy 

6 for litigation, but most of the l itigation was -- she 

7 was successful in . So , I don't see how her pursuing her 

8 legal rights and attempt to hold the Trustees 

9 accountable and obtaining release stating that they were 

10 breaching their dut i es , I don't see how that's worthy of 

11 so much contempt from the rest of the parties or the 

12 Trustees. 

13 And Mr. Spielman admits that the single 

14 reason Candace hasn ' t received what she's entitled to is 

15 basically they don't like the way she emails or she 

16 doesn't, what, she hasn ' t just succumbed to the 

17 exorbitant settlement demands and say - I'll pay all the 

18 fees myself? I don't know what it is that she's doing 

19 besides litigating and winning that has been so 

20 prejudicial to any party in this case. And I don ' t know 

21 why fees haven't been sought from her before in federal 

22 court if that's what they contend was appropriate. 

23 You know , but this fee issue is running 

24 this whole thing . All this is about fees because nobody 

25 really has a claim against anyone except my client. My 
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1 client made fiduciary duty claims. The claims asserted 

2 against my client are admittedly frivolous . She was 

3 sued as a nominal defendant to get her into your court . 

4 So, we -- you know, the ultimate result would be we'd be 

5 left in a case that we never filed in, we never appeared 

6 in, you know, as a nominal defendant rather than as a 

7 plaintiff which is what we fi l ed in a federal court. 

8 MOTION TO SEVER & STATUS CONFERENCE REGARDING MSJ 

9 THE COURT'S RULING: 

10 THE COURT : Thank you. Your words are 

11 well-taken by the Court . Normally, the Court is very -

12 I don't know what the word is - supportive of judicial 

13 economy and not creating more work for the Court, also 

14 not incurring more attorneys' fees; but certainly the 

15 Co-Trustees would have the right - shoul d they want to -

16 a nonsuit against Carl Brunsting, Ms. Bayless' client, 

17 in their motion for summary judgment . And certainly the 

18 Court has the right, at a later time, to rule on 

19 attorneys' fees along the lines to what you pointed out . 

20 And given all of this, I'm inclined to go 

21 ahead and sign the order severing this mat ter so long 

22 as - - we're not dealing with the attorneys' fees at this 

23 point, but it will come up . 

24 and sign that order. 

So, I'm going to go ahead 

25 So, having dealt with the motion to sever 
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1 and the water rights or the water board, I'm trying to 

2 think if there's something else I need to bring up. 

3 I owe you a ruling on the motion for 

4 summary judgment taking into account what we're doing 

5 today, and I will have that decision made by next week 

6 without belaboring the point. 

29 

7 Does anybody else have anything they wish 

8 to say? Ms. Bayless? 

9 

10 

11 

12 

13 

14 

15 

16 

MS. BAYLESS: No, Judge , I'm done . 

THE COURT : Ms. Schwager? 

MS. SCHWAGER: No, that's all, Judge. 

THE COURT: Mr. Mendel? 

MR. MENDEL: No, sir. 

THE COURT: Mr. Spielman? 

MR. SPIELMAN: No, sir. 

THE COURT: And Carole Brunsting, I know, 

17 nominally, you don't have a dog in this fight other than 

18 the attorneys' fees issue which is important to you . 

19 But before I even ask you that, how are you doing? 

20 MS. CAROLE BRUNSTING: Well, I'm probably 

21 about a -- I'm doing probably about as well as I can 

22 with the situation right now. 

23 THE COURT: Have you kind of 

24 psychologically assimilated your situation where it's 

25 not as -- let me put it this way: Are you able to sleep 
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1 at night? 

2 MS. CAROLE BRUNSTING: When they ask you 

3 on a scale of 1 to 1 0, unfortuna t ely that number is 

4 still going up. So, no, I'm not quite there yet. 

30 

5 THE COURT: Wel l, I pray that you will get 

6 there, and I hope you do better. 

7 MS. CAROLE BRUNST ING: Well , there's still 

8 just some unknowns that I ' m dealing with; and so , until 

9 all that gets resolved, it ' s just been a lot to deal 

10 with . 

1 1 THE COURT: Well, your confusion and 

12 anxiety is entirely appropriate . So, given -- given 

13 your concerns, I wouldn't start beating on yourself for 

14 being confused and anxious and depressed in accompanying 

15 emotions. I hope we can resolve this and you can get 

16 some family care and comfort . 

17 MS. CAROLE BRUNSTING: Well, I've been 

18 paired up with I've been paired up with -- M.D. 

19 Anderson pairs you up with people that have been through 

20 a similar situation as yourself; and so, I ' ve been 

21 paired up with few women that have been very good with 

22 coaching me and providing a lot of support. 

23 been really, really helpful . 

So, that's 

24 And then I guess that as far as this 

25 trust - and unfortunately , it is something that I ' ve 
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1 been talking with my counsel and all that at M.D. 

2 Anderson - I guess the fear for me is because I am pro 

3 se, I guess I'm a bit concerned about what happens to me 

4 in this situation especially since I don't have legal 

5 counsel and because the money is really important to me 

6 now more so than ever because I didn't realize how 

7 expensive cancer can -- I didn't realize how this can 

8 get expensive rather quickly and ongoing care and things 

So, there is. 9 like that . 

10 THE COURT: Hopefully, we can get an end 

11 to this so you can get some more money. 

12 All right. At this time, I'm going to 

13 excuse all the parties. I thank you very much. 

14 will sure visit again soon. Thank you . Bye-bye. 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

* * * * * 

And we 
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1 The State of Texas 

2 County of Harris 

3 

4 I, Hipolita Lopez , Official Court Reporter in and 

5 for the Probate Court Number Four of Harris County, 

6 State of Texas, do hereby certify that the above and 

7 foregoing contains a true and correct transcription of 

8 all portions of evidence and other proceedings requested 

9 in writing by counsel for the parties to be included in 

10 this volume of the Reporter's Record, in the 

11 above-styled and numbered cause, all of which occurred 

12 in open court or in chambers and were reported by me . 

13 I further certify that this Reporter's Record 

14 truly and correctly reflects the exhibits, if any, 

15 admitted by the respective parties. 

16 I further certify that the total cost for the 

17 preparation of this Reporter's Record is $224 . 00. 

18 and was paid by MS. CANDACE CURTIS. 

19 WITNESS MY OFFICIAL HAND this the 20th day of 

20 

21 

22 

23 

24 

25 

February, 2021. 

/s/ Hipolita G. Lopez 
HIPOLITA G. LOPEZ, Texas CSR #6298 
Expiration Date: 10-31-22 
Official Court Reporter 
Probate Court Number Four 
Harris County, Texas 
201 Caroline, 7th Fl. 
Houston, Texas 77002 
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17 
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1 March 31, 2022 

2 

(WHEREUPON the following proceedings 

were conducted via Zoom and YouTube:) 

3 PROCEEDINGS: 

4 THE COURT: All right . This is our 

5 pretrial hearing. Good afternoon, lawyers. 

6 This is Case Number 412249-401, in the 

7 Estate of Nelva E. Brunsting. 

8 For the record, I need to have each 

9 attorney make an appearance and tell the Court who you 

10 represent . 

11 MR. MENDEL: Steve Mendel, Your Honor, 

12 representing Anita Brunsting who is a Defendant and a 

13 Co-Trustee in this matter. 

14 MS . SCHWAGER: Candice Schwager 

15 representing Candace Curtis in this matter who is the 

16 Plaintiff and Counter-Defendant. 

17 MR. LOYD: Your Honor, Bruse Loyd, and I 

18 represent Carole Brunsting , one of the beneficiaries of 

19 the Trust. 

20 

21 appearance? 

22 

THE COURT: 

MR. LOYD: 

Have you filed a notice of 

Yes, Your Honor, I filed it. 

23 got the electronic confirmation, but I'm -- and I'm 

24 receiving, just today, I started receiving filings; but 

25 I filed a notice a couple of weeks ago. 

I 
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1 

2 

THE COURT: Okay . 

MS. BAYLESS: Bobbie Bayless, Your Honor, 

3 on behalf of Carl Brunsting. 

4 MR. SPIELMAN: Neal Spielman, Your Honor, 

5 on behalf of Amy Brunsting. 

6 MR . REED: Cory Reed on behalf of Candace 

7 Kunz-Freed. 

8 OFF -DOCKET MOTIONS: 

9 THE COURT: Okay. So, there's some 

10 pending motions that are not set for today's pretrial, 

11 but I want to briefly discuss them for a few moments. 

6 

12 Ms. Schwager, I believe you filed a motion 

13 to vacate or set aside the February 25th, 2022, o rder 

14 citing Government Code 74.053(a) ; is that correct? 

15 MS . SCHWAGER: There were 1 , 2, 3 , 4, 5 , 6 

16 7, 8, 9, 10 grounds, and that was just one of them. 

17 THE COURT: Okay. Well, just so I can 

18 clear that up - when you take the position that there 

19 was a valid objection to Judge Stone under 74.053(a), I 

20 want to point you to Government Code 25.0022, Section R 

21 which specifically states that Chapter 74 does not apply 

22 to an assignment in a probate court. 

23 Also, you have a issue you raised in 

24 regard to a bond. Section 25.00231 (e) specifically 

25 states that this bond section does not apply to an 
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1 assigned judge sitting by assignment in a statutory 

2 probate court. So, as far as I'm concerned, those 

3 matters are moot, and we don't have to hear about that 

4 any further. 

5 MS. SCHWAGER: When you say -- I'm sorry. 

6 Those matters, are you just speaking of is that ground? 

7 THE COURT: Yeah, those two issues for 

8 sure. I hadn't really studied the full extent of your 

9 motion to exclude or vacate, but those were the 

10 technical -- seems like those were the technical 

11 matters . 

12 

13 

14 

MS. SCHWAGER: Okay. 

PRETRIAL CONFERENCE: 

THE COURT: So, what we need to do today 

15 is we have a trial setting that I believe is scheduled 

16 for April 5th. And correct me if I'm wrong, but I 

17 believe that we're seeking a 12-person jury; is that 

18 correct? 

7 

19 MR. MENDEL: Your Honor, I don't -- we're 

20 here today, and counsel for the -- with the exception of 

21 Ms. Schwager, we don't -- that trial is scheduled to be 

22 on fees. There are no other pending issues among the 

23 parties subject to these motions to vacate and things 

24 like that. But there's no pending issue for trial other 

25 than the issue of fees and Carl Brunsting, Carole 
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1 Brunsting, Amy Brunsting, and Anita Brunsting have an 

2 agreement in principal with regard to the fees which we 

3 think negates the necessity of a trial next week; 

4 specifically, the agreement in principal is not yet 

5 reduced to writing. There's still some issues being 

6 negotiated. But with regard to the fees - through 

8 

7 today - the estimate is about $680,000 plus-or-minus for 

8 the group in the Matthews Law Firm that represents Amy 

9 Brunsting and the Mendel Law Firm that represents Anita 

10 Brunsting and I think Ms. Bayless on behalf of Carl 

11 Brunsting and Mr. Loyd on behalf of Carole Brunsting 

12 would confirm that those fees are reasonable and 

13 necessary, which from our perspective, therefore 

14 eliminates the necessity of a trial. I've asked Mr. 

15 Bayless -- Ms. Bayless and Mr. Loyd to please confirm 

16 that, if they would. 

17 

18 

19 

MS. BAYLESS: That's right, Your Honor. 

MR. LOYD: That's correct, Your Honor. 

THE COURT: All right. I neglected to ask 

20 Mr. Munson to speak. Can you unmute and tell me if 

21 you're an attorney, who you are, and who you represent? 

22 (No audible response) 

23 THE COURT: We have a person on the screen 

24 named Rik Munson; anybody identify that person? 

25 MS. SCHWAGER: Yes, Your Honor, he's a 
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1 witness of mine and Candace Curtis ' paralegal who is my 

2 paralegal. 

3 MR. MENDEL: We also understand he's the 

4 boyfr i end of Candace Curtis . 

5 MR . SPIELMAN: I didn't follow that 

6 sentence at all. Mr. Munson is - - is Ms . Schwager 

7 saying that Mr . Munson is h er paralegal or that Ms. 

8 Schwager is -- I mean, Ms. Curtis is her paralegal? 

9 

10 

MS. SCHWAGER: No, Mr . Munson is. 

MR. SP I ELMAN: Okay. An d is he actually 

1 1 the person that ' s on the line because in the past, it's 

12 been your client who ' s signed in under that name . 

13 MS. SCHWAGER: I believe the invitation 

9 

14 was sent out to Mr. Munson , so he joined us today as my 

15 paralegal to take notes . 

16 MR . MENDEL: Well , is he going to come off 

17 video and answer the judge's question? 

18 THE COURT: Mr . Munson, can you hear? Can 

19 you unmute, p l ease , Mr. Munson and talk to me. 

20 

21 

22 

(No audible response) 

MS. SCHWAGER: I'm going to text him. 

THE COURT: Okay . Ms. Schwager, just so 

23 you know - if he doesn ' t respond to me , I ' m going to 

24 remove him from this hearing, and he can watch on 

25 YouTube and take notes. 
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MS. SCHWAGER: Okay. 1 

2 THE COURT: So, Mr. Munson, for whatever 

3 reason - technical or intentional - you're not 

4 responding to me; and therefore, I'm instructing my 

5 staff to remove you from this hearing. You can go on 

MS. SCHWAGER: I'm --

THE COURT: You can go on 

MS. SCHWAGER: I'm sorry. 

6 

7 

8 

9 THE COURT: Please don't interrupt. 

10 Please don't interrupt me. 

10 

11 You can, Mr. Munson, you can go on YouTube 

12 and watch this and take notes . So, Judge Comstock, if 

13 you're controlling this, can you remove Mr. Munson. 

14 (Mr. Munson removed from Zoom) 

1 5 THE COURT: Okay. So, what I'm hearing is 

16 that - from Mr. Loyd, Ms . Bayless, Mr. Mendel and Mr. 

17 Spie~man - that there is an issue involving attorneys' 

18 fees but no need for a trial. And I want to make sure 

19 what I've said, as far as those lawyers are concerned, 

20 is correct . Is that correct, Mr. Spielman? 

21 MR. SPIELMAN: I believe the correct way 

22 to say it is that there is no issue with attorneys' 

23 fees , and the non-forfeited Brun~ting siblings 

24 represented by myself, Mr. Mendel, Ms. Bayless, a nd Mr. 

25 Loyd have agreed , in principal, to the amount of the 
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1 fees, and we will paper-up an agreement as to how 

2 they'll be funded within the context of the Court's 

3 order on the summary judgment. 

4 THE COURT: All right. And then in 

5 regards to Ms. Schwager's client - I believe there's 

6 been a motion for summary judgment signed that, in 

11 

7 essence, removes her from this -- her ability to collect 

8 inheritance; is that correct, Mr. Spielman? 

9 MR. SPIELMAN: It is correct, Judge; 

10 that's the summary judgment order that Judge Stone 

11 signed after consulting with you when we were last 

12 before the Court on the pretrial conference of February 

13 the 25th, 2022. 

14 THE COURT: And so, the Co-Trustees filed 

15 a motion to exclude testimony and evidence for sanctions 

16 and for third contempt as to Candace Louise Curtis . Do 

17 you want to just explain to me what you're trying to 

18 accomplish with that? 

19 MR. SPIELMAN: I will try to do so 

20 briefly, Judge, because that is also - like you 

21 mentioned earlier - not technically on the hearing 

22 docket for today. 

23 But, essentially, Judge, that was a motion 

24 that we had filed before learning of the summary 

25 judgment stemming from Ms. Curtis' various failures to 

HIPOLITA G. LOPEZ OFFICIAL COURT REPORTER, PROBATE COURT 4 



12 

1 comply with the Court 's orders and her conduct that we 

2 felt should preclude her from being able to present her 

3 case at trial because - - or allow our case against her 

4 or about her. Since it was opposed as a motion for 

5 sanctions and contempt, I think it survives the summary 

6 judgment and can still be considered as such in 

7 post-summary judgment. And then what probably has not 

8 made it to your screen, Judge, is that this morning, the 

9 supplement to it, that focuses more on the motion to 

10 exclude as a non - I'll call it, for purposes of right 

11 now - a non-sanction-based reason to exclude Ms . Curtis 

12 based off of the Court's summary judgment order in which 

13 she's, essentially, forfeited her interest in being 

14 disinherited. 

15 So, long story- short, there's no, 

16 there ' s no standing, no capacity for her to appear or 

17 participate in the trial or any matter other than those 

18 limited things that, in part, would be connected with 

19 her effort to appeal the summary judgment order and --

20 

21 

THE COURT: So 

MR. SPIELMAN: -- everything is probably 

22 going up, we figured that it probably makes -- that it 

23 made sense to put it back on the docket whether phrased 

24 as the motion to exclude based on the summary judgment 

25 or and/or as the sanctions and the contempt so that the 
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1 record is clear and particularly since the contempt and 

2 the sanctions part, Judge, you know, it's pretty 

3 significant when you consider the totality of Ms. 

4 Curtis' behavior. And, again, we'll argue the details 

5 of that later if necessary, but we thought it important 

6 the record be clear about who Ms. Curtis is and how 

7 she's conducted herself throughout the course of the 

8 [inaudible]. 

9 THE COURT: So, the question before the 

10 Court today, if we're not going to have a trial is - to 

11 what degree the Court is willing to entertain Ms. 

12 Schwager's motion to vacate or set aside the summary 

13 judgment order? 

14 MR. MENDEL: Well, Your Honor, it was 

15 indicated from Ms . Vaso that that would be rescheduled. 

16 And there are several matters that we think need to be 

17 set for a hearing; one would be Ms. Schwager's motion or 

18 her client's motion to vacate. It's important that the 

19 Co-Trustees, that there be a ruling on the motion to 

20 exclude. There's the possibility -- we want to put the 

21 Candace Curtis versus the Co-Trustee portion of the case 

22 into a position for a final judgment to be issued so 

23 that they can pursue whatever appellate remedies they 

24 want to pursue; that may involve a severance; it may 

25 not, but that's an issue that would need to be 
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1 addressed. 

2 There are also some claims by the estate 

3 that were filed early on by Carl Brunsting, and we 

4 beli eve those claims are going to be resolved; but if 

5 not resolved in advance of a, of a final judgment that 

6 wou ld deal with Curtis and the Co - Trustees and maybe 

7 that gets severed out , but the rest of the parties 

8 believe that those are going to be a moot issue . 

9 So, we would respectfully suggest that 

10 a -- they be set out , say , a couple of weeks down the 

14 

1 1 road, and all of these pending issues be scheduled for a 

12 hearing so they can all be resolved at one time; and it 

13 wou ld also give the parties - that have reached th i s via 

14 agreement in principal - to finish a written settlement 

15 agreement for tender to and approval by the Court. 

16 THE COURT: How long of a time period you 

17 think you need in a future date? Can it be accompli shed 

18 in one day? 

19 

20 

21 

MR. MENDEL: The hearing? 

THE COURT: Yes. 

MR . MENDEL: The hearing can be 

22 accomplished in one day, yes . 

23 

24 

THE COURT : 

MR. MENDEL : 

On all these various matters? 

Yes. I would imagine the 

25 longest one is probably going to be Ms . Curtis' motion 
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1 to vacate. Everything else from the perspective of the 

2 other four pa r ties, I think is going to be extremely 

3 short. 

4 THE COURT: All right . And we have to be 

5 conscious of the Court's plenary power from the date of 

6 this motion for summary judgment that was -- when was 

7 that signed; was that February 25th? 

8 MR. SPIELMAN: Yes , Judge , and I think 

9 that's an important thing that we're going to have to 

10 deal with as well. I t hink some of what Ms. Schwager 

11 has filed on behalf of Ms . Curtis may already be late . 

12 And as I mentioned -- something that Mr . Mendel 

13 neglected to mention - Judge , you were talking earlier 

14 about a Government Code, issues that were raised in Ms . 

15 Curtis' motio n to vacate. There ' s also a separate 

16 document which I believe is filed as an amended 

17 objection to the appointment of any former judge o r 

18 something , words to that effect . And I think we 

19 probably have to consider that objection as well at some 

2 0 point have n 't had a we, the Co-Trustees, have not had 

21 a chance to respond to that --

22 THE COURT: Well, that objection is under 

23 a general rule of Government Code 74. It's not 

24 applicable to a probate judge's sitting by assignment, 

2 5 and it specifically is - as I mentioned earlier - that ' s 
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1 25.0022 (r) , says 74, Chapter 74 doesn't apply in this 

2 instance. 

3 MR. SPIELMAN: Okay. I may have 

4 misunderstood, then Judge. I thought, I thought the 

5 is sues were separate. But if we don't need to -- if 

16 

6 that objection is being, I guess, denied, then it's been 

7 denied, and we don't have to dea l wi th it anymore . 

8 THE COURT: Well, that objection , as far 

9 as I can read in the motion to set aside, as far as her 

10 reference to Government Code 74.053(a), that's denied. 

11 And her issue about bond and Judge Stone's issue on 

12 having a bond under the Government Code 25.00231(e), 

13 doesn't apply in this circumstance to a judge sitting by 

14 assignment in a statutory probate court. 

15 So, Ms. Schwager, what -- how soon could 

16 you be ready to make your argument? 

17 MS. SCHWAGER: Well, my brief is very 

18 comprehensive; it has all the certified documents 

19 necessary that were not entered into the record by the 

20 Co-Trustees who admit that none of their exhibits were 

21 even authenticated in their motion which was untimely. 

22 But I think I agree with Mr . Mende l's 

23 appraisement. I'd like some time to respond to the 

24 motion to exclude in case you overturn this February 

25 25th order. As I mentioned, there are many more grounds 
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1 other than the objection to Judge Stone. 

2 THE COURT: Okay. Well, Judge Comstock 

3 when can we fit this in? 

4 

5 

JUDGE COMSTOCK: Well, so 

THE COURT: How much time 

6 to try and do it next week , Ms. Schwager? 

do you want 

17 

7 MS. SCHWAGER: The following week would be 

8 better. 

9 

I have some hearings next week. 

THE COURT: Okay. 

10 JUDGE COMSTOCK: I believe Mr. Spielman 

11 suggested a couple of weeks. We do have some time 

12 Thursday, the 14th; that is the day before the Good 

13 Friday holiday. 

14 

15 Schwager? 

16 

17 

18 

THE COURT: Will that work for you, Ms . 

MS. SCHWAGER: Yes , Judge. 

THE COURT: How about you, Mr. Mendel? 

MR. MENDEL: Judge, that's the 14th is 

19 problematic for me. I have a long - standing commitment 

20 already that I can't move . 

21 THE COURT: What about the 13th -- well, I 

22 don't know. I don't know what our court schedule is. 

23 JUDGE COMSTOCK: We have a pretty tric --

24 pretty busy schedule on the 13th . I suggested the 14th 

25 because we were set for a two-week trial docket 
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1 including that date . We could try to fit something in 

2 on the 11th if that will provide enough time in the 

3 a fternoon . 

4 

5 

MS . SCHWAGER: I believe, Judge . 

MR. MENDEL: The 11th would be good for 

6 myself, Your Honor. 

7 THE COURT: And Ms. Schwager, I couldn ' t 

8 u n derstand your response. 

MS . SCHWAGER : Yes , sir . 

THE COURT : It ' s okay with you? 

MS. SCHWAGER: Yes. 

THE COURT : All right . Mr . Spielman? 

18 

9 

1 0 

11 

12 

13 MR. SPIELMAN: That ' s fi ne; I ' ll make that 

14 work . 

15 

1 6 

THE COURT: Ok ay. And, Ms . Bayless? 

MS. BAYLESS: Well, Judge , I ' m set for 

17 trial on the 11th . I don't y e t know whether we would go 

18 on that day, so I think it will be fine . My involvement 

1 9 is not as important as t he other people's, but I can - -

20 I think I can make it work if I get 

21 THE COURT : Mr. Loyd? 

22 MR. LOYD: Yes . 

23 THE COURT: Is that okay with you? 

24 MR . LOYD: Yes , sir . 

25 THE COURT : And Mr. Reed , what are we 
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1 doing with your client? 

2 MR. REED: I mean, hopefully we're going 

3 to get some action. I mean, that's what I would hope. 

4 I mean, I think what I'm seeing is we're seeing some 

5 resolutions of the main characters, and I'm hoping, kind 

6 of once you've got that finalized, we can figure out how 

7 to get our case moving or wrapped up itself, so . 

8 THE COURT: Thank you. Judge Comstock, 

9 what time on the 11th? 

10 JUDGE COMSTOCK: That's Monday. Of 

11 course, we have mental health in the morning. So, 

12 depending on how much time they need. You know, it's 

13 always risky setting something early in the afternoon on 

14 Monday . You know, if mental health goes long, then we 

15 have a probl e m. 

16 THE COURT: Let's set it for 1:30 on 

17 Monday, April 11th. 

18 

19 

JUDGE COMSTOCK: Okay. 

THE COURT: And I'll try to get through my 

20 commitment docket as fast as I can, all right, 

21 gentlemen? 

22 MR . SPIELMAN: With regard to the hearing 

23 being on the 11th, you want to set any specifi c 

24 deadlines perhaps whether it be the Co-Trustees 

25 responding to the motion to vacate or Ms. Curtis or Ms. 
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1 Schwager responding, I guess, just the supplement to the 

2 motion to exclude because the other parts of that motion 

3 have been fully briefed and sur replied and everything 

4 already. 

5 THE COURT : Well, I think it's reasonable 

6 that any replies ought to be submitted to opposing 

7 counsel by 5 p.m. on that Friday before that. 

8 that's the 8th? 

9 MR. SPIELMAN: Yes, that works 

I guess 

for me, 

10 Judge, and I think that works for everybody, hopefully, 

11 because, you know, I think - and I've done it myself -

12 but in this case, there seems to always be sort of a 

13 last-second flurry of stuff that probably doesn ' t even 

14 make it onto your desk on time. So, hav ing a deadline 

15 like that, I think might help everybody. 

16 

17 

COURT'S RULING: 

THE COURT: All right. Okay . Well, then 

18 I won ' t call a panel on the 5th of April. And I will 

19 see you folks back on Monday afternoon , April 11th. 

20 

21 

MR . SPIELMAN: Understood. 

THE COURT: All right. Y'all have a good 

22 week , and all of you are excused . 

23 

24 

25 

MR. LOYD: Thank you , Your Honor. 

MR. SPILEMAN: Thank you, Judge. 

* * * * * 
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1 The State of Texas 

2 County of Harris 

3 

4 I, Hipolita Lopez, Official Court Reporter in and 

5 for the Probate Court Number Four of Harris County, 

6 State of Texas , d o hereby certify that the above and 

7 foregoing contains a true and correct transcription of 

8 all portions of evidence and other proceedings requested 

9 in writing by counsel for the parties to be included in 

10 this volume of the Reporter's Record, in the 

11 above-styled and numbered cause, all of which occurred 

12 in open court or in chambers and were reported by me . 

1 3 I further certify that this Reporter's Record 

14 truly and correctly reflects the exhibits, if any, 

15 admitted by the respective parties. 

16 I further certify that the total cost for the 

17 preparation of this Reporter's Record is $147 . 00. 

18 and was paid by MS . CANDACE L . CURTIS. 

19 WITNESS MY OFFICIAL HAND this the 7th day of 

20 April , 2022. 

21 

22 

23 

24 

25 

/s/ Hipolita G. Lopez 
HIPOLITA G . LOPEZ , Texas CSR #6298 
Expiration Date: 10-31 - 22 
Offic i al Court Reporter 
Probate Court Number Four 
Harris County, Texas 
201 Caroline , 7th Fl. 
Houston, Texas 77002 
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