
CAUSE NO. CV16112I9

IN THE DISTzuCT COURT OF

LIBERTY COUNTY, TEXAS

253RD JUDICIAL DISTRICT
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TO THE HONORABLE ruDGE OF SAID COLTRT:

Defendant Clarinda Comstock files her Motion to Transfer Venue and Original Answer

to Plaintiffs Original Petition, subject to Motion to Transfer Venue, and would respectfully

show the Court as follows:

I,
MoTIoN To TRANSFER VENUE

1. This is a lawsuit brought against a Hanis County, Texas lawyer for legal services

provided in Harris County, Texas. Defendant objects to venue in Liberty Corurty, because it is

not a county of proper venue under Texas Civil Practice and Remedies Code $ 15.17, or any

other rule or law. Defendant denies any and all purported venue "facts" pleaded by Plaintiff.

2. Harris County, Texas is the proper county of venue for this case. See TEx. Clv.

PRAc. & REM. CoDE $ 15.0i5 ("Aln action against a county shall be brought in that county.,,).

Additionally, all or a substantial part of the events giving rise to Plaintiff s claims occurred in

Harris County. Each ofthe alleged acts or omissions giving rise to those claims and the causes

of action enumerated by Plaintiff against Defendants occurred in Harris county, Texas. None of

the alleged acts or omissions giving rise to Plaintiffs claims or causes of action occurred in
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Liberty County, much less a substantial part of such acts or omissions. Maintenance of the suit

in Liberty County will work an injustice on Defendant considering the fact that none of the

events giving rise to the claims against Defendant occurred in Liberty and none of the relevant

evidence or witnesses are located in Liberty County. The balance of interests of all ofthe parties

predominate in favor of the action being brought in Harris County. The transfer of the case to

Hanis County will not work an injustice to any other party. Accordingly, Hanis County is

clearly the county of proper venue under the general venue rule. See TEx. Crv. PRAC. & REM.

CoDE 915.002(a)(1). Therefore, Defendant requests that the Court transfer venue of this case to

Harris County, Texas.

IL
GENERAL DENIAL

3. Defendant denies generally the allegations in Plaintiff s Petition and requests that

Plaintiff be required to prove them by a preponderance of the evidence in accordance with the

laws of the State ofTexas.

III.
ADDITIoNAL DEFENSES

4. Defendant will further show that this action is subject to the proportionate

responsibility provisions of Chapter 33 of the Texas Civil Practice and Remedies Code,

including (without limitation) the requirement of $ 33.003 thereof that the ftier of facl determine

the relative responsibility of Plaintiff, Defendants, and each and every responsible third-party

that may be joined in the suit. Defendant may not be held jointly and severally liable for any

amount of damages claimed herein unless the percentage of responsibility of Defendant when

compared with that of Plaintiff, and each and every responsible third party is greater than 50%.

2
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5. Defendant will fi-rther show that Plaintifs alleged damages may have resulted

from new and independen! unforeseeable, zuperseding and intervening causes unrelated to any

conduct of Defendant.

6. Defendant will further show that Plaintiffs alleged damages were not proximately

caused by any act or omission of Defendant, but by the acts and/or omissions of a third party

over whom Defendant had no control.

7. Defendant will further show that Defendant is not responsible for any expenses or

damages allegedly incurred by Plaintiff due to Plaintiff own acts, conduc! negligence and/or

failure to exercise reasonable care in mitigating her damages.

8. Defendant will firther show that it is not responsible for any loss caused by

Plaintiffls own negligence, intentional misconducl or other act or omission,

9. Defendant will fu(her show that Plaintiffs claims are barred in whole or in part

by the doctrine of derived judicial immunity.

10. Defendant will further show that PlaintifPs claims are barred in whole or in part

by the applicable statute of limitations.

11. Defendant will further show that Plaintiffs claims are barred by res judicata

and/or collateral estoppel.

12. Defendant will further show that PlaintifPs claims are baned by waiver, estoppel,

and/or quasi-estoppel.

13. Defendant will further show that Plaintiff does not have standing to sue Defendant

for some or all ofher purported causes of action.

14. Defendant will further show that she acted in good faith and with the reasonable

belief that she was acting in the best interest of Willie Joe Mills.

3
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15. Defendant will further show that in the unlikely event Plaintiff is adjudged to be

entitled to any damages in this matter, which is denied, Plaintiff is not entitled to re.over

prejudgment interest on any future damages. Defendant would show that, as a matter of law,

interest on damages yet to accrue is not compensatory and is, consequently, a penalty which

would not be imposed even absent a finding of gross negligence, or rather, for a lesser level or

degree of culpability for which a penalty is not authorized by law.

16. Defendant will further show that if prejudpent interest is recoverable in this

case, it is limited in accordance with TEx. FIN. CoDE ANN. $304.101 e/ seq.

17. Defendant will further show that if posdudgment interest is recoverable in this

case, it is limited in accordance with Trx. FrN. CoDE ANN. $304.003(c).

18. Defendant would firther show that it is entitled to all caps and limitations on

damages pursuant to the Texas Civil Practices & Remedies Code.

ilL
JURY DEMAND

19. Defendant requests a jury trial. The jury fee has previously been tendered to the

District Clerk.

WHEREFORE, PREMISES CONSIDERED, Defendant Clarinda Comstock respectfully

pray that Plaintiff take nothing of and from Defendant, and that Defendant receives all costs of

Court and such other and further relief, both at law and in equity, to which Defendant may show

herself to be justly entitled.

4
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Respectfu lly submitted,

THOMPSON COE, COUSINS S, L.L.P.

By:
Foley

tate ar No. 24032085
Cory S. Reed
State Bar No. 240'76640
One Riverway, Suite 1400
Houston, TX77056
Telephone: (713) 403-8210
Facsimile: (713) 403-8299
Email : zfolev@thompsoncoe.com
Email : creed@Ihompsoncoe.com

AT'IORNEYS }'OR DEFENDANT
CLARINDA COMSTOCK

C[,RTIFI(]ATE OF SEIIVICE

This is to certify that a true and correct copy of the foregoing document has been sent to
all known counsel of record and/or parties of record pursuant to the Texas Rules of Civil
Procedure on the 28th day of September, 2016.

S

Billy Shepherd
Allison Standish Miller
Shepherd Prewett Miller, PLLC
770 South Post Oak Lane, Suite 420
Houston, Texas 77056

Susan C. Norman
[,aw Ofiices of Susan C. Norman
P.O. Box 52518
Houston, Texas 77052

Louis M. Ditta
Ditta Law, PC
2900 Weslayan, Suite 150
Houston, Texas 77027

Julie Countiss
Assistant County Attomey
1019 Congress, l5th Floor
Houston, Texas 77002

John R. Shepperd
Garett Willig
Wilson Elser Moskowitz Edelman & Dicker
LLP
909 Fannin Stree! Suite 3300
Houston, Texas 77010

257963'lvl
09762.040

. Foley
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CAUSE NO. CVl61l2l9

FILED
1O11912016 4:33:05 PM

Donna G. Brown
District Clerk

Liberty County, TX
Nina Johnson

SHERRY LYNN JOHNSTON

vs.

DAVID DEXEL, ET AL

$
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$

s

$

s

$

IN'I'HE DISTFJCT COURT OF

LIBERTY COUNTY, TEXAS

253RD JUDICIAL DISTRICT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Defendant Harris County, Texas and files this Motion to Transfer Venue

and. subject to such motion, his Original Answer and Jury Demand in the above entitled and

numbered cause, and would show unto the court the following:

I.

Motion to Transfer Venue

Defendant Harris County, Texas denies that venue is proper in Liberty County and files

this Motion to Transfer Venue pursuant to Texas Civil Practice & Remedies Code Ann. S 
.l5.015

(Vemon 2002) rvhich states that "[a]n action against a county shall be brought in that county".

This statute is a mandatory venue provision and this suit must be transferred to Harris County,

Texas.

II.

General Denial

Subject to such stipulations and admissions as may be hereinafter made, Defendant

asserts a general denial as authorized by TExAs Rulrs or CtvtL PRocEDURT 92 and Defendant

respectfully requests thal the Plaintiff be required to prove the charges and allegations against

DEFENDANT HARRIS COUNTY'S MOTION TO TRANStr'ER VENUE
ORIGINAL ANSWER AND JURY DEMAND
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Defendant by a preponderance of the evidence as required by the constitution and laws of the

State of Texas.

III.

Alfirmative Defense

Plaintiffs claims are baned by the doctrines of govemmental or sovereign immunity,

judicial immunity, derived judicial immunity and official immunity.

w.

Jurv Demand

Defendant would show this Court that it desires the above entitled and numbered cause to

be tried to a jury. Defendant would further show that pursuant to TExAs Ctvn Pnacrrce. &

REMEDTES CoDE $ 6.001, it is exempt from the deposit of any jury fee.

v.

Relief

WHEREFORE, PREMISES CONSIDERED Defendant Harris County, Texas prays that

this case be transfened to Harris County, that the Plaintiff take nothing by reason of this suit. that

Defendant be discharged and that it receive all relief, both general and special, at law and at

equity, to which he may show it to bejustly entitled.

Respectfully submined,

vlNcE RYAN, 99999939
Courry Attomey

LIE CO
Attomev

State Bar No. 24036407
l0l 9 Congress, l5th Floor
Houston, Texas 77002
Telephone:'l 13-274-51 I 5

Facsimile: 1 l3-7 55-E924
iulie.countiss@cao.hctx.net

-...--->
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CERTTFTCATE OF SERVICE

I hereby certify that on the l9u day of October. 2016, a true and correct copy of the

foregoing Deferulant Hanis County's Motion lo Trarsfer Venue Original Answer and Jury

Demand was sen'ed pursuant to Rule 2l a of the Texas Rules of Civil Procedure to the attomey

of record listed below:

Susan C. Norman
P.O. Box 52518
Houston, Texas 77052
Fax: (281) 402-3682
suenorman@suenormanlaw.com
A(orney for Sherry Johnston

t--
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FILED
1012512016 3:48:34 PM

Donna G. Brown
District Clerk

Liberty County, TX
DESTINY HENRYNO. CVl611219

SHERRY LYNN JOHNSTON IN THE DISTRICT COURT OF

VS

DAVID DEXEL, INDIVIDUALLY AND AS

GUARDIAN OF THE PERSON OF

WILLIE JO MILLS, DECEASED; GNGER
LOTT, INDIVIDUALLY AND AS
GUARDIAN OF THE PERSON OF WILLIE
JO MILLS, DECEASED, AND AS
MEMBER OF CSL CARE MANAGEMENT,
LLC; GSL CARE MANAGEMENT, LLC;
CLARINDA COMSTOCK, NDIVIDUALLY
AS GUARDIAN AD LITEM FOR WILLIE
JO MILLS, DECEASED; HOWARD
REINER, INDIVIDUALLY AND AS
ATTORNEY AD LITEM FOR WILLIE
JO MILLS, DECEASED; TAMORAH C.

BUTTS, A./K/A CHRISTINE BUTTS, IN
HER OFFICIAL CAPACITY AS
STATUTORY PROBATE JUDGE OF

PROBATE COURTNO.4 OF HARRIS
COUNTY, TEXAS, AND IN HER
INDIVIDUAL CAPACITY, AND SHERRIE
FOX, IN HERINDIV]DUAL AND
EMPLOYEE CAPACITY FOR HARRIS
COT]NTY, TEXAS, AND HARRIS
COIJNTY, TEXAS 253RD JUDICIAL DISTRICT

PLAINTIFF' S ORIGINAL PENTION

TO THE HONORABLE DISTRICT COURT:

Ginger S. Lott, individually and as Former Guardian of the Person of willie Jo Mills,

Deceased ("Defendant"), files this her Original Answer to Sherry Lynn Johnston's ('Johnston")

Plaintiff s Original Petition, and respectfutly shows the following:
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LIBERTY COI.JNTY, TEXAS
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L

General Denial

At this time, Defendant asserts a General Denial as authorized by Rule 92 ofthe Texas Rules

of Civil Procedure, and respectfully requests that the Court and Jury require Johnston to prove her

claims, charges and allegations by clear and convincing evidence or a preponderance oflhe evidence

as rcquired by the Constitution and laws of the State of Texas'

2.

Defendant respectfulty reserves the right to file an amended Answer in this cause in the

manner authorized by the Texas Rules of Civil Procedure.

WHEREFORE, PREMISES CONSIDERED, Ginger S. Lon, individually and as Former

Guardian of the Person of Willie Jo Mills, Deceased, prays that (i) Johnston take nothing by her suit;

(ii) that she be awarded her attomey's fees and expenses, and (iii) for such other and further relief'

both general and special, at law and in equity, to which she may bejustly entitled'

Respectfu I ly submitted,

DITTA LA , P.C.

LOUIS M. D
(TBA #0s898500)
louditta6dittalaw.com
2900 Weslayan, Suite 150

Houston, Texas 77027
(713) 96t-9917
(7 13) 961-9917 Facsimile

Attorneys for Defendant

G:\clhtltoTT6 la9odf .ns.r ro m.*.rpd -2-

I

By:
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CERTIFICATE OF SERVICE

I, Louis M. Ditt4 hereby certi! that a true and correct copy of the foregoing instrument was

forwarded to:

Ms. Susan C. Norman
Law Offices of Susan C. Norman
P.O. Box 52518
Houston, Texas 7'1052
suenomqln@sueDQlMaqlatrylgll!

electronically through the electronic delivery, mail, commercial

delivery service, fax or e-mail on this 20t6.

LOUIS M. DITTA

C:\.licnB\LOTT5 l4gorig rrae6 to pop-cr. wpd -3-
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NO. CVr6Ir219

SHERRY LYNN JOHNSTON IN THE DISTzuCT COURT OF

vs.

DAVID DEXEL, INDIVIDUALLY AND AS

GUARDIAN OF THE PERSON OF
WILLIEJO MILLS, DECEASED; GINGER
LOTT, INDIVIDUALLY AND AS
GUARDIAN OF THE PERSON OF WILLIE
JO MILLS, DECEASED, AND AS
MEMBER OF GSL CARE MANAGEMENT,
LLC; GSL CARE MANAGEMENT, LLC;
CLARINDA COMSTOCK, INDIVIDUALLY
AS GUARDIAN AD LITEM FOR WILLIE
JO MILLS, DECEASED; HOWARD
REINER, INDTVIDUALLY AND AS
ATTORNEY AD LITEM FORWILLIE
JO MILLS, DECEASED; TAMORAH C.

BUTTS, A,/K/A CHRISTINE BUTTS, IN
HER OFFICIAL CAPACITY AS
STATUTORY PROBATE ruDGE OF

PROBATE COURTNO. 4 OF HARRIS
COUNTY, TEXAS, AND IN HER

INDIVIDUAL CAPACITY, AND SHERRIE

FOX, IN HERINDIVIDUAL AND
EMPLOYEE CAPACITY FOR HARRIS
COIJNTY, TEXAS, AND HARRIS
COUNTY, TEXAS 253RD JUDICIAL DISTRICT

TO THE HONORABLE DISTzuCT COURT:

GSL Care Management, LLC ('Defendant'), files this ils original Answer to Sherry Lynn

Johnston,s (..Johnston") Plaintiffs original Petition, and respectfully shows the following:
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FILED
1012512016 3:48:34 PM

Donna G. Brown
District Clerk

Liberty County, TX
DESTINY HENRY

LIBERTY COT]NTY, TEXAS
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l.

General Denial

At this timc, Defendant asserts a General Denial as authorized by Rule 92 ofthe Texas Rules

of Civil Procedure, and respectfully requests that the Court and Jury require Johnston to prove her

claims, charges and allegations by clear and convincing evidence or a preponderance ofthe evidence

as required by the Constitution and laws ofthe State ofTexas'

2.

Defendant respectfully reserves the right to file an amended Answer in this cause in the

manner authorized by the Texas Rules of Civil Procedure.

WHEREFORE, PREMISES CONSIDERED, GSL Care Management, LLC prays that (i)

Johnston take nothing by her suit; (ii) that it be awarded its attomey's fees and expenses, and (iii)

for such other and further relief, both general and special, at law and in equity, to which it may be

justty entitled.

Respectfu lly submitted,

DITTA LAW, P.C.

By, 7rur
LOUIS M. DITTA
(TBA #05898500)
Iouditta@dittalaw.com
2900 Weslayan, Suite 150

Houston, Texas 77027
(7 t3) 96t-9971
(71 3) 961 -99 l7 Facsimile

Attorneys for Defendant

G:\.lia r\LOTT5I4$orig 3Iiwcr lo po0.Srllc.crc.vpd
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CERTIFICATE OF SERVICE

I, Louis M. Ditta, hereby certifo that a true and correct copy ofthe foregoing insEument was
forwarded to:

Ms. Susan C. Norman
law Offices of Susan C. Norman
P.O. Box 52518
Houston, Texas 77052
suenorman@suenormanlaw.com

electronically through the electronic
delivery service, fax or e-mail on this

mail, commercial
2016.

LOUIS M.

C:tlilrtt\LoTf 5la9\o.i8.,3rE to po? FIlcI...vDd -3-
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FILED
1012612016 4:53:04 PM

Donna G. Brown
District Clerk

Liberty County, TX
OESTINY HENRY

CAUSE NO. CVl61r2l9

SHERRY LYNN JOHNSTON IN THE DISTRICT COURT OF

LIBERTY COUNTY, TEXAS

DAVID DEXEL, ET AL
253RD JUDICIAL DISTRICT

DEFENDANTS CHRIS TINE BUTTS AND SHERRIE FOX'S
ORIGINAL ANSWER AND AFFIRMATIVE DEFENSES

TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW Defendants Judge Christine Butts and Sherrie Fox and file their Original

Answer and Afftmative Defenses in the above entitled and numbered cause, and would show

unto the court the following:

I.

General Denial

Subject to such stipulations and admissions as may be hereinafter made, Defendants

assert a general denial as authorized by TExAs RULES oF CrvIL PRoCEDURE 92 and Defendants

respectfully requests that the Plaintiff be required to prove the charges and allegations against

Defendants by a preponderance of the evidence as required by the constitution and laws of the

State ofTexas.

II.

Affirmative Defenses

Plaintiffs claims are baned by the doctrines of govemmental or sovereign immunity,

judicial immunity, derived judicial immunity, official immunity, and statute of limitations.
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III.

Relief

WHEREFORE, PREMISES CONSIDERED Defendants pray that the Plaintiff take

nothing by reason of this suit, that Defendants be discharged and that they receive all relief, both

general and special, at law and at equity, to which they may show themselves to be justly

entitled.

Respectfu lly submitted,

vrNcE RYAN, 99999939
County Attomey

/s/ Julie Countiss
JULIE COLNTISS
Assistant County Attomey
State Bar No. 24036407
l019 Congess, l5th Floor
Houston, Texas 77002
'fclephone:'1 13-27 4-5115
Facsimile: 7 13 -'l 5 5-8924
iulie.countiss@cao.hctx.net

Case 4:16-cv-03215   Document 1-9   Filed on 11/01/16 in TXSD   Page 16 of 59



CERTIFTCATE oF SERvIcE

I hereby certify that on the 27th day of October, 2016, a true and correct copy of the

foregoing Defendants Original Answer was served pursuant to Rule 21a of the Texas Rules of

Civil Procedure to the attomey of record listed below:

Susan C. Norman
P.O. Box 52518
Houston, Texas 77O52
Fax: (281) 402-3682
suenorman@suenormanlaw.com
Attorney for Sherry Johnston

Louis M. Ditta
2900 Weslayan, Suite 150

Houston, Texas 77027

Fax: (713) 961-9917

louditta@dittalaw.com
Attomey for Defendants,

Ginger S. Lott and GSL Care Management, LLC

/s/ Julie Countiss

JULIE COUNTISS
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FILED
1012812016 10:10:13 AM

Donna G. Brown
District Clerk

Liberty County, TX
DESTINY HENRY

IN THE DISTRICT COURT OF

NO. CV1611219

SHERRY LYNN JOHNSTON,

Plaintiff,

DAVID DEXEL, Individually and as
Guardian of the person of Willie Jo
Mills, Deceased; GINGER LOTT,
Individually and as Guardian of the
Person of Willie Jo Mills, deceased, and
as Member of GSL Care Management,
LLC; GSL CARE MANAGEMENT, LLC,
CLARINDA COMSTOCK, Individually
and as Guardian Ad Litem for Willie
Jo Mills, deceased; HOWARD REINER,
Individually and as Attorney Ad Litem
for Willie Jo Mills, deceased;
TAMORAH C. BUTTS a/k/a
CHRISTINE BUTTS, in her official
Capacity as statutory probate judge
Of Probate Court No. 4 of Harris
County, Texas and in her individual
capacity; and SHERRY FOX, in her
individual and ernployee capacity
for Harris County, Texas; and
HARRIS COUNTY, TEXAS,

Defendants. 253RD JUDICIAL DISTRICT

DEFENDANT DAVID DEXEL'S MOTION TO TRANSFER VENUE TO
IIARRIS COUNTY AND . SUB JECT THERETO. ORIGINAL ANSWER

s
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s
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s
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A. Introduction.

1. Defendant David Dexel, "individually and as [former] guardian of the

person of willie Jo Mills, deceased" ("Dexel"), submits this motion to transfer venue

to Harris county and, subject thereto, original answer to plaintiff sherry Lynn

Johnston's ("Johnston") pleadings.

LIBERTY COUNTY, TD(AS
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B. Motion To Transfer Venue.

2. Dexel denies that venue is mandatory in Liberty County because,

according to Johnston, this suit purportedly "involves libel, slander, invasion of

privacy of pohnston]" and Johnston resided in Liberty County when her claims

accrued.r Dexel denies that venue is mandatory in Liberty County under Tex. Civ.

Prac. & Rem. Code S 15.017, or any other rule or law. Dexel denies that venue is

proper in Liberty County under any rule or law. Dexel denies any and all purported

venue "facts" pleaded by Johnston. Dexel objects objects to venue in Liberty County.

3. Dexel requests the Court to transfer this case to Harris County, where

venue is both mandatory and proper. Venue is mandatory in Harris County because

Harris County is a defendant and, under Tex. Civ. Prac. & Rem Code $ 15.015, "[a]n

action against a county shall be brought in that county." Separately, venue is proper

in Harris County because: (a) under Tex. Civ. Prac. & Rem. Code S 15.002(a)(1), all

or a substantial part of the events or omissions giving rise to this claim occurred, if

at all, in Harris County; (b) under Tex. Civ. Prac. & Rem. Code g 1S.002(aX2), Harris

county was the residence of Dexel and other natural person defendants at the time

that Johnston's purported causes of action accrued; and (c) under Tex. civ. prac. &

Rem. code $ 15.002(a)(3), defendant Harris county's principal office is, and has

always been, in Harris County.

I Johnston does not assert her purported d-efamation claim against Dexel. Moreover, the claim appearsto be barred by limitations on the face of Johnston's orari"i f"trtio., and, upon information and/orbelief, is wrongfully asserted for the purpose or ir"p.op".ti i.vilg a 
"", 

r"r,.," in Liberty county.

2
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4. Liberty County is not a county of mandatory or proper venue, and Harris

County is a county of both mandatory and proper venue. Dexel requests the Court to

transfer this case, or alternatively the claims and causes of action asserted against

Dexel in this case, to Harris County.

C. Orisinal Answer. Subiect To Motion To Transfer Venue.

5. Johnston has failed to state a claim upon which relief may be granted.

6. Dexel asserts a general denial.

7. Johnston's claims against Dexel are barred by the applicable statute(s)

of limitations.

8. Alternatively, Johnston's claims against Dexel are barred by res

judicata and/or collateral estoppel.

9. Alternatively, Johnston's claims against Dexel are barred by waiver,

estoppel, and-/or quasi-estoppel.

10. Alternatively, Dexel asserts sole proximate cause or sole cause as a

defense.

11. Alternatively, the alleged damages that Johnston seeks from Dexel were

caused by a new and independent cause and/or subsequent intervening cause.

72. Alternatively, Johnston's alleged damages, if any, were caused by

persons and-/or entities other than Dexel and for whom Dexel is not liable or

responsible at law or in equity.

13. Alternatively, Dexel asserts the defense of proportionate responsibility.

Dexel requests the trier of fact to apportion responsibility, if any, among each

claimant, each defendant, each settring person, and each responsible third party.
D
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Dexel reserves the right to submit questions and/or issues concerning the

responsibility ofparties to this case, as well as any third parties.

14. Alternatively, Johnston failed to reasonably mitigate the alleged

damages that she seeks from Dexel.

15. Alternatively, Johnston lacks standing to sue Dexel for some or all of

Johnston's purported causes of action.

16. Alternatively, Dexel asserts privilege, justification, and/or excuse as

defenses.

77. Alternatively, Dexel acted in good faith and with the reasonable belief

that he was acting in the best interests of the ward.

18. Alternatively, Dexel reserves the right to elect any available credit

and/or reduction, including any dollar and/or percentage reduction, for any

settlement.

19. Alternatively, Johnston is not entitled to recover attorney's fees from

Dexel because she has failed to properly assert any cause of action against Dexel that

would allow for their recovery.

20. Alternatively, Dexel asserts the one-satisfaction rule as a defense.

21. Alternatively, Johnston must elect between any alternative theories of

recovery upon which she seeks relief, or any theories ofrecovery upon which she seeks

relief that give rise to the same alleged damages.

22. Alternatively, any award of exemplary damages against Dexel in this

case would violate the united states constitution, the Texas constitution, and public

4
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policy. Still pleading alternatively, Dexel asserts his rights under Chapter 41 ofthe

Texas Civil Practice and Remedies Code, including without limitation sections

41.003, 41.004, and 41.006-41.013.

23. Subject to Dexel's motion to transfer venue, Dexel requests that

Johnston take nothing, that all costs be taxed against Johnston, and that Dexel have

such other, further, or alternative relief to which Dexel may be legally or equitably

entitled.

Respectfully submitted,

SHEPHERD PREWE

By:
B
Texas 700
bshe gal.com

Miller
Te No. 24046440
amiller@spmlegal.com
770 South Post Oak Lane, Suite 420
Houston, Texas 77056
Telephone No. (713) 955-4440
Facsimile No. +1 (713) 7 66-6542

ArronNrys FoR DEFENDANT DAVID DDGL,
INDTvTDUALLv AND As [FoRMER] Guenorarv Or
THE PERSoN OF WILLIE Jo MILLS, DEoEASED

C

5
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CERTIFICATE OF SERVICE

I hereby certit, that on October 27, 2016, a true and correct copy of the
foregoing instrument was forwarded to all known counsel ofrecord in accordance
with the Texas Rules of Civil Procedure, lo-rair:

Via E-File, Email, and/or Fax:
Susan C. Norman

Via E-File, Email, and/or Fax:
Julie Countiss

Via E-File, Email, and/or Fax:
John Shepperd./Garet Willig

Via E-File, Email, and/or Fax:
Zandra Foley

Via E-File, Email, and/or Fax:
Louis Ditta

6
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NO. CVl6l 12l9

SHERRY LYNN JOHNSTON IN THE DISTzuCT COURT OF

vs.

DAVID DEXEL, INDTVIDUALLY AND AS

GUARDIAN OF THE PERSON OF
WILLIE JO MILLS, DECEASED; GINGER
LOTT, INDIVIDUALLY AND AS
GUARDIAN OF THE PERSON OF WILLIE
JO MILLS, DECEASED, AND AS
MEMBER OF GSL CARE MANAGEMENT,
LLC; GSL CARE MANAGEMENT, LLC;
CLARINDA COMSTOCK, INDIVIDUALLY
AS GUARDIAN AD LITEM FORW]LLIE
JO MILLS, DECEASED; HOWARD
REINER. INDIVIDUALLY AND AS
ATTORNEY AD LITEM FOR WILLIE
JO MILLS, DECEASED; TAMORAH C.

BUTTS, A/K/A CHRISTINE BUT'IS, IN
HER OFFICIAL CAPACITY AS

STATUTORY PROBATE JUDGE OF

PROBATE COURTNO.4 OF HARRIS
COIINTY, TEXAS, AND IN HER
INDTVIDUAL CAPACITY, AND SHERRIE

FOX, IN HER INDIVIDUAL AND
EMPLOYEE CAPACITY FOR HARRIS
COUNTY, TEXAS, AND HARRIS
COUNTY,TEXAS

LIBERTY COT]NTY, TEXAS

253RD JUDICIAL DISTRICT

TO THE HONORABLE DISTRICT COURT:

Ginger S. Lon, individually, as [Former] Guardian of the Person of Willie Jo Mills,

Deceased, and as Member of GSL Care Management, LLC ("Defendant'), files this her Motion to

Transfer venue and Fint Amended Answer to Sherry Lynn Johnston's ("Johnston") plaintiffs

original Petition, Subject to Motion to Transfer venue, and respectfully shows the following:

$
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GINGER S. LOTT'S MOTION TO TRANSFER VENUE AND FIRST
AMENDED ANSWER TO SHERRY LYNN JOHNSTON'S PLAINTIFF'S
OzuGINAL PETITION. SUBJECT TO MOTION TO TRANSFER VENUE
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l.

Motion to Transfer Venue

Plaintiff asserts in her Original Petition that venue is mandatory in Liberty County, Texas

based on (l) Texas Civil Practices and Remedies Code $ 15.017 and (2) her asserted claims for

defamation and invasion ofprivacy accrued while she was a resident of Liberty county, Texas. see

Plaintif?s original Petition, Section D, Para 5. Defendant denies and objects that venue is proper

in Liberty County, Texas.

Defendant denies that venue is mandatory in Liberty County, Texas under Texas Civil

Practices and Remedies code $ 15.017, or any other rule or law. Defendant further denies the

factual assertions contained within Plaintiffs Original Petition supporting her claim that venue is

proper in Liberty County, Texas.

Harris County, Texas is the proper county of venue for this case. See Texas Civil Practices

and Remedies Code $ 15.015 ("A]n action against a county shall be brought in that county.").

Additionally, all or a substantial part ofthe events giving rise to Plaintiffs claims occuned in Harris

County, Texas. Each of the atleged acts or omissions giving rise to those claims and the causes of

action enumerated by Plaintiff against Defendants occurred in Harris County, Texas. None of the

alleged acts or omissions giving rise to Plaintilfs claims or causes of action occurred in Liberty

County, Texas, much less a substantial part of such acts or omissions. Mainteffmce of the suit in

Liberty County, Texas will work an injustice on Defendants considering the fact that none ofthe

events giving rise to the claims against Defendant occurred in Liberty County, Texas and none of

the relevant evidence or witnesses are located in Liberty County, Texas. The balance ofinterests of

all of the parties predominate in favor of the action being brought in Harris County, Texas. The

G:klilnBLOTT6149\rmcrdrtRwlrrns tc ..gsl.c!c.*pd
a
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transfer of the case to Hanis County, Texas will not work an injustice to any other party.

Accordingly Harris County, Texas is clearly the county ofproper venue under the general venue rule.

See Texas Civil Practices and Remedies Code $ 15.002(a)(l ). Therefore, Defendant requests that the

Court transfer venue of this case to Harris County, Texas.

2.

General Denial

Subject to Defendant's Motion to Transfer Venue, Defendant asserts a General Denial as

authorized by Rule 92 ofthe Texas Rules of Civil Procedure, and respectfully rcquests that the Court

and Jury require Johnston to prove her claims, charges and allegations by clear and convincing

evidence or a preponderance ofthe evidence as required by the Constitution and laws of the State

of Texas.

3.

Additional Defenses

Defendant will further show that this action is subject to the proportionate responsibility

provisions of chapter 33 of the Texas civil Practice and Remedies code, including (without

limitation) the requirement of $ 33.003 thereof that the trier of fact determine the relative

responsibility of Plaintiff, Defendants, and each and every responsible third-party that may bejoined

in the suit. Defendant may not be hetd jointly and severally liable for any amount of damages

claimed herein unless the percentage of responsibility of Defendant when compared with that of

Plaintiff, and each and every responsible third-party is greater than 50%'

O:\.licnts\LoTT5l1g\aln.nd ans*.trrns *nu..8il.cac.wDd -3-
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Defendantwill further showthat Plaintiffs alleged damages may have rcsulted from new and

independent, unforeseeable, superseding and intervening causes unrelated to any conduct of

Defendant.

Defendant will further show that Plaintiffs alleged damages were not proximately caused

by any act or omission of Defendant, but by the acts and/or omissions ofa third-party over whom

Defendant had no control.

Defendant will further show that the Defendant is not responsible for any expenses or

damages al legedly incurred by Plaintiffdue to Plaintiff s own acts, conduct, negligence and/or failure

to exercise reasonable care in mitigating her damages.

Defendant wil I f,rrther show that she is not responsible for any loss caused by PlaintifP s own

negligence, intentional misconducL or other act or omission'

Defendant will further show that Plaintifls claims are barred in whole or in part by the

doctrine of derived judicial immunity.

Defendant will further show that Plaintiffs claims are barred in whole or in part by the

applicable statute of limitations'

Defendant will further show that PlaintifPs claims are baned by resjudicata and/or collateral

estoppel.

Defendant will further show that Plaintiffdoes not have standing to sue Defendant for some

or all of her purported causes of action.

Defendant will further show that she acted in good faith and with the reasonable beliefthat

she was acting in the best intercst of Willie Jo Mills.

G:\clicnBv"oTT6llgncd Ul3wt l! v.rr'!.831...c.*rd -4-
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Defendant will further show that in the unlikely event Plaintiffis adjudged to be entitled to

any damages in this matter, which is denied, Plaintiff is not entitled to recover prejudgment intercst

on any future damages. Defendant would show that, as a matter of law, interest on damages yet to

accrue is not compensatory and is, consequently, a p€natty which would not be imposed even absent

a finding ofgross negligence, or rather, for a lesser level or degree ofculpability for which a penalty

is not authorized bY law.

Defendant will further show that if prejudgment interest is recoverable in lhis case, it is

limited in accordance with Tex. FN. CoDE ANN' $ 304'101 et seq'

Defendant wilt further show that if post-judgment interest is recoverable in this case, it is

limited in accordance with TEx. FrN. CoDE ANN. $30a.003(c).

Defendant would further show that she is entitled to all caps and limitations on damages

pursuant to the Texas Civil Practices & Remedies Code'

Jury Demand

Defendant requests ajury trial and will pay the appropriate fee as required by the Texas Rules

of Civil Procedure, if not already paid.

5.

Defendant respectfully reserves the right to file an amended Answer in this cause in the

manner authorized by the Texas Rules of Civil Procedure.

WHEREFORE,PREMISESCONSiDERED,GingerS.Lott,individually,as[Former]

Guardian of the Person of Willie Jo Mills, Deceased, and as Member of GSL Care Managemenl'

LLC, prays that (i) Johnston take nothing by her suit; (ii) that she be awalded her attomey's fees and
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expenses, and (iii) for such other and further relief, both general and special, at law and in equity,

to which she may be justly entitled.

Respectfully submifted,

DITTA LAW, P.C.

LOUIS M. DITTA
(TBA #0s898500)
Ioudittaadittalaw.com
2900 Weslayan, Suite 150

Houston, Texas 77027
(713) 96t-9977
(7 l3) 961-99 I 7 Facsimile

Attomeys for Defendant

By

C:tliac\LOTT6l49\.ndd ui*.lrrrr vatu. grl.clc.wpd -6-
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CERTIFICATE OF SERVICE

I, Louis M. Ditta, hereby certi$ that a true and conect copy of the foregoing instrument was

forwarded to:

Susan C. Norman
Law Oflices of Susan C. Norman
P.O. Box 52518
Houston, Texas 77052

suenorman@suenormanlaw.com

Zandra E. Foley
Cory S. Reed
Thompson, Coe, Cousins & Irons, L.L.P.
One fuverway, Suite 1400
Houston, Texas 77056
zfolevtOthomosoncoe.com
creeddthomosoncoe.com

John R. Shepperd
Garett Willig
Wilson Elser Moskowitz
Edelman & Dicker LLP
909 Fannin Street, Suite 3300
Houston, Texas 77010
iohn.sheooerd@wilsonelser.com
sarett.willis@wilsonelser.com

electronically through the electronic
delivery service, fax or e-mail on this

Julie Countiss
Assistant County Attomey
l0l9 Congress, 15ft Floor
Houston, Texas 77002
iulie.countiss@cao.hctx.net

Billy Shepherd
A[lison Standish Miller
Shepherd Prewett Miller PLLC
770 South Post Oak Lane, Suite 420
Houston, Texas 77056
bshepherd@spmleeal.com
amiller(Ospmlesal.com

delivery, mai[,

LOUIS M. DITTA

commercial
2016.

G :tliar5UrTT6l,l9\',llcrd rnrw.mns v.nu.. g3l.c.c.wpd -7-
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SHERRY LYhiN JOHNSTON

VS.

DAVID DEXEL, INDIVIDUALLY AND AS

GUARDIAN OF THE PERSON OF

WILLIE JO MILLS, DECEASED; GINGER

LOTT, INDIVIDUALLY AND AS
GUARDIAN OF THE PERSON OF WILLIE
JO MILLS, DECEASED, AND AS
MEMBER OF GSL CARE MANAGEMENT,
LLC; GSL CARE MANAGEMENT, LLC;
CLARINDA COMSTOCK, INDIVIDUALLY
AS GUARDIAN AD LITEM FOR WILLIE
JO MILLS, DECEASED; HOWARD
REINER, INDTVIDUALLY AND AS
ATTORNEY AD LITEM FOR WILLIE
JO MILLS, DECEASED; TAMORAH C.

BUTTS, A/K/A CHzuSTINE BUTTS, IN
HER OFFICIAL CAPACITY AS
STATUTORY PROBATE JUDGE OF

PROBATE COURTNO.4 OF HARRIS
COUNTY, TEXAS, AND IN HER
INDIVIDUAL CAPACITY, AND SHERzuE

FOX, IN HER INDIVIDUAL AND
EMPLOYEE CAPACITY FOR HARRIS
COTINTY, TEXAS, AND HARRIS
COUNTY, TEXAS

IN THE DISTRICT COURT OF

LIBERTY COI.]NTY, TEXAS

$
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TO THE HONORABLE DISTRICT COURT:

GSL Care Management, LLC ("Defendant"), files this its Motion to Transfer Venue and

First Amended Answer to Sherry Lynn Johnston's ("Johnston") PIaintiffs Original Petitio4 Subj ect

to Motion to Transfer Venue, and respectfully shows the following:

NO. CVl6ll2l9

253RD JUDICIAL DISTRICT

GSL CARE MANAGEMENT. LLC'S MOfiON TO TRANSFER VENUE AND
FIRST AMENDED ANSWER TO SHERRY LYNN JOHNSTON'S PLAINTIFF'S

OzuGINAL PETITION. SUBJECT TO MOTION TO TRANSFER VENUE
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1.

Motion to Transfer Venue

Plaintiff asserts in her original Petition that venue is mandatory in Liberty county, Texas

based on (l) Texas Civil Practices and Remedies Code $ 15.017 and (2) her asserted claims for

defamation and invasion of privacy accrued while she was a resident of Liberty County, Texas. See

Plaintiffs Original Petition, Section D, Para. 5. Defendant denies and objects that venue is proper

in Liberty County, Texas.

Defendant denies that venue is mandatory in Liberty county, Texas under Texas civil

Practices and Remedies code $ 15.017, or any other rule or law. Defendant firther denies the

factual assertions contained within Plaintiffs Original Petition supporting her claim that venue is

proper in Liberty County, Texas.

Harris County, Texas is the proper county ofvenue for this case. See Texas Civil Practices

and Remedies code $ 15.015 ("A]n action against a county shall be brought in that county.").

Additionally, all or a substantial part of the events giving rise to Plaintif s claims occurred in Harris

County, Texas. Each ofthe alleged acts or omissions giving rise to those claims and the causes of

action enumerated by Plaintiff against Defendants occurred in Harris County, Texas. None of the

alleged acts or omissions giving rise to Plaintiffs claims or causes of action occurred in Liberty

County, Texas, much less a substantial part of such acts or omissions. Maintenance ofthe suit in

Liberty County, Texas will work an injustic€ on Defendants considering the fact that none of the

events giving rise to the claims against Defendants occuned in Liberty County, Texas and none of

the relevant evidence or witnesses are located in Liberty County, Texas. The balance ofinterests of

all ofthe parties predominate in favor of the action being brought in Harris County, Texas. The

O \.li6ts\LOTT6llgqrrcnd u3w.lrlrr 6E.t,lll..*.wpd
a
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transfer of the case to Harris County, Texas will not work an injustice to any other party.

Accordingly Harris County, Texas is clearly the county ofproper venue under the general venuerule.

See Texas Civil Pmctices and Remedies Code $ 15.002(aXl). Therefore, Defendant requests that the

Court transfer venue of this case to Harris County, Texas.

7

General Denial

Subject to Defendant's Motion to Transfer Venue, Defendant asserts a General Denial as

authorized by Rule 92 oftheTexas Rules of Civil Procedure, and respectfully requests that the Court

and Jury require Johnston to prove her claims, charges and allegations by clear and convincing

evidence or a preponderance ofthe evidence as required by the Constitution and laws ofthe State

ofTexas.

J.

Additional Defenses

Defendant will further show that this action is subject to the proportionate responsibility

provisions of chapter 33 of the Texas civil Practice and Remedies code, including (without

limitation) the requirement of $ 33.003 thereof that the trier of fact determine the relative

responsibility of Plaintiff, Defendants, and each and every responsible third-party that may bejoined

in the suit. Defendant may not be held jointly and severally liable for any amount of damages

claimed herein unless the percentage of responsibility of Defendant when compared with that of

Plaintil! and each and every responsible third-pafiy is greater than 50%.

G:\.lEots\LOTT5l4g\mmd ew.tr&. vclu..Eslllc...c.wpd -3-
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Defendant will further show that Plaintiffs alleged damages may have resulted from new and

independent, unforeseeable, superseding and intervening causes unrelated to any conduct of

Defendant.

Defendant will further show that Plaintiffs alleged damages wcre not proximately caused

by any act or omission of Defendant, but by the acts and/or omissions of a third-party over whom

Defendant had no control.

Defendant will further show that the Defendant is not responsible for any expenses or

damages allegedly incuned by Plaintiffdue to Plaintiff s own acts, conduct, negligence and./or failure

to exercise reasonable care in mitigating her damages.

Defendant will further show that it is not responsible for any loss caused by Plaintiffs own

negligence, intentional misconduct, or other act or omission.

Defendant will further show that PlaintifPs claims are barred in whole or in part by the

docuine of derived judicial immunity.

Defendant will further show that Plaintiffs claims are barred in whole or in part by the

applicable statute of limitations.

Defendant will further show that Plaintiffs claims are baned by resjudicata and/or collateral

estoppel.

Defendant will further show that Plaintiffdoes not have standing to sue Defendant for some

or all ofher purported causes ofaction.

Defendant will further show that it acted in good faith and with the reasonable belief that it

was acting in the best interest of Willie Jo Mills.

C:\.liGntltOTT5lag\arEd u.y tarr 6c.gslllc.c.c.wpd
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Defendant will further show that in the unlikely event Plaintiffis adjudged to be entitled to

any damages in this matter, which is denied, Plaintiff is not entitled to recover prejudgment interest

on any futurc damages. Defendant would show that, as a matter of law, interest on damages yet to

accrue is not compensatory and is, consequently, a penalty which would not be imposed even absent

a finding ofgross negligence, or rather, for a lesser level or degree ofculpability for which a penalty

is not authorized by law.

Defendant will further show that if prejudgment interest is recoverable in this case, it is

limited in accordance with TEx. FrN. CoDE ANN. $ 304.101 et seq.

Defendant will firther show that if post-judgment interest is recoverable in this case, it is

limited in accordance with Tex. FrN. CoDE ANN S30a.003(c).

Defendant would further show that it is entitled to all caps and limitations on damages

pursuant to the Texas Civil Practices & Remedies Code.

4.

Jurv Demand

Defendant requests ajury trial and will pay the appropriate fee as required by the Texas Rules

of Civil Procedure, if not already paid.

5.

Defendant respectfully reserves the right to file an amended Answer in this cause in the

manner authorized by the Texas Rules of Civil Procedure.

WHEREFORE, PREMISES CONSIDERED, GSL Care Management, LLC, prays that (i)

Johnston take nothing by her suit; (ii) that it be awarded her attomey's fees and expenses, and (iii)

c:\.li.nrr\LoTT6 149\amcnd.rsurrur v.nu..tslllc.crc.rvpd -5-
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for such other and further relief, both general and special, at law and in equity, to which it may be

justly entitled.

Resp€ctfu llY submitted,

DITTA LAW P.C.

By:
LOUIS M. DIT'I
(rBA #05898s00)
loudifiaAdinalaw.com
2900 Weslayan, Suite 150

Houston, Texas 77027
(7 13) 96t-9977
(7 13) 961 -99 17 Facsimi le

Attomeys for Defendant

C:tli.irtlroTT6la9t r.t{ .!ltt.n[ls rqu. t llL.c&.rrpd -6-
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CERTIFICATE OF SERVICE

I, Louis M. Ditta, hereby certifu that a true and correct copy of the foregoing instmment was

forwarded to:

Susan C. Norman
Law Offrces of Susan C. Norman
P.O. Box 52518
Houston, Texas 77052
suenorman@suenormanlaw.com

Zandra E. Foley
Cory S. Reed

Thompson, Coe, Cousins & Irons, L.L.P.

One fuverway, Suite 1400

Houston, Texas 77056
ztbley@thompsoncoe.com
creed@lhompsoncoe.com

John R. Shepperd
Garett Willig
Wilson Elser Moskowitz
Edelman & Dicker LLP
909 Fannin Street, Suite 3300

Houston, Texas 77010

i ohn.shepperd@wilsonelser.com
garett.will ie@wilsonelser.com

Julie Countiss
Assistant County AttomeY
l0l9 Congress, 15'h Floor
Houston, Texas 77002

i ulie.countiss@cao.hctx.net

Billy Shepherd
Allison Standish Miller
Shephend Prewett Miller PLLC
770 South Post Oak Lane, Suite 420

Houston, Texas 77056
bshepherd@somlesal.com
amiller@spmleeal.com

electronically through the electronic fi ling-npmager

delivery service, far or e-mail on this ){ l4 day of

LOUIS M. D

, mail, commercial
2016.

G:tlians!-OTT6l:|g\atl.'ld.nls.lnnt v.'|u. grlllc.r. wpd -7-

Case 4:16-cv-03215   Document 1-9   Filed on 11/01/16 in TXSD   Page 37 of 59



2o1611o128 12.s3:49 3 124

cALrsE NO. CV 1611219

s
$

$

$

s
$

$

$

$

$

$

$

$

s

$

$

t
s

$

$

$

s

$

$

$

i
$

$

s

$

v

DAVID DEXEL. INDIVIDUALLY AND
AS GUARDIAN OF THE PERSON OF
1I.ILLIE JO I\IILLS. DECEASED. AND
AS NTENIBER OF GSL CARE
IVIANAGEMENT, LLC; GSL CARE
NTANAGEI\IENT. LLC; CLARINDA
CON'ISTOCK, INDIVIDUALLY AND AS
GUARDLAN AD LITEI\I T'OR WILLIf, JO
NIILLS. DECEr\SED; HOWARI)
REINER. INDIVIDUALLY AND AS
ITTORNEY AD LITETI FOR WILLIE
JO NIILLS. DECEASED;'IAI\IORAH C.
I}UTTS. A/ISA CI.IRIS'TINE BUTTS. IN
IIER OFFICIAL CAPACITY AS
STA'IUTORY PROBATE JUDGE OF
PROBATE COURT NO. { OF HARRIS
COUNTY. TEXAS AND IN IIER
INDIVIDUALLY CAPACITYI SHERRIE
I.OX. IN HER INDIYIDUAL AND
EIVIPLOYEE CAPACITY EOR HARRIS
COUNTY. TEXAS AND HARRIS
'- CUNTY, TEL{S

Defendants.

IN THE DISTRICT COURT OF

LIBERTY COUNTY. TEXAS

253m,1 1P191-l 1- l)IS'I'RICt

TO TT{E HONORABLE ]UDGE OF SAID COURT:

colIES Now. Defcndant Howard M. Reiner "individualry and as [former] attorney ad

litem tbr willie Jo Mills, deceascd" (hereinafter "Delend:rnf') and tiles his Motion to Transter

Venue and. subject thereto. Original Answer to Ptaintitfs original petirion antl Affirmative

Det'enses. and respecttully shows the Court as lbllows:

ll?9191v. I

SHERRY LYNNJOHNSTON.

Plaintiff.

DEFENDANT IIOIV,\RD NI. REINER'S I\IOTION TO TRr\NSFER VENUE ;\ND
SUBJECT THERETO, ORIGINAL ANSWER AND AFFIRNIATIVE DEFENSES
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I.
IVIOTION TO TRANSFER VENUE

1. Plaintiff asserts in her original petition that venue is mandatory in Liberty

county, Texas based on (l) Texas Civil Practices and Remedies code g 15.017 and (2) her

asserted claims for defamation and invasion of privacy accrued while she was a resident of

Libeny County, Texas. see Plaintit?s original petitioo, Section D, para. 5. Defendant denies

and objects that venue is proper in Liberty County, Texas.

l. Defendant denies that Texas Civil practices and Remedies Code g 15.017_or any

other statute, rule or operation of law-mandates that venue for this lawsuit must be in Liberty

County, Texas. Det'endant t'uther denies the tactual assertions contained within plaintit?s

()riginal Petition supporting her claim thar this la.wsuit must be venued in Libeny County, Texas.

Instead. Det'endant assens that Harris County is the mandatory and proper venue for this lawsuit.

based on the following:

a. Plaintitf has sued Hams County directly as a detlndant, and pursuant to Texas

Civil Practices and Remedies code g 15.01-s. "[a]n acdon against a county shalr

be broughr in that counry.', Se? TEx. Ctv. pR.{c. & REv. CODE g 15.015:

b. '.{ll or a substantial pan of rhe events or omissions giving nse to this claim

occurred." if at all. io Harris County. .See Tr,t. CIV. ptL{C. & R-EM. CoDE g

15.002(a)( l ). Det'endant's otfices-where much or the work done on rhis case

w'as primarily accomplished-are (and were at the time of which he served as

Irtomey ad litem tbr Ms. Mills) located at 3.110 Mercer Street. Houston. Harris

County, Texas 77027:

c' Harris countv wils rhe resitlence o[.ther naturar person defendants at the time the

plaintitfs causes of action allegedly accrued, including but not limited to

ll79l9l v I
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Defendant David Dexel. See Tr.x. Ctv. PRAC. & REM. CoDE g 15.002(a)(2); sea

a/sa Defendant David Dexel's Motion to Transfer Venue to Harris County, and

Subject Thereto, Original Answa;

d. Defendant Harris County's principal office is located in Harris County, Texas.

,tee TEx. Cw. PRAC. & REM. CoDE g 15.002(aX3).

e. Plaintiff has already consented to Harris County as rhe venuc for this lawsuit.

Defendant's initial retention as attorney ad litem of Willie Jo Mills culminated in

culminated the Final Settlement Agreement of Cause No. 380,624, In Ra:

Guurdianship of llillie Jo Mills, Incapacitated, kr the probate Court No. 4 of

Harris Counry. Texas. Pursuant to the terms of this document. tttached hereto as

Exhibit A. PlaintitT Sherry Lynn Johnston has agreed thar'.Harris County. Texas

shall be the appropriate and exclusive venue tbr any suir arising out of thrs

Agreement." Final Scttlement Agreement. Section 3.1 l(h).

J. Based on rhe foregoing, Det'endant asserts that Libeny county. Texas is not a

county of mandatory or propq venue, and that Harris county is a county of both mandarory and

Proper venue. Det'endant requests that this Coun ransfer this case. or alternatively transt-er the

claims and causes of action assened solely against Det'endant, to Harris Countv. Texas-

lI.
()RI(;IN.\I,.\ NSWEIi

,\. General Deni:rl

-1. Delendanr assens a seneral denial as is authorized by Rule 92 of the Texas Rules

of Civil Procedure. and respectfuIly request that the ptaintiff be required to prove the charges and

allesations :rgainst Det-endant by a prepontlerance ol.rhe evitlence ai is required by the

Constitution and the laws of rhe State of Texas.

ll79l9l v.I
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B. AllirmativeDefenses

5. Defendant asserts that Plaintiff has failed to state a claim upon which relief may

be granted. Defendant asserts this defense pursuant to, but not Iimited to. Texas Rule ofCivil

, . ocedure 9la-

6. Defendant assefls that the damages made the subject ofthis litigation, if any, may

have been caused by the negligence and./or other conduct of Plaintifi whose actions Defendant is

not at law responsible.

7. Defendant asseats that the damages made the subject ofthis litigation. if any. may

have been caused by the negligence and./or other conduct of indivicluals and,/or entities rhat were

not under the direction. control and/or supervision of Dettndant and tbr whose actions Det'endant

is not at law responsible.

8. Defendant asserts that plaintiff failed to mitigate her damages.

9. Defendant asserts that plaintrff s claims are bared by the appticable statute(s) of

limiutions.

10. Defendant asserts that plaintiff's claims are barred by res judicata. co[ateral

estoppel. quas!estoppel and,/or waiver.

I l- Det'endant asserts that he is no{ the sole. proximate and/or contributing cause ot

Plaintitf s alleged damages.

tl. Dettndanr asserrs rhat ptaintiffs tlarnages were caused by new. intlependent.

rnten ening and,/or subsequent causes.

13. Defendant asserts that ptaintitfs damages were caused by unavoidabre accident

and/or act of God. tbr which Detendant is not liable.

.l:79l9lv I 
-t
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14. Defendant asserts that Plaintiff is not entitled to recovery of attorney's fees, as she

has failed to properly plead a cause of action legally entitling her to recovery of same.

l5- Pursuant to Texas Civil Practices & Remedies Code $33.001, et seq., upon

submission of this case to a fact-t'inder, Defendant is entitled to a submission of the percentage of

responsibility, if a::y, of Plaintiffs, or other parties for the damages claimed.

16. In the event that Plaintiff settle with any alleged potential tortfeasor in this case,

Defendant pleads all offsets and/or credits allowed under the statutory and common laws of the

State of Texas.

17 . Defendant asserts that the awarding of exemplary damages in this case is violative

of the United States Constitution. the Texas Constitution. and the public policy of the Stare of

Texas. Det'endant turther trSserts that he is entitled ro any and all protections atTorded him by

Texas Civil Practices and Remedies Code Chapter 41 regarding limitation of exemplary and/or

punitive damages.

18. At all times during his representation of Willie Jo Mills as her attorney ad litem.

Det'endant was acting in good thith and in her best interests.

C. Reservation of Right to Amend

19. Defendant reserves the right to amend and./or supplement this Original Ans*.er.

D. Demand for Jury 'frial

10. Del'endant requests a jury trial and will pay the appropnate t'ee as required by rhe

Teras Rules of Civil Procedure. if not already paid.

PRAYER

WHEREFORE, Det'endant Howard M. Reiner prays that Plaintiff take nothing by reason

ot her allegations being made aeainst Defendant. and that Det'endant be gxanted such other relief

to which it demonstrates himself justly entitled.

)?'!glslv.l 
5
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Respectfully submitted.

WILSON. ELSER. NIOSKOWITZ.
EDELI}'LAN & DICKER. L,L.P.

By, /s/ John R. Shepperd
John R. Shepperd
State Bar No. 18336050
iohn.sheooerd @wilsonelser.com
Garett A. Willig
State Bar No. 740(fi297
sarett.willig @wilsonelser.com
909 Fannin Street. Suite 3300
Houston, Texas 77057
Telephone: 713-353-2000
Facsimile: 713-785-7780

COUNSEL FOR DEFENDANT
IIOWARD I\T. REINER.
INDIVIDUALLY AND AS [FORTIER]
,\TTORNEY ,\D LITEI\I FOR }VILLIE
.IO N"IILI,S. DECEASED

6
l-l79l9l v.I
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I TIEREBY CERTIFY that a tnre and corect copy of the foregoing insfument has been

duly and properly served upon all counsel herein in accordance with the Texas Rules of Civil
Procedure, on this the 28'h day oiOctober, 2016.
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CERTIFICATE OF SERVICE

Susan Norman
LAW OFFICE OF SUSAN C. NORI\,IAN
P.O. Box 52518
Houston. Texas 77052

Billy Shepherd
SHEPHERD PREWETT MILLER, PLLC
770 South Post Oak Lane. Suite "120

Houston, Texas 77056

Julie Countiss
OFFICE OF THE HARRIS COUNTY ATTORNEY
1019 Congress. l5th Floor
Houston- Texas 77002

Zandra Foley
T}IO]VIPSON COE COUSINS & IRONS. I,I,C
One Riverw'ay. Suite 1.100

Houston- Texas 77056

l,ouis Ditta
I}I'[TA II\I. PC
1900 Wcslavan, Suite l5{.t
i'louston. fX 77i:rl7

/s/ Garett A. willie
Gareu A. Willig

1]79191v.I
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PROBATE COURT#4

38??56
NO. 380,624

lN RE: CUARDIANSHIP OF IN PROBATE COURT NO. {

WILI-IE JO MILLS, OF

INCAPACIl'A1'ED HARRIS COUNTY, TEXAS

$

$

$

$

$

N

I

I

d
q

i

d
tl. 'l'he tcrm ''l'loward M. Reiner'' shall rc[iJr to Howard M. Reincr, Attorne y Ad Litenr

lor Willic Jo Mills.

Thc tcrm "David R. Dcxcl" shall rel'er ro David R. Dexel. 
-lenrporary (iuunlian

Pcndiog Contcst ol rhc Pcrson and Estatc ol'Willie Jo Mills.

'rhc tcrms "AIIiliatc" or "A lli liatcs" shall include such person's eurplovees. assigns. tnrslccs.
nucnls, nd hoirs, as rnay trc applicable.

'fhe tcnll "Agrecnrcnt" slrall relbr to this Agrecmcnt, including ull Exhibits attachcd hcrcto.

'lhe tenn "Final Judgmcnt" shall rr'fcr ro the proposcd Final Judgment lo he enrcred ir rhc
cuanlianship Lrwsuil, a copy ol'which is attached as Exhibil A and incorporatecl hy this
rc lbtcncc.

Thc rcrnr "(ir:ardianship Larvsuit" shall rcfer to the hwsr.rir pentiing under Cause Nunrhcr
18(1,624r ltr Ra Gtur iunship tl' willie.lo Mil/.r: In rhc probalc courr n*unrber Four 141 ot
llarris Countv, Tcxas, including all pctitions, rnswers and cross/counler cltrinrs.

'l'hc tcnn ''claims'' shull rcl'cr to and include any and all claiurs. caLrses ol'action- dcbrs.

I .:l

t.4

l.i

t.6

EXHIBIT A

FINAL SE'I-TLEMENT AGREEMEN'T

THIS FINAL SETf LEMENT AOREEMENT ("this Agreemenr'') is made and enrercd inro
by and anrong the Parlics as dcfincd in lhis Agreement.

ARTICLE I: DEFINI'TIONS

l. I Thc Parlies lo this ABrccnrent are de[incd as tbllows:

a. Thc lcrm "Cindy Sue Pierce" shall rel'er to Cindy Sue Pierce in hcr indivirlull
cupucity and purponcd capacity as Artomey-ln-Fact for Willie Jo Mills.(/.Ai"'/h# i,W

h. Thc lcrm "Sherry Lynn Johnston" shall refer to Sherry Lfr$oiriiXiVn in her ir:rlivirrLrltfl
caplcitv lntl purpurtcd capaciry as Auorncy-ln-Frcr for Wi ic Jo Milts. Sf, 0H a..

c. lhc tcrm "l,arry Mills. Sr.'' shall ref'er to Larry Mills. Sr.
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demands, actions, costs, cxp0nscs, losses, damages, charges, challenges, contests, liabilitics,
pr0miscs und agrccrnc[ts rclating to the clainrs asserted or that could have lrcen asserted by
any Party in thc C uardiansh ip l-awsuit or otherwise as of the Effective Date. save und exccpt
wirrranties nnd reprcsenl tiorrs under this Agreement.

1.7 Thc lcrnr "Court" shall re[cr to the Proba(c Court Numbcr Four (4) of Harris County, Texirs,
hLrving juristliction of ;rnd presiding over thc Powcr of Attorney Lnwsuit.

t

n
ilt

i

rll

l.ti l'he (ernr "Willie Jo Mills'' shall relbr to Witlie Jo Mills. Individuallr..

1.9 The tcrm "llll'cctive DatcJ' shall rct'er to the date rhe last l,arry signs this Agrcenrcnr

I . l0 The lcrms "the Parlics" or "lhc Parlies heroto" shall jointly relbr ro Cindy Suc Pierce, Shc rrv
Lynn Johnston. I-rrry Mills, Sr., Howard M. Reiner, and David R. Dexel.

i.II -l-hc lcrnr a 'Party" shall rcl'cr lo cithsr of CindySue Pierce, Sherry Lynn Johnston. Lrrr1,
lvlills, Sr., Howard M. Rciner. or David R. Dcxel.

l.l2 I'hc lcrnts "Successor'' or "Succcssors" slrall reltr lo the hcirs, dcvisccs, dcsccndurrts.
Ieg:ltccs, cxecutors, ilgcIts, personal represenlativ€s, successor trustccs, and any successrtrs
ol a Succcssor or Succcssors.

l.ll Thc lcrnr ''A.C. Edrvards" shall ret'cr to the A.G. Edwards Trust Company. a suhsidialv o

Wachov ia Corporation and an al filiatc of A.C. Edwards, a division of Wachovia Srcr+iirer-
k 7t,6, t/D tTt g e&c.$oat, *4u- 6sj1a,ts'1q

AR.I.IcI-E II: I{ECIT^Ls

WHEREAS, Willie Jo Mills executcd a powcr of attorncy on Octobcr 12. 2(X)7. narning
l-arry I{ills. Sr., as her agcnt-in-l}cl;

WHEREAS, Willic Jo Mills exccuted a l_;rsr Will and Tesramcnr on October 17. 2t)07:

WI{EREAS, Willie Jo Mills suffcred a slroke on or abr)ut Ocmbcr 28.2tXfl

WHEREAS, hrry Mills. Sr., Illed rhe Cuardianship [.:rwsuirl

WHEREAS, Howard M. Re iner was appointcd Atrorncy Ad Litcm f<rr Willic Jo Mills:

WHEREAS. David R. Dexcl was appointed rernporary cuardian pending conlssr or'lhc
Pcrson and Estatc ol Willic Jo Millsl

Wl-IEREAS, Willi0 Jo lvlilts has been found lo lre incapaciralcd by a physician;

ttff*

EXHIBIT A
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WHEREAS Willic Jo Mills is not able to make decisions regarding hcr linunces or carc;

WHEREAS, cenain ditfercnccs, controversies, and Claims havc arisur lry an| |1ctwccn lhc
Parlics as set lbrth in the Guardianship L;rwsuit.

Wl'IEREAS, thc Parlies havc dctennincd that it is in their respective besl interests to sclllc
antl lcrrninalc all Clainrs hetween the Parties (and their Affilia(es and Successors) relating lo lhc
Cutrdianship l-awsuit;

WHEREAS, lhis Agrcoment is mlde to completely settle and compromisc all dillcrcnccs,
ctlntrovcrsics. and Clirims bctween the Parties (and their Affiliates and Successors) rclating ttr thc
Cuardianship l;rwsuit; and

WHEREAS, by cxeculing this Agrcement, no Party hereto conccdes any lcgal or litctulrl
contentions ol'thc other Party, bul spccilically dcnics same and entcrs into rhis Agrecnlc nt solclv lo
tcrminalc and scttlc the cllinls hetwecn themselves in an elfort to mininrizc costs, cxpcnscs.
ilttorncys' lccs. and. most ol'rll. to buy peace.

.\RTlc E lll: A(;RE ENI'S

For and in considcration rlf thc premiscs, [hc mulual cove nants and thc tcrms hcrcrr rrtle r, thc
sullicicncv olwhich consideration is hcreby mutually acknowledged, the p rlics ro this Agru0rn!llt
Irc rr:by ugrcc as lirllows:

-.1. I S67 !l llitgcmenl Trusr. Each Pilrty reprcscnts and agrees as lirllows:

A Man gcment Trusr will be created for the use and benefit of Willie Jo Mills
pursuart lo Tcxas Probate Code Section 867, and A.C. Edwards will bc lhc solc
Truslcc ol' said 'frust.

il

;I

Thc tl(r7 Managenlcnl Trust will be funded wirh all assers owrre d bv Willic .kr Mills.
Any rc:rl propertv unti/or pcrsonal propc ny owned by W illic Jo !lilis shirll br: srrltl lrv
lhc Trustce ol'lhc 867 Managemcnt Trusr, and the procccds lrom such salc :uklccl ro
lhc corpus ol lhc 'frust.

3.2 Willic.lo Mills' r\ssers. llach Panv reprcsents and agrees as tbllorvs

Such Party is not aware o[any ccounr owned by Willie Jo Mills or in which Willie
Jo Mills has asse ts orher rhun rhe tbllowing:

i.
ii.
iii.
iv.

l-ltunlrlc Communily Bank Account xxx7736
Prospcrity llank CD xx.r 1284
Wachovia Bank CD xxx4952
Wclls Fargo Bank CD xxx977l
Slc rlinq. Balk CD xxx3444

EXHIBIT A

lr.
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v ii.
v iii.
ix.
x.
xi.
xii.

Compuss Bank CD xxx4tl l5
Washington Mulual IRA xxx95 I0
Washington Mutual CD xxx l(r l3
Firsl Nllional Bank CD

'-",r;"J,fi ::,11':i"+.brTilr)
Assets in the Guardianship Estate Accou

'T$ trr-

3.-l

l.,l

i.5

willie Jo Mills' Estate. Cindy Sue Pierce and Sherry Lynn Johnston ruprcscnt lo lirry lvl ills
as follows:

They are not aware of any properties, rcal or personal, probate ttr non-prttbalc, in
which Willic Jo Mills has a interest as of lhe Elfective Date oI this Agrcemcnl. olhcr
than the assets listed on Exhibit B attached to this agrccmcntl

h They have not received any property tiorn Willie Jo Mills silcc Octol)cr 2tl, 2l)l)7;

unci

Thcy havc disclosed all of Willie Jo Mills' known asscts, re al and pcrsttnal, Io l-irrry
Mills, Sr.

Willie Jo Mills' Estate. l.arry Mills. Sr.. rcpresents to Cindy Suc Picrcc and Shcrry Lvtrn

Juhnslor as lirlkrws:

Hc is nol aware ol'anv propcrties, real or personal, prob0lc or non-prob lc. in rvhich

Willie Jo Mills has a interesl as ol the Effective Dale ol'lhis Agrecmcnl. olhcr lhirtt

rhc assets listed on Exhibit B afiached to this greement;

b. He has nol received any property from Willie Jo Mills since Octobcr 28.2(X)7: antl

l-le has disclosed all of Willie Jo Mills' known rssets. rcal und person'al,lu Cindy Suc

Picrce und Shcrry Lynn Johnston.

Cuardian ol thc Person of Willie Jo Mills. Each Pxrty reprcsents ancl agrccs as lirllows:

a. David R. Dexel shall serve as Cuardian of the Person for Willic Jo lvlills.

t)avid R. Dexcl shall bc relcased and discharged as Tcmporary Cuardian Pcntling
Cootesl of the Person and Estatc of Willie Jo Mills.

it

t)-

c

rl

f
N
,!-

l

d
t
l

1q

fr

C

U4 sf
Howard M. Reiner shall be released and discharged irs Attorncy Ad Litcnr lirr Willic
Jo lvl ills

The Permanenl Guardian of the Pcrson shall havc all righrs und abilitics bcslrrrverl
upon Cuardians by the Texas Probate Code, and shall also ltc rcquircd to rnaku

U',J-lt"A

g.o Nw1
FN 1 - 5ee a+fcr^.,I \*r.liy"A t n a.Ar,, d.,r""1

,/
EXHIBIT A

J.
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information concerning Willie Jo Mifls' health und mctlical condilions irrd
whcrcahouts readily availablc to Ihe Parties.

l.(r willie Jo Mills' 'l'estarnentary Inslruments. Each Party represenls antJ irgrees us lirllorvs:

Distribution of willie Jo Mills' Assets At Death. 'fhe l)artics agrcc llrar all ol willie .to
Mills' Esrate shall be distributed upon her dealh as tbllorvs:

All assets owned by Willie Jo Mills, wherevcr situalcd or howcvcr stylcd or hckl.
shall be dislributcd cqually to and bctwccn Ljrrry Mills, Sr., Sherry Lynn Johnstorr,
and Cindy Sue Pierce, subjecf to the paymen( of rcasonablo irnd neccss;rry
administration expenses and outstanding debts incurred by WiIic Jo Mills or hcr
Guardian.

Such Party is not aware ofany tcstamentary instruments cxecutctl hy thc Dccctlctrt,
or alleged to havc been executed by Deccdcnt, other lh n lhc Lrst Will iul(l
Tcslament dutcd October 17,2007.

I-arry Mills, Sr., Sherry Lynn Johnston, and Cindy Suc picrcc each agrccs tlttr n()nc
of them, directly or indircctly, individually or through an agent, slull seck lo pr{)hitr0
a will of Willie Jo Mills other than the Octrrbcr 17, 2(X)7 Will. in an e llbrr lo avoitl
thc cqual distriburion described in Puragraph 1.7( ) ol rhis Agrccnlcnr.

it

i)

b.

ll

Larry Mills, Sr., Sherry Lynn Johnstou, and Cindy Sue pierce cach horcby discluinrs
any irterest, current or tuture, that he or she may havc in any of Willic .,o lv{ills'
Assets, real or personal, probate or non-probale, exccpl those hc or shc is trr rcccivr:
under Paragraph 3.7(a) of rhis Agreement.

3.lt Sctllement o[ l.awsuit.

3.9 Rclcascs.

Entry oI Final Judgmcnts. The Parties shall cooperute in joinrly seeking rhs cntry l)v
thc Court of the f-inal J udgmenl atrached as Exhibit A, incorporated by this rc tcrcncc.
lf the Court declines to enter the Final Judgment, lhis Agrcentcnr shall lrc null irnri
void.

Thc Parlies hereby lbrever relcase anrJ discharge each other, and r:ach ol. rhcir
Successors and Affiliates of and from lny and all Clairns.

The Parties herehy lorever release and dischargc David R. Du,tel. -l-crnpttrarv

Guardian Pending contesl of the pcrson and Estatc of willic Jo Mills:rn<i ir hrs
agents and emplovees of and from any and all possible claims, dcntands, damages,
costs ilnd expenses ot :rny kintl whatsoever and causes ol.uction(s), known ,,r
unknorvn, laken or not taken by him in collecting, prcscrving, or adrninistcring thc

b

EXHIBIT A

c.

I

l.l

'l
I
I

rri

Case 4:16-cv-03215   Document 1-9   Filed on 11/01/16 in TXSD   Page 49 of 59



l!

i

T1

dl

I

d

2O16110128 12.53.49 15 124

Cuardianship Estate of Willie Jo Mills, whether p st or presenl. or in the futurc, untl

from any and all scarches and non-searches for assets of any kinrl of Willie Jo M ills,
whcther reported or unreported, collected or uncollected, lraced or not trirccd,
investigaled or not ilvestigated, known or lost. and uny and irll other clainrs thc
partics may have against David R. Dexel.

The Parties {urther acknorvledge and agree that upon execution of this agreemcnt by
all parties, the Court's approval of this agrecrnent, and the Coun's approval of thu
final account hy David R. Dexcl as Temporary Ouardian Pending Contest of the

Estate: (i) any tiduciary duties and obligations of David R. Dexel shall bc complcte ly
and fully perfbrmed and extinguished; (ii) to the extent any tiduciary duty m ight still
rernain, Cindy Sue Pierce, Sherry Lynn Johnston, and L,arry Mills, Sr. specilically
release David R. Dexel; ( iii) to the extent David R, Dexel ever owcd a fiduciary duty
to Cindy Sue Piercc, Sherry Lynn Johnston, and Lrrry Mills, Sr., Cindy Sue Picrcc.

Sherry Lynn Johnston, and lany Mills, Sr. herehy specifically relcase Dlvid R.

Dcxel and his successors, from any and all obligations relat;ng to such duty. Cin(iy
Sue Pierce, Sherry Lynn Johnston, and L:rry Mills, Sr. hercby agrec that thcy shrll
have no turther right or standing to request ot demand inlbrmirtion oI alry lypc
rceurding the assets of Willie Jo Mills from David R. Dexel aticr the Court approvcs
Dlvid R. Dexel's tinll account.

l.l0 RcprcscntirlionsAndWarranties

Each Party hereby stipulates, represents and warrants to the other Party, as fbllows

c

a

i) That he or she is the current legal and beneticial owner of all of the Cluims
released hereby, as well as the Claims asserted hy him or hcr orlllv or in
wrincn form with respect to any litigation he or she could have brought with
respect to matters covered by this Agreement;

That he or shc has not assigned. pledged or contracted to assign or pledgc lo
any olher pcrson or cntity uny intcrest he or she may htve in the Powcr ol'
,,\ltorney Llwsuit, or the Claims:

iii) That lhe terms and provisions of this Agreemcnt are valid. bindingrntl
entbrceahle as against himself or herself, any such Parly's SuccEssors anrl
Affiliates;

That he or she is adequately represcnted bv competent counscl of his or her
chot-rsing in connecrion with the cxecution anrj delivery ol this Agrecmcnl
and in anv and all matters relating theretoi

iv)

EXHIBIT A

The Parties hereby forever release and discharge Howard M. Reincr, Altu ncy Ad
Litem tbr Willie Jo Mills, tbr and with respect to any ction taken or nol. tukcn hy

hinr rvhile serving as Attorney Ad Litem for Willie Jo Mills.
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v) That he or she is not under any form of legal disability or incapacity at thc
tirne he rrr she cxecutes this Agreement;

vi) That Nicholas Westbrook and the Westbrook Firnr, P.C., solcly rcprcscnt
Cindy Sue Pierce and Sherry Lynn Johnston and do nol and havc ncvcr
rcpresented David R. Dexel, Howard M. Reiner or l-arry Mills, Sr., lntl havc
not providcd David R. Dcxcl, Howard M. Reiner or l,urry Mills, Sr., lcgal
advicc or services, or made any representation to David R. Dcxcl, Howard M.
Rcincr or l:rry Mills, Sr., or his counsel;

vii) That J son Ostrom and the law firm of Osrnov/sai^, solcly roprcs{rnl Lrrry
Mills, Sr., and do not and have never represented Cindy Sue Piercc, Shcrry
Lynn Johnston, Duvid R. Dexel or Howard M. Reiner, and hrve not pnrvidcd
Cindy Sue Pierce, Sherry Lynn Johnston, David R. Dexel, or Flowartl Rcincr
lcgal advicc or services or made any representations to Cindy Suc PicrL"c.

Shcrry Lynn Johnston, David R. De xel or Howard M. Rr"'.incr:

viii) That thc law l'irm of Howard M. Reiner & Associatcs soluly ruprcscrls
Howard M. Rr:iner, and does not an(l has never represented Cindv Suc Picrcu,

Shcrry Lynn Johnston, David R. Dexel or Larry Mills, Sr.. and has rurt

prnvided Cindy Sue Pierce, Sherry Lynn Johnsbn, David R. Dcxcl or l-arry
NIills. Sr., legal advice or services or made any rcprcscl'ltirtions to Ciudv Suc
Picrcc, Sherry Lynn Johnston, David R. Dexcl or l.arry Mills, Sr.;

\) 'fhat in cxecuting this Agreemenr, each Party has relied upon his ur hcr own
jurlgmcnt and thc advice of his or her own attorncys, and turrhcr, thilt hu or
shc has not been induced to sign or execute rhis Agreenrent by prorniscs,
grecmcnls or representations not expressly statcd hcrein, and hc or she hirs

liccly and willingly execurcd this Agreemenr and expressly riisclaims reliarrcc
upon any lacts, promises, undcrlakings, or representations madu bv any othcr
Pany. or by such Panv's Al)iliares;

That lhc conscnt of such Party to this Agreement was not procurcd, oblirincd
or induccd hy improper conduct, undue influcnce or durcss:

Thal hc or shc is nor in a significantiy disparare bargrining posiriorr wirh
rcgard to any othcr Party.

x ii)

EXHIBIT A

ix) That thc law firm of David R. Dexel solely represents David R. Dexcl. irnd

tlocs not and has never rcprescnted Cindy Sue Picrcc, Shcrry Lynn Johlston.
Howurd M. Reiner or L,rrry Mills, Sr., and has not provided Cincly Suc
Picrcc, Sherry Lynn Johnston, Howard M. Reiner. or Larry Mills, Sr.. lcgal
atlvicc trr services or made any representations to Cindy Sue Picrcc, Sherrv
Lynn Johnston, lloward M. Reiner or L,arry Mills, Sr.;

xi)

Case 4:16-cv-03215   Document 1-9   Filed on 11/01/16 in TXSD   Page 51 of 59



2O1611O128 12:53:49 17 124

Each Party understands and agrees that the other Party has rclicd upr.rn thcse

representutions and warranties made in this Agreement whcn in cntcring irtto this

Agreement.

3-ll MisccllancousProvisions.

Purties Bound. This Agrccmcnt shall be binding upon and shall inurc lo Ihc l)cneIil

of the Purties hereto and thsir respective Affiliatcs and Succcssors.

Party's Attorney's Feesand Expcnses lncurred to Datc. E ch Parly hcrclry iigrccs

that each Party's respectivc attorney's t'ees, costs, and cxpcnscs I'clating to the

Cuardianship Lawsuit. through the date of this Agrcenrcnt. inclLrding irll alt(rrnc]-'s

lecs, costs, and expcnscs ncccssary and/or incurred irl lho cl[cctuulion ol this

Agreement, shall be submitted (o Harris County Probate Court Nuntbcr lrour lirr
adjudication by that Court.

Altorney's Fccs arrd Expenses for Breach of Agreement. The Purtics agrce thut il it
hcconres neccssary to assert any claim to entbrcc or dclcrtd lhc provisions ol lhis

Agreement, thc prcv iling Party shallbe entitled lo recover rcasonablc itttontey's lees

rncl othcr relatcd litigation expctxes l'rom the non-prcvailing Parly.

Conslruction. The Panics acknowledge and agrce that both Parlics havc participltcd
in the dratting of this Agrcotncnt and onc Party shall bc considercd lhe (lritftcr ol th is

Agreement and. lhere lbre, no presurnptions shall be mude [or or against onc PartY on

the basis that such Party was the dru t'ter oi lhis Agreemcnl.

No Oral Modification. No amendment, modification, waiver, or cottscnl rvilh ruspccl

to. any provision ol any of this Agreemenl shall be effectivc uolcss tlrc sill]tc shall ltc

in writing and signed by the Party or Parties hereto against whonr cnlirr,-^cnrcnl ol lhc

umendment, modificalion. waiver or consent is sought.

Counterparts. This Agrecmcnt may be executed sintultltncouslv irl l\ro or rllt)[e
countcrparts, each ol'which shall bc dccmcd an original, lrut all ol'wltich toqcthcr

shall constitutc a singlc instrumcnt. This Agreement shall only be hindittg whcn onc

or rnore counterparts hercof. individually or taken together, sh;rll bcar all signuturcs
ol the Pnrti€s hercto rcllcctcd hercon as signatories.

Choiceoltaw. This Agrecment shall tregovcrnedpursuxollolhclawsollhcSlatc
of Texus.

Choice ofVenue. [[arris Countlr, Texas shall be the appropriate and cxclusive vcnuc
for anv suit arising out of this Agreement.

;\ssignmenr. This Agrecmcnt and rhe rights md obligations ol'thc pilrlies hcrcto

h

b.

c

il.

C

h

EXHIBIT A

ll.

L

rt|

rt)

I

Fl

s
I

r.i

0
01
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k

shall not he assigneti or delegatcd hy uny Party hcrctr) withr)ut thc prior wri clr
conscrrt o[ lhe ol.hcr Partics hcreol.

lncorporation. Alt Exhibits atrached hcrcto are hcrctry incorporatcrl hy rclcrcncc irr

this Agrecnlcnt for the purposes set lbrlh ut)ovc.

Hcadings. Thc paragraph headings und sulr-hcadings trscd heruin arc lirr dgrgl;p1 1,.
purposes only. Thc hcadings havc no substantivc rrrcuning an(l thc tcrnts ()l this
Agreernent shall not be allcctcd lry such headings,
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rry Mills. Sr. -
h*

s
fi
tu

0
I

ri
(

I

f{
d

Sheny n io nsl0

ril M. Rcincr

David R. Dcxcl

EXHIBIT A

PARTI[S:
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I'I{E STATE OF I'EXAS

COUNTY OF TIARRIS

IIEFORE ME, the undersigned authority, on this day Personally appcarcd Ltrry Mills. Sr'.'

in all statcd c:rpacilics, known to mc to be the peNon whosc namc is subscritrc(l lo thc forcgoing

instruntc[l und acknowlcdgcd to me that hc executed the same for thc purposcs and consitlcraliott

lhcrcil cxprcsscd and in each oi thc capacities therein stutcd'

GlVllN UNDER MY HAND AND SEAL OF OFFICE tltis 

- 

tlav ol-

2(X)9.

$

$

$

II

Nolary Public, Statc ol 'l-cxas

Notary's Priutcd Narnc:

!ll
lrl
U

I

r{

s
I

d
0
0

Expircs:

EXHIBIT A
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TIE STATE OF TEXAS

COUNTY OF IIARRIS

$

$

$

IJEFORE lvlE, the undersigned authority, on this day personally appcared Cindy Sue Piercc,

in all stated capacities, known to me to be the person whose name is subscribcd to the fbrcgoing

instrument and acknowledged to me that she cxecutcd the same for the purposes and consideratirtrt

thcrcin cxpressed and in each of the capacities thercin slated.

i:i. CIVEN UNDER MY HAND AND SEAL OF OFFICE this 

- 

t[Ly ol
2009.

l\,ly Comnr

tate of Texits
Name:

0

i

r.i

$
I

I

rl
*i
,I

EXHIBIT A
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E STATE OF TEXAS

OF HARRIS

E ME, rhe undcrsignsd ruthority, on this day personally Sherry Lynn Johnston. in

ics, known to mc to be the person whose name is subscribcd to the tbtegoillg

tcdgcd to rrrc thut she executed the same for the purposes und considcration

lhc rC tll in cach of the capacities thcrein stated.

MY HAND AND SEAL OF OFFICE this 

- 

day ol

My Cornntission Expircs:

Notary Public, State of Texas

Notary's Printed Name:

$

$

$

F
irl

I

rl
t

I
I

Fl
q.l

EXHIBIT A
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TIlE S]'A'IE OF TEXAS

COUNTY OF HARRIS

IJEFORE lvl E, thc undersigned authority, on th is day personally rppearcd Howlrd M. Rci

Attorney Ad Litcnr ftlr Willie Jo Mills, in all stated capacities, known to mc to l)e thc person

narnc is subscrihcd to the foregoing instrument and acknowledged lo rnc that hc cxccuted t

lbr lhe purposcs und considcratir:n therein expressed and in each of thc cirpncitics lhc

CIVE.N UNDER MY HAND AND SEAL OF OFFICE this
2(X)9.

Notary lc. cxils

ivl v Cornrnissiorr lixpires:

$

$

$

tr)

I

rti

$
I

f{
0
n

EXHIBIT A

tlay ol
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THE STATE OFTEXAS

COUN'IY OF HARRIS

IJEFORE ME, the undersigned authority, on this day personally appcarcd David R. Dexcl.
Tcmporary Cuurrliun Pending Contest of the Person and Estate of Willie Jo Mills, il all starctl
capacitics, known to me to be lhe pcrson whosc name is subscribed to the foregoing iflstrumcot irn(l
acknowlcdgcd to me lhat he cxecuted lhe sanrc for the purposes and consideratiou thcrcin cxprcsscd
and in circh of thc capacities lhcrein slated.

CIVEN UNDER MY HAND AND SEAL OF OFFICE rhis _ day ot'
2009.

Notary Public, State of Texas

Notary's Printed Namc:

$

$

$

ission Ex p ircs:fr
t!

I

ri
ii

I

r.i

UJ

EXHIBIT A
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